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CASES 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


NORTH CAROLINA. 


DECEMBER TERM, 1834. 


ep 


WILLIAM CASEY, et. al. vu». HENRY GILES. 


An action of debt may be maintained upon an injunction bond, notwithstand- 
ing the summary remedy given by the acts of 1785, (Rev. ch. 233, Sect. 2.) 
and 1810, (Rev. ch. 794.) 


Tis was an action of Desr in which the plaintiff de- Dxc. 1834. 
clared upon an injunction bond drawn according to the 
act of 1800, (Rev. ch. 551). The execution of the bond 
was admitted; as was the fact that the injunction had 
been dissolved before this action was brought. His 
honour Judge Seawetz, at Rowan, on the last Circuit, 
being of opinion that the action could not be maintained, 
but that the only remedy was by motion, as directed by 
the acts of 1785, (Rev. ch. 233, sec. 2), and 1810, (Rev. 
ch. '794), the plaintiff submitted to a nonsuit and appealed. 


Pearson, for the plaintiff. 
Winston, contra. 


Rorrin, Chief-Justice.—-Whether the bond be regarded 
as an obligation zn pais, or of record, debt is the appropriate 
remedy at common law. That action is not expressly abol- 
ished by the acts which give the summary remedy ; nor, 
we think, by any reasonable inference. Judgments on 
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notice and motion are given on many official bonds, as 
those of sheriffs and clerks; but that method has never 
been considered as excluding the old actions. The statutes 
lave not in view the benefit of the debtors, when a sum- 
marv proceeding is authorised against them; but it is given 
in aid of the creditor, and as suppletory to his remedy at 
common law. Hence the creditor has an election, unless, 
as in the case of bail, he should by proceeding in a particu- 
iar way, deprive the other party of a defence, which the 
law designed for him at all events. The creditor may 
reasonably prefer bringing the action of debt, because he 
therein gets bail, which, in some instances, may be a better 
security than even a judgment znstanter, against the party 
himself; and the legislature did not intend to deprive the 
creditor of any advantage. For these reasons the Court is 
of opinion, that the Superior Court erred, and the judgment 
must therefore be reversed, and a venire de novo ordered. 
Per Curiam. Judgment reversed. 


DEN ex dem. of ROBERT H. BURTON, et. al. v. JOHN CARRUTH. 


The cutting grass in a meadow for seven years successively, stacking it on 
the land and fencing the stacks, will, with colour of title, bar the entry of 
one claiming adversely. 


Esecrment tried before his Honour Judge Marin, at 
Lincoln, on the last Circuit. On the trial, it appeared that 
the land in dispute was patented in the year 1768 by Gil- 
lespie. Sloan conveyed the same land to Robert Wear, 
in the year 1798, and Wear to the lessors of the plaintiff, 
in the year 1826. ‘To show that Gillespie, or his heirs, had 
lost their right of entry, and that the title to the land was 
completely vested in Wear, by the act of 1715, (Rev. 
ch. 2,) the lessors of the plaintiff proved, that the grass of 
a meadow on the premises was mowed each successive 
year, for seven years, by Wear, or by persons authorised 
by him, and stacked on the ground, with a fence around 
the stacks. The question was, whether this was such a 
possession, as with his colourable title, gave Wear a good 
and valid title. The Judge instructed the jury that it was. 
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A verdict was rendered for the plaintiff, and the defendant Drc. 1834. 


appealed. 
No counsel appeared for the defendant. 
Nash, for the plaintiff. 


Danint, Judge, after stating the case as above, proceed- 
ed :—We are of opinion that the instruction given by the 
Judge was correct. The seven years continued perception 
of the profits of the land, by Wear under his deed, by cut- 
ting the grass off the meadow, and stacking it on the land 
and fencing the stacks, was a possession under circumstan- 
ces, sufficiently capable in their nature of notifying all 
persons, that he was upon the land claiming it as his own, 
Den v. Mulford, 1 Hay. 320; Grant v. Winborne, 2 Hay. 
56. '76. The claim, or entry of Gillespie, or his heirs, or 
any person claiming under him, was, by the act of 1715, 
(Rev. ch. 2, sec. 4), perpetually barred; and the title be- 
came perfect and complete in Wear, so as to enable him to 
convey to the lessors of the plaintiff. 

Per Curiam. Judgment afirmed. 


RANSOM M. SHEARIN v. THOMAS R. NEVILLE, Adm. 


If it appears upon the whole record, that the demand of the plaintiff is against 
the defendant in his representative character, a judgment against him per- 
sonally will be reversed. 


Tus was an action commenced originally by warrant 
before a single magistrate, and carried by successive ap- 
peals to the Superior Court where it was tried on the last 
Spring Circuit, before his Honour Judge Serrrz. It is 
unnecessary to make a statement of the facts of the case, 
as they will sufficiently appear in the opinion of the Court. 


Badger, for defendant. 
Devereux, contra. 


Gastron, Judge.—We have had some difficulty in under- 
standing the record in this case, and are by no means con- 
fident that the exposition, which we have found ourselves 
constrained to put upon it, does not conflict with the inten- 
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tion of the parties to the controversy. Should it be so, it 
may be proper to remark, that the recurrence of similar 
inconveniences hereafter, can only be prevented by coun- 
sel taking care to have entered of record, whatever amend- 
ments may be made in the pleadings below. Our attention 
is confined to the transcript sent up, and we are obliged to 
render thereon, such judgment, as it appears to us, ought 
to have been rendered in the Court from which the appeal 
is taken. This transcript shows that the plaintiff com- 
menced his action by a warrant before a Justice, summon- 
ing the defendant as administrator of Thomas Neville, jun. 
to answer the plaintiff in an action of debt, due by account 
to the amcunt of sixty dollars. A judgment having been 
rendered on this warrant in favour of the plaintiff, the de- 
fendant appealed therefrom to the County and afterwards 
to the Superior Court. To the plaintiff’s action, after it 
came into Court, the defendant put in a memorandum of 
the pleas of general issue, payment, set off and the statute 
of limitations, but made no defence because of a deficiency 
of assets. ‘The case drawn up by the Judge who tried the 
cause in the Superior Court, which case forms a part of 
the transcript, states that the action tried was assumpsit. 
We feel ourselves therefore bound to understand that either 
by consent, or by leave of the Court, the form of the action, 
was thus far altered, but there is nothing from which we 
can see, that it was also changed from an action against 
the defendant in his representative character, to one against 
him personally. The jury found a verdict for the plaintiff 
on all the issues, and assessed his damages as in assumpsit to 
forty-six dollars, of which forty dollars was principal 
money, subject to the opinion of the Court upon a case 
stated. This case shows a verbal contract of a lease for a 
year between the plaintiff and the defendant’s intestate, 
with an agreement that the plaintiff by way of collateral 
security, might hold on the crop until the rent was paid— 
and that the plaintiff after the death of the defendant’s in- 
testate relinquished this collateral security, and agreed with 
the defendant to assert his right to this demand by sult. 
The Court upon this verdict, gave a judgment for the 
plaintiff, which was entered up upon the record against the 
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From this analysis of the record, it appears that there is 
error in the judgment, because it is rendered against the 
defendant de bonis propriis, upon a demand wherein he is 
sued in his representative character, and for this error, it 
must be reversed with costs to the appellant in this Court. 
And proceeding then to render such a judgment, as on the 
whole record, it appears to us, ought to have been entered 
in the Court below, we shall give the plaintiff a judgment 
for his forty-six dollars damages, with interest on forty 
dollars from the time of the judgment below, and his costs 


before the appeal, to be levied of the goods of the intestate. 


in the hands of the defendant, if he have so much thereof 
to be administered, and if not, then the costs to be levied 
of the defendant’s own property. 


Per Curiam. Judgment accordingly. 
ert 


DEN ex dem. ELIZABETH DOBBINS v. IVERSON G, STEPHENS. 


Ejectment may be sustained, although it appears that the lessor of the plain- 
tiff and the defendant, are both living on different parts of the tract of land 
in dispute, claiming adversely to each other. 


The doctrine of possession, as connected with the actions of trespass and © 


ejectment, discussed by Rurrin, C. J. 


Tus was an action of Esecrmenr. And on the trial at 
Caswell on the last Fall Circuit, it appeared in evidence 
that at the commencement of the action, and continually 
up to the time of the trial, both the lessor of the plaintiff 
and the defendant were in possession, living in different 


houses on the lands in dispute, claiming adversely under ~ 


their respective titles. His Honour Judge Szawetn, con- 
sidering the action as possessory, and the ouster stated and 
admitted in the pleadings as only fictitious for the purpose 
of trying the right under which the plaintiff claimed, held 
that, as the plaintiff was in possession, living on the land, 
though it was competent for him to maintain trespass 
against an invasion of his possession by one having no title, 
yet that he could not bring ejectment to recover a posses- 
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sion, which he then had, and which he had never lost. The 
plaintiff in submission to this opinion suffered a nonsuit, 
and appealed. 


Winston, and J. W. Norwood, for the plaintiff. 
W. A. Graham, for the defendant. 


Rurrin, Chief Justice.—It has been contended for the 
plaintiff, that the action can be maintained upon the 
strength of the consent rule alone, as that confesses the 
ouster, and the defendant cannot afterwards deny it. Per- 
haps that may be correct; but, a resort to it, is not neces- 
sary in this case, as the Court entertains a decided opinion, 
that the facts as proved, without the aid of those supposed 
in the record, do fully support the action. 

The argument against it, is that the lessor of the ais 
tiff, who affirms that he has the title, and is in possession 
of part, with a claim of the whole, might bring trespass 
against the defendant, and, therefore, must be legally re- 
garded as in possession of the whole, and cannot bring 
ejectment. It is true, that entry is one of the common law 
remedies of the owner, whereby he converts a disseisor or 
intruder into a trespasser. Hence, such an entry accom- 
panied with such acts of ownership, over a part even, in 
the name of the whole, as shows the purpose of taking a full 
possession, and treating the wrongdoer as a mere tres- 
passer, may be held to be sufficient to support the action 
oftrespass. But, if it be so, 1t can only be upon the ground 
of the anxiety of the law to support right, and to advance 
all or any of the remedies for an acknowledged wrong. To 
allow the owner to elect, to have the actual possession of the 
whole, is rather excused by that anxiety, than justified by 
the exact truth. The case states, that these parties are in 
possession of different parts of the tract of land, each claim- 
ing the whole adversely under distinct titles. It does not 


appear which had the prior possession, nor how long each 


had his possession before the commencement of the suit. 
It perhaps would make no difference, whether the lessor of 
the plaintiff entered on the defendant, or the contrary. 
For there is nothing incongruous in the supposition, that 
the owner may be disseised of a parcel of his estate, or may 
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enter into a parcel and not the whole. Concurrent, ad- Duc. 1834. 
verse actual possessions are not easily conceived. When  Dossixs 
after the entry of the owner, he brings trespass against the gor ung. 


tortious possessor for continuing his possession, it is upon 
the idea, that the entry was intended as the resumption 
of the exclusive possession. But if the entry be only into 
a parcel, as such, the possession acquired thereby is neces- 
sarily restricted to that parcel ; and by bringing ejectment 
instead of trespass, the owner disavows the possession of 
the whole. This is exemplified in the common rules 
respecting possession and the operation of the statute of 
limitations, when deeds lap, as it is called. If neither claim- 
ant be in actual possession of the land covered by both 
deeds, the seisin is in the owner; but if one of them be 
seated on that part and the other not, then the possession 
of the whole interference is in the former. But if both 
have actual possessions on it, the possession of the whole is 
in neither; that of the owner extending by virtue of his 
title to all not actually occupied by the other; and that of 
the latter, being limited to his actual occupation. So the 
rules have been long understood, as expressed in Den v. 
Harman, 4 Dev. 158. It cannot be admitted that the 
owner is restricted to the use of physical force to protect 
his possession, or remove the person who thus disturbs it. 
That remedy is tolerated, but not encouraged. The law 
must have means of its own, for removing by process, a 
wrongful possessor, and quieting a rightful one. To call 
that process into activity, the owner who has been ousted 
of a parcel of a tract of land, is surely not obliged to aban- 
don his residence on another part of the land, so as to put 
himself entirely out of possession, although he may claim 
the whole as one entire tract according to his title papers. 
On the contrary, the opinion of the Court is clear, that 
where the land is capable of severance into parcels, and 
a wrongdoer actually occupies one of them, the truth of 
the case forbids him, when a defendant in ejectment, 
to deny that he is in possession, or that he has ousted 
the other party from the parcels of which he is himself 
thus possessed. Such a denial would itself be a fiction, 
and to allow it, would be to set it up to work a wrong, in- 
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stead of advancing a remedy by it. Here, there are two 
different and distinct dwelling houses, and each is occu- 
pied severally by the respective parties, of whom each 
claims to have a right to the whole, though not to hold the 
whole. Here are, therefore, in fact, separate parcels; and 
the doubt is, whether the lessor of the plaintiff, if the 
owner, could have trespass, without a re-entry into the part _ 
in the occupation of the defendant. That it does not lie in 
the mouth of the latter, after he has actually entered into 
a part upon an adverse claim of right to the exclusive pos- 
session, to say that he did not intend to usurp the exclu- 
sive possession, and has not usurped it—in other words, 
that he has not ousted the owner—we have no doubt. As 
far as he has acquired a possession, it is not competent for 
him to deny that it has been lost on the other side. We 
suppose that there can be no doubt, that the declaration 
may be for the whole tract, and yet a recovery be had for 
any part which the defendant possesses in severalty, or for 
any undivided aliquot part. The Court, therefore, deems 
the opinion delivered in the Superior Court erroneous, and 
must reverse the judgment, and send the cause to another 
trial. | 
Per Curtam. Judgment reversed. 


i 


RUSSELL SUGART v. EDWARD CARTER. 


In an action of slander, where the words contain an imputation of murder, 
the plaintiff may be entitled to recover, although the defendant may prove 
that the person alleged to be dead is still alive, if those in whose presence 
the words were spoken, had well-grounded reasons to believe that he was 
then dead. 


Tus was an action of Stanper, for charging the plain- 
tiff with having killed a certain man by the name of Jones. 
On the trial at Surry, on the last Spring Circuit, before 
his honour Judge Seawett, the plaintiff having proved the 
words, the defendant attempted to prove that Jones, the 


person spoken of, was still alive. His honour charged the 


jury, that unless the proof satisfied them that the man was 
still alive, they ought to find for the plaintiff; and further, 
that even if they believed the man to be alive yet if the 
charge was made under such circumstances as afforded a 
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ders in whose presence the charge was made, did not in 
fact know that he was alive, they ought still to find for 
the plaintiff. A verdict being returned for the defendant, 
the plaintiff appealed. 

No counsel appeared for the plaintiff. 

Nash for the defendant. 


Danret, Judge—The judge charged the jury, first, 
that unless the evidence satisfied them, that the man 
charged to have been killed by the plaintiff, was alive, 
they ought to find for the plaintiff; secondly, that if they 
believed the man to be alive, yet if the charge was made 
under such circumstances as afforded a well-grounded 
belief that he was dead, and that the by-standers did not 
know that he was alive, still they ought to find for the 
plaintiff. 

We think that the plaintiff has no right to complain of 
the charge. If the jury found their verdict contrary to 
the evidence, and the judge refused to grant a new trial, 
this court has no jurisdiction to interfere on that ground. 
In Talbot v. Case, (Cro. Eliz. 823,) it was said, that the 
death of the person alleged to have been murdered, would 
be intended, unless the contrary appeared. Mr. Starkie, 
in his Treatise on Slander (page 71) says, it cannot fairly 
be inferred that the plaintiff is in all cases precluded from 
recovering, although the person alleged to have been 
murdered, should be still alive, since the plaintiff’s life 
may have been placed in jeopardy in consequence of the 
injurious report, though in fact, at the time of pleading, 
or upon the trial, the defendant may be able to prove the 
person alleged to have been murdered, to be still living. 
The words, if actionable without special damage, must be 
so immediately when spoken; and their actionable quality 
must then depend upon the fact whether the hearers were 
aware that the person alleged to be murdered, was really 
alive; if they did not know the fact, then all the conse- 
quences (the probability of which renders a charge of 
murder in any case actionable) may follow; since, unfor- 
tunately, several melancholy instances may be cited, 
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SuGART 


v. 
CarTER. 


murder of one who survived him. The foregoing reason- 
ing appears to us to be sound; and the plaintiff had the 
benefit of it. We see no error in the charge, and there- 
fore must affirm the judgment. 

Per Courram. Judgment affirmed. 


a 
JOHN BLUNT et ux.» DAVID MOORE. 


Upon an appeal from an order of the County Court granting letters of ad- 
ministration, the Superior Court acquires general jurisdiction of the matter, 
and may grant letters to one not originally a party to the contest. 


Tus was a contest for administration on the estate of 
David Moore, deceased. The wife of the plaintiff, John 
Blunt, was a daughter, and the defendant a son, of the 
deceased. In the County Court, upon the respective 
applications of the defendant and John Blunt, the admin- 
istration was committed to Blunt, and the defendant 
appealed to the Superior Court. In that court, the case 
coming on to be heard at Mecklinburg, on the last Cir- 
cuit, before his honour Judge Marri, it was ordered, 
upon an application in behalf of Hannah, the wife of the 
plaintiff, that administration on the estate of the deceased 
be granted to her, whereupon the defendant appealed. 


Devereux, for the defendant. 
Badger, contra. 


Daniet, Judge.—The question in this case, is, whether 
the Superior Court had the power, under the circum- 
stances, of hearing the application in behalf of Hannah, 
the wife of Blunt, to obtain letters of administration on 
the personal estate of her deceased father. 

By the act of 1792 (Rev. ch. 364), the greatest creditor 
residing within the state, shall be entitled, after the widow 
and next of kin, to administration on the estate of any 
deceased person. Of the persons, whose preferable right 
to administer is thus recognized, the widow, if any, in this 
case does not claim; and Mrs. Blunt and the defendant 
are brother and sister, and in equal.degree. By the act 
of 1777 (Rev. ch. 115, s. 57 and 58), it is enacted, that 
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the Courts of Pleas and Quarter Sessions, shall and may Dec. 1834 


within their respective counties, make orders for issuing 
letters of administration; that any person who shall claim 
a right to administer the estate of any intestate, and shall 
think himself injured by order of Court for administration, 
shall be entitled to an appeal to the Superior Court; and 
such Superior Court shall determine the same, and upon 
such determination had, such Court shall proceed to grant 
letters to the persons entitled to the same, he or she giving 
bond with sufficient security for the faithful discharge of 
the trust. Whilst the proceedings were in contestation 
between Moore and Blunt in the Court of Pleas and 
Quarter Sessions, Hannah, the daughter of the intestate, 
might unquestionably have intervened and put in her 
claim. The appeal had the effect to vacate the order of 
the County Court, and the whole case remained in fier. 
Neither Moore nor Blunt had any vested interest in the 
office of administrator ; and it seems to us, that the County 
Court could not, after the appeal taken and carried up, 
have appointed an absolute administrator, although it 
might have appointed one pendente fite. If it had made 
such an absolute appointment, there would have been two 
administrators on the same estate, deriving their authority 
from different courts ; such therefore could not have been 
the intention of the legislature. 

By the appeal, the Superior Court obtained jurisdiction 
of the question generally ; the whole case was open and 
stood exactly as it did in the County Court; and that 
court had authority to grant letters to that person, who 
was best entitled to the same, and who should then inter- 
vene, although not a party to the record in the County 
Court. The act of 1777, declares that after the appeal 
is taken, the Superior Court shall have cognizance thereof, 
and shall grant letters to the persons entitled to the same. 
It does not confine the court to grant letters to one or the 
other of the parties to the appeal; nor is the court, in our 
opinion, compelled to do so. Ifit was compelled to confine 
the appointment, to one of the two litigating parties, who 
originally began in the County Court, then many persons 
in equal degree of kindred, and perhaps better qualified 
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Burr. 
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D. 


Moore. 


ministration, in consequence of being absent from the 
County Court at the time the motion was made, or through 
ignorance of the application for letters by either of the two 
litigant parties. But by putting the construction which 
which we now do on the act of assembly, we think the 
interest of the estates of intestates, will be benefitted, the 
rights of those who have an equal ciaim to letters secured, 
and the intention of the legislature fulfilled. Moore and 
Hannah (the wife of Blunt) are children of the intestate, 
and had equal claims to the administration. The Court 
has decided in favour of Mrs. Blunt, and, we think, it had 
a right to do so. 
Per Curiam. Judgment affirmed. 


ema: caammameeed 


JOHN GOODBREAD ». RICHARD LEDBETTER, Senr. 


In actions for slander, it is not admissible 10 prove in mitigation of damages, 
that previous to the speaking the words, the plaintiff was in the habit of 
vilifying and abusing the defendant. 


In this case, which was an action of Stanprer for words 
spoken, the plaintiff upon the trial before his honour Judge 
Martin at Rutherford, on the last Circuit, proved the 
speaking of the words alleged ; whereupon the defendant 
offered to prove, in mitigation of damages, that the plain- 
tiff, before the speaking of the words, was in the habit of 
vilifying and abusing him. This evidence was rejected 
by his honour, and the plaintiff obtaining a verdict, the 
defendant appealed. 

Badger, and W. A. Graham, for the plaintiff. 

Pearson, for the defendant. 


Danie, Judge.—The defendant offered as evidence in 
mitigation of damages, that the plaintiff before the speak- 
ing of the words, was in the habit of vilifying and abusing 
him. This evidence was rejected by the Court, and we 

think properly. The conduct or declarations of the plain- 
tiff at the time of speaking the slanderous words, may be 
proved, for they are a part of the fact, and essential to the 
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proper understanding of it. General evidence of the plain- Dec. 1834. 
tiff’s bad character is also admissible in mitigation of da- Goopvzresp 
mages in an action of slander, and this may be givenunder y.proy. 
the general issue, (Paddock v. Salisbury, 2 Cowen, 811; ™r. 
Vick v. Whitfield, 2 Nay. 222; Andrews v. Vandozer, 11 
John. 38; v. Moor, 1 M. & S. 284; Leicester v. 
Walter, 2 Camp. 251; Rodriguez v. Tadmire, 2 Esp. R. 
720.) The reason for admitting such evidence is, that a 
person of disparaged fame is not entitled to the same mea- 
sure of damages, as one whose character is unblemished, 
(Watson v. Christie, 2 B. & P. 224; 2 Starkie, 369. 878.) 
In Alexander v. Harris, 6 Munford 465, evidence was 
offered that before the speaking of the words imputed to the 
defendant, the plaintiff was in the habit of vilifying, in- 
sulting, and provoking the defendant, and his family ; but 
the Court was of opinion that it was inadmissible. Such 
a course would lead to mischievous investigations, and 
might embrace the whole conduct of the parties towards 
each other for years. Besides, in legal contemplation, in- 
jurious language furnishes no excuse for the offended indi- 
vidual, who brooding over the real or imaginary insult, 
deliberately, and in revenge, falsely charges a specific 
crime upon the previous wrong-doer. The evidence offer- 
ed, relates to the particular previous conduct of the plain- 
tiff, and does not come within any of the rules of law 
which admit evidence in mitigation of damages. 
Per Curtam. Judgment affirmed. 


———e 


BENJAMIN LOGAN v. SQUIRE SIMMONS. 


A conveyance by a woman before marriage, is not, at law, under any circum. 
stances, a fraud upon marital rights of her husband. 

Slaves loaned to a woman before marriage, will be held by her hus- 
band as bailee, and the statutes of limitation, will not operate upon his 
possession until the contract of bailment is at an end. 


Detinve for several slaves. Plea non-detinet, and on 
the issue made thereon, the cause was tried before Marrin, 
Judge, at Rutherford on the last Circuit. 

The plaintiff made title under his late wife, Phebe Sim- 
mons, and having proved her possession before their inter- 
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LoGan 
vw. 
SIMMONS. 


years, rested his case. The defendant put in and proved 
a deed executed by Phebe Simmons, the late wife of the 
plaintiff, whereby, the day before her marriage, she con- 
veyed the slaves in dispute to him, the defendant, he being 
her son by a former marriage; and to repel the presump- 
tion arising from the possession of the plaintiff, he proved 
that after the execution of the deed, he had [ent the slaves 
to his mother for her life, or until he should think proper to 

esume the possession of them. The plaintiff contended 
that the deed under which the defendant claimed, was a 
fraud upon his marital rights, and he offered much testimo- 
ny on this point, which, as well as the opinion of his honour 
thereon, it is unnecessary to state. 

Upon the possession of the plaintiff and the presumption 
of title arising therefrom, his honour instructed the jury 
that the plaintiff succeeded to the rights of his wife, that 
if the slaves were loaned to her, he held them in the same 
manner, and that as the act of limitation would not bar 
the action of the defendant until the contract of bailment 
was ended, so neither would the possession of the plain- 
tiff during the continuance of that contract, under the act 
of 1820, give him a title. 

A verdict was returned for the defendant, and the plain- 
tiff appealed. 

Pearson, for the plaintiff. 


Badger, for the defendant. 


Rurrin, Chief Justice.—It seems to this court that the 
question made, cannot arise in a Court of law. It is deem- 
ed therefore unnecessary to advert either to the facts tend- 
ing to establish the covenous interest alleged by the plain- 
tiff, or to the principles laid down by his honour for the 
government of the jury in reference to that question. 

The cases upon this subject have all been in the Court 
of Chancery, and the elementary books treat this as a doc- 
trine and head of equity. There is no judgment at law 
in favour of the husband, and we think cannot be. The 
action could only be supported by viewing the husband as 
a purchaser for a valuable consideration, of his wife’s 
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chattels; and therefore as a person upon whom on legal 
principles, a fraud can be committed. But the husband 
cannot be regarded as such a purchaser. Marriage, it is 
true, is a valuable consideration, when we speak of a con- 
sideration as necessary or adequate to raise an use, or to 
support an ante-nuptial settlement or contract. But inde- 
pendent of any contract specially touching the wife’s estate, 
the rights which the husband gains in that estate by the 
act of marriage solely, are not purchased by him in a legal 
sense, but conferred by the mere act and operation of law. 
The marriage is the only contract entered into by the par- 
ties. As a part of the policy of the law, and as an inci- 
dental consequence of the relation contracted between the 
parties, the law gives to the husband in his own right, cer- 
tain interests in his wife’s property. But he does not pur- 
chase any part of it, not even that to which she is entitled 
at the instant of the marriage, much less does he contract 
for the purchase of that which is not her’s then, but had 
been sold or given away by her before her marriage. “ The 
marriage is an absolute gift of all chattels personal, in the 
wife’s possession, in her own right ;” Co. Litt. 351, b. Om- 
nia que sunt uxoris, sunt ipsius virt. But no more; he can- 
not get by the marriage what was not her’s at or during 
the coverture. Indeed he does not get the whole of what 
legally belongs to her, that is so as to divest her title and 
vest it in him in his own right. For things held by her 
en autre droit, and as Lord Coke expressly says, things in 
which she has not a property but a bare possession, as 


goods bailed to the feme, are not given to the husband. 


This is to be understood to mean in his own right, and ex- 
clusively for his own benefit. In respect to such things, 
he sues and is sued jointly with the wife; and upon her 
death they do not survive to him. 

That the interest of the husband should be limited at 
law by that of the wife, as existing at the time of the mar- 
riage, or accruing during the marriage, is the necessary 
result of each of two legal maxims: that husband and 
wife make but one person, and therefore that which binds 
her, binds him; and that one to whom the law transfers a 
thing can thereby get no higher estate or greater interest 
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than the person had, from whom it was taken by that 
law. . 

In equity, a husband, except where the baseness of his 
motives in seeking, or of his practices in obtaining the mar- 
riage, excludes him from it, may have relief against the 
ante-nuptial voluntary bond or conveyance of his wife, 
made with the intent to prejudice him. In that Court 
they are to some purposes, and to this amongst others, re- 
garded as distinct persons, and as having distinct and op- 
posing rights; and he may be required to purchase her 
property, or considered as having purchased it. But no 
such case or principle is found at law. 

The counsel for the plaintiff however insisted upon the 
general observation, that upon questions of fraud, the juris- 
diction of courts of law and equity isconcurrent. In its 
generality, that position is inaccurate. As to many, and 
most cases, it is true; but there are numerous frauds which 
can be alleged, investigated and relieved against in equity 
only. Where a conveyance is not avoided by statute, 
and where the objection is grounded upon imposition in the 
treaty, and not upon undue and unlawful means used for 
obtaining the execution—the factum—of the particular in- 
strument, relief in equity is most appropriate, and gene- 
rally can be had there only. A Court of Equity can do 
complete justice in such cases, by holding’ the instrument 
to be securities for what was advanced upon the treaty, or 
done under the contract, while a Court of Law would be 
in danger of doing wrong to one of the parties at all events, 
by being obliged to pronounce the whole conclusively void, 
or valid for all purposes. But an exception to the maxim 
alluded to, must certainly be admitted in those cases in 
which a Court of law does not recognize the right, in dero- 
gation of which, the fraud was practiced. Whatever may 
be the allegations of fraud, he only can make them in any 
Court, who shows himself to that Court to have rights en- 
titled to its protection. As the conveyance by the plain- 
tiff’s wife was before the marriage, at law, the plaintiff 
could not by the marriage gain a property in the slaves 
conveyed ; and therefore a Court of law cannot admit the 
supposition, that the conveyance was or could be in fraud 
of him. 
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1820, this Court concurs entirely with the Superior Court. 
The slaves were loaned by the defendant to his mother, 
until he called for them, which brings the case within the 
words of Lord Coke in the passage already cited, respect- 
ing personal goods bailed to a woman. Of such things the 
husband is not possessed in his own right, but in right of 
the wife, and holds as she held. He takes as husband and 
holds as bailee, as was said in Collier v. Poe, 1 Dev. Eq. 
Rep. 55, where this point was decided. The possession 
was never therefore adverse, so as to give operation to the 
statute. It is the opinion of the Court that the plaintiff 
has no legal title and therefore the judgment must be affirm- 
ed. 
Per Curiam. Judgment affirmed. 


eerie 


JESSE WALKER v. THOMAS FEUTRESS, 


The declarations of a party must be taken altogether, as well those to dis- 
charge, as to charge him: and where a person to whom an account had 
been presented, did not object to any of the items, but only contended for 
further credits, what he says must be submitted to the jury along with the 
evidence of his admissions arising from his silence as to the items. 


Assumpsir for the balance of an account, tried before 
his honor Judge Seawext, at Randolph, on the last Fall 
Circuit. The account had a credit as well as debit side. 
The plaintiff to prove the debit side of the account, gave 
evidence that the defendant was furnished with a copy of 
the account, that he then stated that the articles had many 
of them been gotten by his family, that he would take it 
home with him, and then insisted that he was entitled to 
further credits; that shortly afterwards the defendant re- 
turned to the clerk who had furnished the account, and had 
called for payment, and then stated, that he was entitled 
to further credits, and produced a statement of such others 
ashe claimed, and insisted upon their being allowed. The 
clerk proved that neither at that time, or any other, did the 
defendant ever dispute any article in the account, but only 
insisted upon further credits. The defendant gave no 
evidence in support of the further credits, but claiming the 
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benefit of all the credits, objected among other things that 
the account had not been sufficiently proved. The Judge 


Pine instructed the jury that, when an account was furnished to 


The case 
of Jacobs 
v. Farrell, 
2 Hawks. 
570, ap- 
proved. 


the party against whom it was raised, and the party after 
taking it and having time to examine its correctness, 
made no objection against any of the charges, but only 
claimed further credits, that was evidence to a jury of his 
admission of the justice of the account. 

The jury found a verdict for the plaintiff for the whole 
amount of his account, and the defendant appealed. 


No counsel appeared for the plaintiff: 
Mendenhall for the defendant. 


Danie, Judge-—The Court instructed the jury that 
where an account was furnished to the party against whom 
it was raised, and the party after examining its correctness, 
made no objection against any of the charges, but only 
claimed further credits, that was evidence to a jury of his 
admission of the justness of the account. 

In general an admission may be presumed, not only 


from the declaration of a party, but even from his acqul- 


escence or silence; as, for instance, where the existence of 
the debt, or of the particular right has been asserted in 
his presence, and he has not contradicted it, (2 Starkie, 37). 
But the defendant in this case, neither acquiesced, nor was 
he silent. He claimed further credits, and exhibited an 
account containing the items of them. What he said, 
taken altogether, was not an admission of the account as it 
then stood. The admission or confession of a party must 
be taken together, and not by parts. As, if to prove a debt 
it be sworn that the debtor confessed it, but withal said 
at the time that he had paid it; his confession shall be 
evidence as to the payment as well as that he once owed 
the debt. This case is within the principle decided in the 
case of Jacobs v. Farrell, (2 Hawks. 570,) where the de- 
fendant admitted the justice of an account, but at the same 
time produced an account of equal amount against the 
plaintiff, which he alleged was correct; it was held, that 
all the defendant said must be taken together, and left to 
the jury to believe such parts as they may think proper. It 
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still rests with the jury to decide whether they will believe Deo. 1834. 


the whole of it; for the matter of discharge may be ren- 
dered so improbable by circumstances, as to make it un- 
worthy of credit, while the other part may be sufficient to 
charge the defendant. 

Per Curiam. Judgment reversed. 


eee 


ROBERT WYNNE »v. THOMAS B. WRIGHT. 


Under the act of 1822, (Taylor’s Rev. ch. 1129,) a person who carries jewelry 
from county to county for sale, is liable to the tax of twenty dollars imposed 
upon pedlars. 

The act imposing a tax upon itinerant dealers in jewelry, is not repugnant to 
the Constitution of the United States, although the jewelry may have been 
imported from another state. 


TRESPASS VI ET ARMIS,—and on the trial before Nor- 
woop at Surry, on the Spring Circuit of 1827, the jury 
returned the following special verdict : 

“That the plaintiff is a permanent jeweller and silver 
smith in the town of Salisbury, that he or some one of his 
co-partners are in the habit of attending the different Courts 
that are convenient to them, for the purpose of retailing 
jewelry, &c. not the manufacture of the state; that for 
that purpose he went to Rockford in said county,” (viz. 
the county of Surry,) “and applied for a merchant’s li- 
cense, tendering him” (that is, the defendant, who was 
then sheriff of Surry county,) “ at the same time six dol- 
lars; he also presented the sheriff an affidavit properly 
drawn up, stating the amount of his stock offered and to be 
offered in this county, at not more than two thousand dol- 
lars; the sheriffrefused the six dollars, and refused to give 
a license unless the plaintiff would pay the sum of twenty 
dollars: Upon which the plaintiff proceeded to sell without 
a license, and the defendant distrained a watch worth 
twenty dollars, the property in question, for the said sum 
of twenty dollars, which is the trespass complained of in 
the declaration. That the plaintiff had no store in the 
county of Surry; but had come to Rockford in a sulky 
with a trunk of jewelry, a part of which was sold by hir: 
as aforesaid.” 
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Upon these facts his honour directed judgment to be 
entered for the defendant, and the plaintiff appealed. 


No counsel appeared for the plaintiff. 
Cook, for the defendant. 


Rurrin, Chief Justice.—The only question made in the 
Superior Court was, whether the plaintiff was bound to 
pay the tax imposed on merchants, or that on pedlars; he 
offering to pay the former, and the sheriff distraining for 
the latter. On that point, the opinion of this Court, like 
that of the Superior Court, is against the plaintiff. 

The point arises on the act of 1822,c. 1129; which lays 
a tax of twenty dollars on every vehicle employed in the 
transportation of his goods by each person who shall ped- 
dle in any county in this state. The act does not define 
what shall constitute peddling within a county, or whois a 
pedlar. The term was supposed to be sufficiently under- 


_ stood in common parlance, or had before, a legal meaning. 


By the act of 1784, c. 3, s. [1 and 12, (which is omitted in 
the recent revisals,) it is enacted, that no person shall 
hawk, or carry goods up and down the state, without first 
obtaining a permit from some County Court; and that all 
pediars and other itinerant traders shall, for the permit, 
pay fifty pounds as a license to hawk and sell for one year. 
In the sense of the law, therefore, a pedlar is a petty 
dealer, who travels from place to place with merchandise 
for sale, and selling it by retail at other places, than that 
of his fixed abode, or settled place of business. This is 
made still clearer by the fourth section of the act of 1822, 
which lays certain other taxes on every merchant or jew- 
eller, who shall sell to certain amounts, in any retail store ; 
and thus distinguishes between those who carry on the 
same business at one place permanently, and those who 
transport their wares from town to town, or county to 
county. We therefore think, the plaintiff is a pedlar, 
within the meaning of the statute. 

But in this Court another question has been argued, 
which is of more importance, as it involves an inquiry 
into the power of the legislature to impose the tax, either 
on merchants or pedlars. The words of the second sec- 
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tion are “ that every person who shall peddle in any coun- Dec. 1834. 


ty, goods not of the growth or manufacture of this state, or 
any wooden clock, or the machinery or materials thereof, 
which shall not be of the manufacture of this state, or jew- 
elry, which machinery or clock shall be manufactured of 
materials, not of the growth, produce, or manufacture of 
this state, shall pay a tax of twenty dollars.” The case 
states that the articles retailed by the plaintiff, were arti- 
cles of jewelry, not manufactured in this state, but im- 
ported into it. Upon this the question has been made, 
whether a tax on articles imported into this state, or on 
the dealing in them, or a law requiring the purchase of a 
license to deal in them, be not repugnant to the provisions 
of the Constitution of the United States, that “no state 
shall lay any imposts, or duties, on imports or exports, ex- 
cept what shall be absolutely necessary for executing its 
inspection laws,” and that “ Congress shall have power to 
regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes.” | 
Upon this question, the Court is not under the necessity 
of presenting any original views of their own. It seems 
to be fully decided by the opinions of the Supreme Court 
of the United States, in M‘Cullock v. The State of Mary- 
land, 4 Wheat. 316, and Brown v. The State of Mary- 
land, 12 Wheat. 419. In the latter case, it was held, 
that an act, requiring the importer of goods from a foreign 
nation, to pay a tax for a license to sell them by the bale 
or package, was void. But it was admitted by Chief Justice 
Marsyax, through whom the voice of the majority was 
given, that the words of the Constitution must necessarily 
be understood in a limited sense; and that although it was 
not easy to say precisely how far the restriction encroach- 
ed on the general power of a state, to tax persons or pro- 
perty within her jurisdiction, yet, that the restriction, 
upon a fair construction ceased, whenever the goods im- 
ported, became mixed with, or incorporated into, the 
general mass of property of the state. A tax on the sale in 
bulk by the importer, denies the free privilege of making 
such incorporation; but when once made, the restriction 
ceases, and the unshackled power of taxation commences. 
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As examples of such incorporation, as will make the im- 
ported articles subjects of state taxation, the following 
instances are stated by the Chief Justice, as being undeni- 
able. If the importer sell the goods, and thereby uses the 
privilege purchased by the import duty; or if he break up 
his packages, and travel with the goods, as a pedlar; or, if 
he keep a particular article, as a piece of plate or jewelry, 
for his own use; or if he sell in a peculiar manner, on 
which a tax is imposed, as by auction. In each of these 
cases, the right of the state to tax, is deemed undeniable ; 
because it is a necessary power, and to be interfered with 
so far only as the principle, on which the prohibitions of 
the constitution, applies. That principle is, that the right 
of importation is acquired from the United States exclu- 
sively, and consists not barely in the right to bring the 
goods into the country, but also to mix them, when here, 
with the mass of property by a sale at wholesale. But 
when thus mixed, the right of the importer does not pass 
tu his assignee, nor does the former exemption from taxa- 
tion on a first sale adhere to the goods upon a re-sale. Nay, 
although the importer continue to be the owner, the 
goods become amalgamated with the other goods of the 
state, by either being withdrawn from the market, as sub- 
jects of commerce, and diverted to his private use, or by 
being offered for sale in small parcels, or ina peculiar 
manner, as by auction, by hawking, or otherwise by re- 
tail. 

These inferences are made from the language of the 
Chief Justice, and, if there could be any doubt of their ac- 
cordance with his meaning, that doubt is removed by the 
remarks of Mr. Justice Txompson, who dissented. He 
states it as an admission of the majority of the Court, that 
a tax on retail dealers in imported merchandize is not in 
violation of the Constitution. The point of difference be- 
tween them, was solely as to the period, when the right of 
ihe state to tax, accrued, or as to the condition and state 
in which the goods must be, to become the subjects of tax- 
ation. All agreed in two points; that the state could not 
impose a duty on the act of importation ; and that it coulc 
do so, where the goods became mixed up with the other 
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goods of the country by the packages being broken up, and Duc. 1834. 
sales by retail, in any mode attempted. The majority of Wvsve 
the Court held, that the prohibition went beyond a tax on yoru. 
the introduction of the goods into the country, and em- 
braced one on their introduction into the mass of the gene- 
ral property of the state, by a sale by the importer by 
wholesale. Judge Tompson, on the contrary, thought 
that it followed from the right to tax retail dealers, that — 
there was the same right to tax those by wholesale; as 
he saw no intermediate between the two extreme alterna- 
tives, that the prohibition was, on the one hand, only 
against taxing the act of importation, and did not attach to 
the article, or to the disposition of it; or, on the other 
hand, that it was against the right to tax the article at all, 
or any and all future dispositions of it; which last hypo- 
thesis, he, as well as the other members of the Court, re- 
jected as altogether untenable. 

The result of the reasoning 1s this; that the term “im- 
ports,” in the Constitution, means not only the “ act of im- 
portation,” but the “ articles imported ;” but that in the 
latter sense, the exemption from taxation continues only 
until the first wholesale disposition of them. After 
such disposition, or after the packages are broken up 
and the goods appropriated to private use or offered for 
sale at retail, or in any peculiar manner, they cease to be 
imports, “ articles imported,” within the meaning of the 
Constitution. They then become the subjects of state 
taxation, in all its modifications, either on the value or on 
the sale, as other property may be taxed. 

It would seem to follow, that a tax may constitutionally 
be imposed on such goods, thus appropriated to private 
use, or offered for sale in a peculiar manner, although they 
be taxed by the name of goods imported, or not of the pro- 
duction of the state. For a state may certainly exercise 
her own discretion in selecting the objects of taxation, 
amongst those which are subject to taxation; and the 
name given in the statute is only the mode of designation 
or description. Whenever the power of the state to tax 
arises, it is because the thing taxed is not “ an article im- 
ported,” as understood in the Constitution; and if the 
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Duc. 1834. state tax it by that name, that cannot bring it again, and 


W yNNE 


by force thereof within the Constitution, and make it be 


VD. ; : ‘ A ‘ 
Wrienr, Such “ an article imported,” as is not subject to taxation. 


But it is not necessary that the Court should in this case, 
pursue the argument on that point to a conclusion; and it 
may be left to an occasion, when the point will be unavoid- 
able, whether the act, so far as it profess to tax a dealer 
in articles, brought from another country or state, by retail 
or hawking, does lay a discriminating tax, and is therefore 
void under the Constitution. At present the sole question 
is, whether the act is void in those parts, in which no dis- 
crimination is made in it, upon the single ground that im- 
ported articles are, as such, perpetually exempt from state 
taxation. Such is the case here; for although the act enu- 
merates many articles under the description, “ not of the 
srowth, produce or manufacture of this state,” there is in 
reference to the article jewelry, no such qualifications. It 
is taxed as jewelry, and not as jewelry imported. It cer- 
tainly, therefore, comes within the rule laid down by the 
Supreme Court. If the argument against the tax were 
well founded, the Constitution would be made to do in the 
worst form, that which, it is said, it was the very object of 
this provision to prevent—namely, compel the state to dis- 
criminate In taxation; and that against her own citizens. 
For if an article imported be always exempt from taxation, 
articles of the like kind produced in the state may be tax- 
ed, and those only can be; so that every tax law would 
necessarily discriminate between home and foreign pro- 
ductions, against the former, and in favour of the latter ; 
which was certainly not meant. Another clause of the 
Constitution, and the practical construction of it, affords a 
strong illustration upon this point. It says no “tax or 
duty shall be laid by Congress on articles exported from 
any state;” which is much stronger than the word “im- 
ports,” in the restriction upon the states; because that 
might be held, plausibly, to mean only the act of importa- 
tion, while that on Congress expressly extends to articles 
exported. Yet it has been the constant practice of Con- 
gress to lay excise duties and direct taxes on specific arti- 
cles, such as carriages and slaves, in every state, without 
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any exception of such articles of those descriptions as had Duc. 1834. 


been exported from another state. No person ever con- 
tested the payment of the tax upon the ground that the 
article was exempt, because it had once been exported 
from another state. It is not in truth within the meaning 
of the Constitution ; which, fairly construed, means such 
articles as have been separated from the mass of property 
of the state, with the view to exportation, and are pre- 
pared in bulk for exportation. If Congress can tax pro- 
perty exported from one state, after it has been imported 
into another, and amalgamated with the property of the 
latter, because it has then lost its distinctive character of 
an export, from the state of its production; the reason 
seems equally just, that the state into which it has been 
introduced should have the like power of taxation, be- 
cause it has lost its distinctive character of an import into 
that state. It is ina condition then, which makes it no 
longer necessary to look to its origin, and precludes all 
inquiry into it. It is state property, and as such, hable 
to the taxation of both goveraments. 
Per Curiam. Judgment affirmed. 


JANE MURPHEY v. ISAAC T. AVERY and CHARLES MDOWELL, 
Administrators of JAMES MURPHEY, deceused, 


A release does not operate upon a mere possibility, therefore an ante-nuptial 
agreement, whereby the wife released all her claim as widow, to the estate 
of her intended husband, is not, at law, a bar to her petition for a year’s 
support. 


Tue plaintiff, as the widow of James Murphey, filed her 
petition in the County Court of Burke, for the year’s 
allowance which the act of 1796 (Rev. ch. 469,) secures 
to widows, out of the personal property of their husbands, 
when they shall have died intestate. The case was car- 
ried by appeal to the Superior Court, where the defen- 
dants relied upon the covenants in an ante-nuptial con- 
tract between the plaintiff and her late husband, as a bar 
to her claim. The words of the covenant relied on were, 
“ that she” (the plaintiff) “will not at any time, either now 
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or hereafter, set up any claim or claims to the real or per- 
sonal estate of the said James Murphey, which he may now 


Avery and OWN; or own at the time of the marriage, or may thereaf- 


M'‘Dow- 
ELL, Adm. 


ter acquire during the coverture, either in right of dower, 
descent, inheritance, or distributive share as widow,” &c. 
and that she “ doth release, surrender, and quit claim for- 
ever, any present or future interest, claim or demand to any 
part of the estate, inheritance, dower lands, or any other 
property, either real, personal or mixed, or to any distri- 
butive share as next of kin, to which the said Jane Flem- 
ing, (the plaintiff.) might have been otherwise entitled.” 
His honour, Judge Donnext, on the Spring Circuit of 1832, 
pro forma, dismissed the petition, whereupon the petitioner 
appealed. It was agreed between the parties, that no ad- 
vantage should be taken on either side, to any irregularity 
in the appeal from the County to the Superior Court, or in 
any of the other proceedings. 


Devereux, for the petitioner. 
Badger, for the defendants. 


Gastron, Judge.—The sole question presented by the 
case, is, whether the plaintiff is not barred of all claim to 
the allowance for which she has petitioned, by the opera- 
tion of certain covenants, contained in an ante-nuptial con- 
tract, made between herself and her late husband. This 
involves two inquiries; first, whether any of these covenants 
embraces the claim; and, secondly, if they do, whether 
they constitute a valid defence against it. On the first 
inquiry, we are of opinion with the defendants. The 
covenants extend to every claim, of every sort, which she 
can set up to the real or personal estate of her husband, as 
his widow. On the second, after examination of the va- 
rious acts of Assembly relating to this subject, (see acts of 
1796, Rev. ch. 469; 1813, Rev. ch. 858; 1832, Pamph. ec. 
20,) we are of opinion, that the widow’s claim to a year’s 
allowance is one completely legal, and which cannot be 
destroyed by any thing short of a legal bar. It is clear 
that the covenants in this agreement do not amount to a 
legal release. Such a release could not be made ofa possi- 
bilitv. If they constitute a release in equity, it will be 
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for aCourt of Equity soto pronounce. If the defendants Dxc. 1834. 
have a remedy at law for a breach of the covenants in pre-  Murrny 
ferring this claim, they can there recover such damages AS) ees ig 
will remunerate the estate of their intestate, for the Injury M‘Dow- 
thereby sustained. se 


Per Curiam. Judgment reversed. 


CALEB SPENCER, Adm. de bonis non of JEREMIAH GIBBS, decd. 
vo. WILLIAM COHOON, 


An entry on the records of the County Court, “It is ordered that 8S. G. be ap. 
pointed administrator of J. G., on his entering into bond in the sum of 
$4,000, with J.B. and W. S. securities,” is a valid grant of administration, 
although it be not stated on the record that the administrator gave bond, 
and was properly qualified. 

The want of such statement may render the grant defective, and authorise 
the County Court to annul it; but until that is done, the grant must be re- 
spected as valid by other Courts. 


Arter the new trial granted in this case, at December 
Term, 1833, (4 Dev. Rep. p. 226,) it was again tried at 
Hyde on the last Circuit before his honour Judge Norwoon, 
when the following entry on the minutes of the Court of 
Pleas and Quarter Sessions of Hyde county, was offered in 
evidence on the part of the defendant, viz. “ Court of Pleas 
and Quarter Sessions for Hyde County, November Ses- 
sions, A. D. 1816. It is ordered that Stephen Gibbs be 
appointed administrator of the estate of Jeremiah Gibbs, 
on his entering into bond in the sum of $4,000 with John 
J. Bonner and William Selby, securities.” Much parol 
evidence was admitted by the Court to show the nature 
of the bond offered by Stephen Gibbs, and his qualification 
as administrator; but it is unnecessary to state it, as the 
opinion of the Chief Justice is founded entirely upon the 
effect of the entry on the minutes of the County Court. In 
the Court below, his honour was of opinion, that Stephen 
Gibbs had been duly constituted the administrator of Jere- 
miah Gibbs ; whereupon a verdict was rendered in favour 
of the defendant, and the plaintiff appealed. 

W. C. Stanly for the plaintiff, referred to the cases of 
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ofa Court 
can be 
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by its own 
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and parol 
proof for 
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The case of 
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explained 
and ap- 
proved. 
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Hoskins v. Miller, 2 Dev. Rep. 360, and this case when 
formerly here, (4 Dev. Rep. 226) ; and argued that the fact 
of the acceptance of the administration bond by the Court, 

and also of the qualification of the administrator, must be 
entered of record; and that if such facts do not appear of 
record, they cannot be supplied by parol evidence, and the 


grant will, consequently, be of no effect, the grant being 


predicated upon the giving bond, and qualification as con- 
ditions precedent. 
Badger, for the defendant. 


Rorrw, Chief Justice.—The parties having brought up 
this case again, with a statement, which exhibits distinctly 
the contents of the record of the County Court, professing 
to be a grant of administration to Stephen Gibbs, we are 
enabled to decide it upon its proper principles. 

It seems to us that the parol evidence onght not to have 
been received ; for the acts of a Court can be proved only 
by its records. That evidence is therefore laid aside. 

The question rests upon the construction, proper to be 
put upon the minutes of the Court. We are satisfied that 
it isto be taken as a present grant of administration. It 
is argued to the contrary upon the words “on his giving 
bond ;” and it is supposed that the argument is supported 
by my observations in Hoshins v. Miller, 2 Dev. 360. 
What I said, is aot, perhaps, as clear as it ought to have 
been; but it was certainly not intended to state the propo- 
sition supposed, and the contrary is rather to be inferred. 
The grant, then, was deemed an immediate one; and it 
was remarked, that an order, that administration would be 
granted to W. 'T. upon his giving bond, would be condi- 
tional and nugatory. But that was said upon the idea, 
that the order was in its terms, plainly prospective, as is 
to be collected from the expression “would be granted.” 
It still left the inquiry open, what effect 1s to be given to 
an order like this, whether it is to be deemed a memorial of 
what the Court had done, or was doing, or of what it then 
resolved, it would do in future. A conditional and incom- 
plete administration, is inferred from the words “on his 
entering into bond.” But the minute ought not to be so 
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understood. ‘Those words are but equivocal to the pur- Dzc. 1834. 


pose for which they are relied on. ‘They might be con- 
strued as conditional, if the subject, to which they relate, 
was a stipulation in a contract, that one person would 
do an act, on the other party’s doing another act. But in 
connexion with this subject-matter, the contrary is strong- 
ly tobe inferred. Such an order would be so absurd, that 
the intention to pass it, cannot be presumed, unless the 
terms will not admit of any other construction. It would 
be vain and idle, for tt would not bind the Court, or any 
body else. The fair meaning, is, that “ on his entering into 
bond,’ the appointment was then made; that the giving the 
bond at that time was the inducement to the order. It 1s 
the same as if the words has been “ he is appointed on his 
motion ;’’ or “it is ordered on his motion, that he be ap- 
pointed,” which no body could misunderstand. The min- 
ute is certainly very short and irregular; but it is sufficient 
to satisfy any person, that the Court did thereby intend to 
commit administration, and so to certify to their succes- 
sors. It does not state that the oaths of office were taken, 
it is true; and for that reason, and because the bond turns 
out to be defective, the administration might probably be 
repealed as obtained irregularly and by surprise. But no 
other Court can declare it void; for it was granted by the 
competent Court, and must be respected until revoked, 
although committed without taking bond or administering 
the oaths, those being points, into which no other Court 
can collaterally inquire. 
Per Curiam. Judgment affirmed. 


JOHN MARTIN v. JOSIAH COWLES. 


A purchaser, for a valuable consideration without notice, from a fraudulent 
grantee, acquires a good title against the creditors of the original fraudulent 
grantor. 


Tris was an action upon the covenant for quiet enjoy- 
ment contained in a deed of bargain and sale, executed to 
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Dec. 1834. the plaintiff by the defendant, and the only question was, 


Martin 


Vv. 
Cow Les. 


whether the plaintiff had been evicted under a better title 
than conveyed to him by the defendant. 

Upon the trial before his honour Judge Martin, at Sur- 
ry, on the last Circuit, it appeared, that the land conveyed 
to the plaintiff, had formerly belonged to one Gentry, who 
conveyed to one Hudspeth for the purpose of defrauding 
his creditors. Hudspeth became indebted to the defen- 
dant, who, without any knowledge of the fraud, had the 
land sold to satisfy his debt, became the purchaser him- 
self, and afterwards sold to the plaintiff’ At the time of 
the conveyance by Gentry to Hudspeth, the former was 
indebted to one Edwards, who, after the purchase of the 
defendant, and his sale to the plaintiff, had an execution 
levied on the same land, became the purchaser, and took 
a deed from the sheriff. He then brought an action of 
ejectment against one Buchannan, who was in possession 
of part of the land as tenant of the plaintifi, recovered 
judgment against him, and evicted him by a writ of posses- 
sion. Upon these facts, the jury, under the charge of his 
honour, rendered a verdict for the plaintiff, and the defen- 
dant appealed. 


No counsel appeared for either party. 


Danrex, Judge.—lIf the plaintiff had the better title to 
the land, and could have defended the possession of Buch- 
annan his tenant, in the action of ejectment which was 
brought by Edwards against him, and did not do so, he 
has no right to maintain this action; for the covenant for 
quiet enjoyment was, in law, not broken. It therefore 
becomes necessary for us to inguire, whether he had the 
better title. The Court instructed the jury, that ifthe con- 
veyance from Gentry to Hudspeth, was fraudulent as to 
his, Gentry’s, creditors, the land was liable to the claims of 
the creditors in the hands of Cowles, (and it must be stron- 
ger as to Martin,) although he had no notice when he pur- 
chased. This opinion of the Judge is sanctioned by a high 
name, for the Chancellor of New York made a similar de- 
cision in the case of Roberts v. Anderson, 3 John. Chan. 
Rep. 371. The Chancellor said, “the original deed from 
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the debtor toa fraudulent grantee 7s utterly void as to cre- Duc, 1834, 


ditors; and as against them, the grantee can make no con- 
veyance, for he has no title as against them. The statute 
in its enacting clause, operates on the deed from the frau- 
dulent debtor, and the proviso in the act applies to that 
original conveyance from the debtor, and saves it when 
made to a bona fide purchaser, for valuable consideration. 
Such a conveyance is supported by the proviso, however 
fraudulent the intention of the grantor might be.” But 
there was an appeal from the Chancellor’s decision, and the 
decree was reversed in the Appellate Court, (18 John. 
Rep. 518). There Judges Spencer and Puarr, gave ela- 
borate opinions. They go into a long train of reasoning, to 
show, that by a proper construction of the proviso in the 
statute, 13th Eliz.,a bona fide purchaser from a fraudulent 
vendee, has a good title against any claim of a creditor of 
the fraudulent vendor. ‘They say, that the deed is good as 
between the parties; as against the grantor the deed is 
effectual; that the fraudulent grantee has a title and a right 
to alienate, and although the estate is voidable, and may 
be avoided and divested whilst in the hands of the first 
grantee, by action of the creditors of the first grantor, 
still if the grantee convey the estate to a bona fide pur- 
chaser, his title is protected by the proviso. Neither 
policy nor justice required the legislature to declare other- 
wise, because the bona fide purchaser has, by those princi- 
ples, as good a right to be protected in his purchase, and 
saved from the loss of his money, as the creditor has to 
obtain his debt: he is innocent, whatever may be the 
guilt of others. And by the adoption of this rule, the sta- 
bility of property would be more secure, and therefore the 
proviso was inserted, not only to protect the bona fide 
grantee of the fraudulent grantor, who, before was protect- 
ed by the common law, but also to protect the bona fide 
vendee of the fraudulent grantee. The terms of the proviso 
are broad and extensive; they apply to any convey- 
ance, whether from the fraudulent grantor or fraudulent 
grantee. It meant to protect a bona fide purchaser for 
valuable consideration, without notice of the fraud, from 
the operation of the statute. No deed can be pronounced, 
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Martin 
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sons, but may be avoided at the election of others. In Ba- 
con’s Ab. tit.;Vord and Voidable, we have the trueconstruc- 
tion. A thing is void, which is done against law at the 
very time of doing it, and when no person is bound by the 
act; buta thing is voidable which is done by a person who 
ought not to have done it, but who, nevertheless, cannot 
avoid it himself, after it is done. The words “utterly 
void,” in the statute, must necessarily be construed as 
voidable only by the party grieved. It is admitted, on all 
hands, both in England and this country, that a bona fide 
purchaser from a voluntary grantee, who has first obtained 
his conveyance, shall hold the land against the subsequent 
bona fide vendee, from the original grantor; and that the 
statute 27 Eliz. does not make void the conveyances; for 
the rule here is gut prior est tempore, potior est jure. And 
this rule arises out of what is said to be a proper construc- 
tion of the proviso in the statute of the 27 Eliz. (Roberts 
Fraud. Con. 496. Newport’s case, Skinner, 423. 3 Lev. 
387. Doe v. Martyr, 4 Bos. & Pul. 332.) We have met 
with no decision in the English Courts of law, which 
establishes this construction of the statute of the 13 Eliz. ; 
but in the case of George v. Millbanke, 9 Ves. jun. 189, 
Lord Expon, after much deliberation, held the equity of a 
purchaser from the voluntary appointee of a debtor, to be 
preferable to the equity of his general creditors, who had 
obtained no specific lien; and in his reasoning professes to 
follow by analogy the rule which obtains at law. This 
we consider as a strong recognition of this construction. 
It is also worthy of observation, that the wording of the 
proviso in the two statutes, is substantially the same. 
And it may be asked, if there can be any good reason, why 
the title of the bona fide vendee, from a voluntary fraudu- 
lent grantor should be declared good, in a case arising un- 
der the statute of the 27 Eliz., and not so in the other? 
The 4th, 5th and 6th sections of our act of 1715, (Rev. ch. 
7,) although not in fotzdem verbis, are nevertheless, substan- 
tially, a copy of the statute of the 13 Eliz. The 4th sec- 
tion, declares a conveyance made to defraud creditors, 
utterly void ; but as between the parties to the conveyance, 
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law. The 6th section is in the nature of a proviso: It Marni 
runs thus, “ Provided always, and be it further enacted, (Qowsrs, 
that this act, nor any thing hereinbefore contained, shall 
not extend, or be construed to impeach, defeat, or make 
void, any conveyance or assurance, interest, limitation of 
use, or uses, of, in, to, or out of any lands or tenements 
heretofore at any time had or made, or hereafter to be 
bona fide made, upon and for good considerations, to any 
person or persons whatsoever, any thing before mentioned 
to the contrary notwithstanding.” The doctrine, whether 
a bona fide purchaser for a valuable consideration, without 
notice, can protect the estate in his own hands against cre- 
ditors, where he derives his title to the estate through a 
grantee, to whom it was originally conveyed for the pur- 
pose of defrauding the creditors of the original grantor, 
has been ably examined by Judge Story, in the case of 
Bean v. Smith, 2 Mason’s Rep. 272, and his opinion upon 
the subject, (in which he reviews, and disapproves of, the 
decision made by the Chancellor of New-York, in the case 
of Roberts v. Anderson, before mentioned,) contains much 
learning and solid reasoning, and to my mind, satisfacto- 
rily establishes the principle, that the bona fide purcha-— 
ser from the fraudulent grantee, is protected by the proviso 
in the 13 Eliz. against the creditors of the frauduleut gran- 
tor. His opinion is in conformity with that given by the 
Court of Errors in New York, (18 John. Rep. 518.) I 
think the same rule must be followed under our statute. 

If any doubt existed, whether Cowles could be consi- 
dered a bona fide purchaser, none exists that Martin, who 
purchased from him, was a bona fide purchaser, and if he 
negligently permitted a recovery in ejectment to be effect- 
ed, it does not entitle him to maintain this action. We 
are therefore of the opinion, that the Judge erred in his 
charge to the jury, and that the judgment must be revers- 
ed and a new trial granted. 

Per Curia. Judgment reversed. 
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EUGENIA A. FENNER et al. vu». HENRY N. JASPER. 


Where it did not appear, either in the order for a commission to take the 
private examination of a feme covert, under the act of 1751 (Rev. ch. 50), 
or in the commission itself, that she was an inhabitant of another county, 
or so aged or infirm, as to be unable to travel to Court, it was held, that the 
deed was inoperative to convey the wife’s interest in the land. 

It seems, that it must appear, that the commission and the certificate of the 
commissioners were returned to the Court, approved, and ordered to be 
registered, or the deed will be invalid as to the wile’s estate in the land. 


Turis was an action on the case, in nature of an action 
of waste, commenced in the county of Franklin, but re- 
moved to the county of Warren, where, on the last Circuit, 
it was submitted to his honour, Judge Donnexz, on the 
following case agreed. In the year 1827, the defendant 
intermarried with Sarah M. Fenner, widow of Richard 
J. Fenner, and the plaintiffs are the children of the said 
Sarah by the said Richard. The said Sarah had issue 
by the defendant born alive, and in the year 1829, de- 
parted this life, leaving the plaintiffs, her only children 
and heirs at law, and the defendant, her husband, sur- 
viving. Before the death of the said Sarah, the defendant 
and the said Sarah executed and delivered to one N. B. 
Massenburg, a deed intended to convey, and expressed 
in apt and sufficient words, to convey in fee simple to the 
said Massenburg, a tract of land in Franklin county, of 
which, at the time of the marriage of the said Sarah with 
the defendant, she was seized in fee simple; and after- 
wards the said Massenburg, by deed duly executed, con- 
veyed all his estate in the said land to the defendant and 
his heirs, which deed was sufficient to convey, and did 
convey the fee simple to the defendant, if the deed of the 
defendant and the said Sarah was sufficiently proved and 
authenticated to operate in law upon her estate in the 
land. All the proceedings had touching the probate of 
the said deed, and the examination of the said Sarah, as to 
her free consent in executing the same, appear in the fol- 
lowing entry on the minutes of the County Court of Frank- 
lin, at December term, 1828. 

“The execution of a deed from Henry N. Jasper, and 
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Sarah M. his wife, to Nicholas B. Massenburg, was duly Dxc. 1834. 


proven by the oath of James Newbern, in open Court; 
whereupon on motion it is ordered by the Court, that C. 
A. Hill and Thomas Crocker, esquires, be appointed to 
take the private examination of the said Sarah M., as to 
the voluntary execution, on her part, of the said deed, and 
that for that purpose, the clerk issue a commission to the 
said , esquires,” and in the following 
endorsements on the deed of the defendant and the said 
Sarah to the said Massenburg, on which James Newbern 
appears the subscribing witness. ‘ Franklin county, De- 
cember sessions, 1828. I certify that the execution of the 
within deed was duly proven in open Court, by the oath 
of James Newbern, and was, on motion, ordered to be re- 
gistered. Teste, 8. Patterson, C. C.” 


«State of North Carolina, — hae oo 


Franklin county. Sessions, 1828 


“To Charles A. Hill and Thomas Crocker, esquires, 
greeting—Whereas Nicholas B. Massenburg hath produced 
a deed made to him by Henry N. Jasper and Sarah M. 
Jasper, his wife, of a certain tract of land lying in the 
county of Franklin aforesaid, and procured the due exe- 
cution of the same to be proved by the oath of James 
Newbern, in open Court: Know ye, that we, in confi- 
dence of your prudence and fidelity, have appointed you 
to take the private examination of Sarah M. Jasper, wife 
of the said Henry N. Jasper, concerning her free consent 
in her executing the said deed of conveyance, and there- 
fore we command you, that at such place as you may 
think fit, you, privily and apart from her husband, exa- 
mine her, the said Sarah M. Jasper, whether she executed 
the said deed freely and of her own accord, without fear 
or compulsion of the said Henry N. Jasper, her husband, 
and the examination so by you made, that you return on 
the deed aforesaid. Teste, S. Patterson, C. C. 


‘State of North Carolina, Franklin county. 
“Pursuant to a commission to us directed by the wor- 
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Dre. 1834.. shipful County Court of Franklin County aforesaid, at 
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December sessions, 1828, we, Thomas Crocker and Charles 
A. Hill, Justices of the Peace of the said county, proceeded 
to take the private examination of Mrs. Sarah M. Jasper, 
wife of Henry N. Jasper, the parties to the within deed, 
when she stated that she executed the within deed of 
her own free will, without any influence or control of her 
husband, the aforesaid Henry N. Jasper. Given under 
our hands and seals, this Oth day Decr. a. p. 1828. 
Thos. Crocker. [ t. s. | 
C. A. fill. [ us. ]” 


After the death of the said Sarah, the defendant conti- 
nued in possession of the land, claiming to hold the same 
as tenant in fee simple, and hath cut down timber trees, 
and done other acts which do in law amount to waste in 
a tenant for any less estate; and the plaintiffs claiming 
that he is only tenant by the curtesy, and that the fee 
simple and inheritance is in them by descent from their 
mother, have brought this action to recover damages for 
the said waste. 

Upon this case, his honour being of opinion, that the 
deed of Jasper and wife had not been so proved and 
authenticated as to pass the wife’s title, gave judgment 
for the plaintiffs, for a sum agreed as the amount of 
damages, from which the defendant appealed. 


Badger, for the defendant. 
W. A. Haywood, contra. 


Rorrin, Chief Justice.—The act of 1751 (Rev. ch. 50,) 
gives two modes of taking the acknowledgment of a mar- 
ried woman, of a deed executed by her husband and her- 
self; the one in open Court of the county where the lands 
lie, or before a Judge; and the other by two or more 
commissioners authorised by a commission issued by the 
clerk of the County Court. The act does not treat these 
methods as equally proper and beneficial to the wife, and 
give tothe parties an election of the one or the other 
in every case; but it substitutes that by commission 
for an acknowledgment in Court, only when it shall ap- 
pear that such an acknowledgment cannot be made, 
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infirmity, or a residence in another county. 

These provisions being for the protection of the wife, the 
principle of construction laid down in Den v. Wilson, 2 
Dev. 306, and other cases, is to require a strict observ- 
ance of every ceremony prescribed in the statute, and in 
the order as there prescribed, as tending to render the 
intended protection the more effectual. A literal con- 
struction is the true construction, according to the spirit 
of the act. 

The deed in this case was acknowledged under a com- 
mission from the County Court; and neither the commis- 
sion, nor the order of record for issuing it, sets forth that 
Mrs. Jasper was either so infirm or aged, that she could 
not travel to Court; while upon its face, the deed itself 
states the husband and wife to be inhabitants of Franklin 
county, in which the lands are situate. 

Upon the principle established, such an acknowledg- 
ment is defective, and the deed must be deemed invalid; 
unless the order of the County Court for the commission 
precludes all inquiry into the propriety and grounds of 
that order. The acts of a Court of record are always 
conclusive of the truth of the matters stated in them; and 
also generally, perhaps, of the existence of those facts, 
without which the order or judgment could not be legally 
made. But this case cannot come within that rule. It 
would defeat the purposes of the legislature, to be collected 
from the several parts of the act construed together, and 
as almost literally expressed in some of the provisions. 
The authority to issue a commission is found in the 
third section, which comes in by way of proviso to 
the second, and is a special authority, founded upon a 
particular state of facts. That state of facts may there- 
fore reasonably be required to appear affirmatively. But 
there are other reasons which imperatively determine, 
that. it must thus appear. The commission may be 
ordered as well by a Judge out of Court, as by the 
County Court; but it is in all cases to be issued by the 
clerk of the County Court, and be returned to that 
Court. Now in the fourth section, the form of the 


FENNER 


v. 
JASPER. 


38 


Dec. 1834, 


FEnNER 
v 
JASPER. 


IN THE SUPREME COURT 


commission is set forth 72 Ais verdis; and in it is recited, 
as the cause for taking the acknowledgment by commis- 
sion, that it has been represented to the Judge or Court 
that the wife was not an inhabitant of this state, or was so 
aged or infirm that she could not travel to them. This 
recital in the act of the Clerk can be founded only on a 
similar one in the order ; and therefore must be authorised 
by such specific averments in the order. Whatever, 
therefore, may be the general rule, there cannot, under the 
act of 1751, be a presumption from the order, of any of 
these facts, where the order itself is silent as to their 
existence; because in the other proceedings arising out 
of the order, those facts must be distinctly and affirma- 
tively stated. | 

It will be perceived that the validity of the order does 
not depend upon the truth of the representation made to 
the Court, as appearing upon evidence. afterwards; for 
of that the adjudication is conclusive. But the question is 
determined upon this; that the commission can be issued 
only under particular circumstances, and that those cir- 
cumstances, must be proved by the record and commission 
themselves; or at least by one of them. 

This defect being fatal, it is unnecessary to look farther. 
But it may be mentioned, that there are others which seem 
to be equally so. Among them are these; that it does not 
appear, that the commission, or certificate of the commis- 
sioners, was ever returned to the County Court, much 
less, that the Court was satisfied therewith, and ordered 
the proceedings to be registered. The only order for a 
registration is that made on the probate by the subscrib- 
ing witness; which extends to the deed as that of the 
husband only. | 

Per Curiam. Judgment affirmed. 


OF NORTH CAROLINA. 


WILLIAM A. ERWIN v. JOHN M. GREENLEE. 


Where the defendant in an execution, fraudulently induces the sheriff to sell 
unsound property of his, and at the sale fraudulently represents it to be 
sound, an action for a deceit lies against him by the purchaser. 


Tis was an action for a deceit in the sale of a negro, 
tried before his honour Judge Martin, at Burke, on the 
last Circuit. 

The sheriff of Burke had levied sundry executions 
against the defendant, on several negroes, and taken bond 
for their forthcoming on the day of sale. The negroes 
levied upon, were not produced at the sale, but the de- 
fendant substituted another, which the sheriff accepted, 
and sold to the plaintiff’ At the sale, the defendant stood 
by, and publicly recommended the negro as an intelligent 
boy. It was proved that the boy was an idiot, and that 
the defendant knew it. It was objected for the defendant, 
that the plaintiff could not recover, because he who pur- 
chases at a sheriff’s sale, purchases at his own risk, and 
it was his folly to listen to the recommendation of the 
defendant; that there could be no implied warranty as to 
title, the sheriff being between the plaintiff and defendant. 
His honour charged the jury, that if a defendant in an 
execution is merely passive while a sheriff levies upon and 
sells his property under process, he is not lable in an 
action of deceit, though the property be defective and he 
knew it, and failed to disclose it at the sale. But that, if, 
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officer to take, unsound in the place of sound property ; 
and if in pursuance of such fraudulent intent, he stood by 
at the sale and made false representations about the sound- 
ness of the property, whereby a purchaser was defrauded, 
such purchaser could recover in an action of deceit. The 
rule being, that where an intent to commit a fraud, is 
accompanied by an overt act, whereby the fraud is com- 
plete, the fraudulent actor is liable in an action of deceit, 
although the deception is effected by the unwilling instru- 
mentality of another. 
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The jury found a verdict for the plaintiff and the defend- 
ant appealed. 
No counsel appeared for either party. 


Danret, Judge.—We have attentively examined this 
case; and are of opinion that the law was correctly laid 
down by the Judge in his charge, and for the reasons 
there given, the judgment must be affirmed. 

Per Curiam. Judgment affirmed. 


— 
WILLIAM D. SMITH v. BENJAMIN WILSON. 


A registered copy of /a deed cannot be received as evidence of title, without 
accounting for the absence of the original. 

In trespass guare clausum fregit,if the plaintiff fails to prove title to the locus 
in quo, he must, to entitle him to recover, prove that the trespass was com- 
mitted on Jands of his, either enclosed or improved by cultivation. 


TRESPASS QUARE CLAUSUM FREGIT, tried before his honour 
Judge Martin, at Buncombe, on the last Circuit. On the 
trial, the plaintiff gave in evidencea grant from the state 
to James Miller, and a deed of conveyance from Miller 
to John Carson, and then offered a registered copy of a 
deed from Carson to himself. The reception of this copy 
was objected to, on the ground that the original should 
have been produced, or its loss accounted for, and was 
rejected by the Court. The trespass complained of, was 
committed upon woodlands, and old cleared lands, lying 
out of the enclosures of the plaintiff, but within the bounds 
of the grant, under which the plaintiff claimed. His 
honour instructed the jury, that the plaintiff could not 
recover, unless he proved a trespass on lands enclosed by 
his fences, or improved; that if the trespass was on other 
parts of his lands, not so enclosed, or actually improved by 
cultivation, although the same might be within the boun- 
daries of the grant under which he claimed, he could not 
recover. The plaintiff submitted to a non-suit, and ap- 
pealed. 


No counsel appeared for either party. 
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Dantez, Judge.—The plaintiff offered a copy of the deed 
from Carson to himself to complete his chain of title, so as 
to show that he had a constructive possession of the lands 
trespassed on by the defendant. This evidence was pro- 
perly rejected, as he had not accounted for the original 
deed, which was the best evidence of his title. The 
practice has invariably been to receive the affidavit of the 
party, as to the loss or destruction of the original. In 
Taylor v. Riggs, 1 Peters’ Rep. 591, the Court say, that 
the affidavit of the party to the cause, of the loss or de- 
struction of an original paper, offered in order to introduce 
secondary evidence of the contents of the paper, is proper. 
If such affidavit could not be received, of the loss of a 
written contract, the contents of which are well known to 
others, or a copy of which is at hand, a party might be 
completely deprived of his rights, at least in a court of 
law. 

It is a sound general rule, that a party cannot be a wit- 
ness in hisown cause; but many collateral questions arise 
in the progress of a cause, to which this rule does not 
apply. Questions which do not involve the matter in con- 
troversy, but matter which is auxiliary to the trial, and 
which facilitates the preparation of it, often depends upon 
the oath of the party. An affidavit of the materiality of 
a witness, for the purpose of obtaining a continuance, or a 
commission to take depositions, or an affidavit of his ina- 
bility to attend, is usually made by the party, and received 
without objection. On incidental questions, which do not 
affect the issue to be tried by the jury, the affidavit of the 
party is received. The testimony which establishes the 
loss of a paper, 1s addressed to the Court, and does not 
relate to the contents of the paper. It is a fact which 
may be important as letting the party in to prove the 
justice of the cause, but does not itself prove any thing in 
the cause. And as a matter of practice, it may be ob- 
served, that it ought to be in writing, that the Court only 
may hear it. 

Secondly. Trespass to lands is an injury to the pos- 
session; and the plaintiff must show, that he has either a 
constructive or an actual possession of the locus in quo. 
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the land, when the supposed trespass was committed, 
therefore, failed to show a constructive possession; then 
the Court was certainly right, in stating to the plaintiff, 
that he could not proceed without showing an actual pos- 
session of the locus in quo the trespass was alleged to have 
been committed. 

Per Curiam. Judgment affirmed. 


ABSALOM SMITH v. ALEXANDER GRAY, Executor of BENJA- 
MIN MEARS. 


Where a person assigned his distributive share in an estate, and afterwards col- 
lected and used the amount due upon it, assumpsit will not lie against him 
at the instance of the assignee. 


Ar the trial of this case at Randolph, on the last Cir- 
cuit, before his honour Judge SzaweE tz, it appeared that it 
was Assumesir for money had and received, under the fol- 
lowing circumstances. The testator of the defendant, in 
his life-time, executed an instrument of writing, purport- 
ing to convey to the plaintiff his distributive share ina 
certain estate. The instrument was deposited in the hands 
of the defendant, who was one of the subscribing witnesses, 
with directions to keepit. The testator afterwards receiv- 
ed the distributive share himself, and after his death, the 
plaintiff brought this suit against the defendant, his execu- 
tor, to recover the amount. There was much testimony 
to show the nature of the delivery of the instrument of 
writing into the hands of the defendant, but the view 
taken of the case by the Court, renders it unnecessary to 
state it particularly. The jury, under the intimation of 
his honour, found for the defendant, and the plaintiff ap- 
pealed. 

Winston, for the plaintiff. 


No counsel appeared for the defendant. 


Gastron, Judge.—We deem it necessary to decide but 
one of the points presented for our consideration, in this 
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case. Whether the instrument purporting to be an assign- 
ment to the plaintiff of the distributive share, to which the 
defendant’s testator was entitled, and for which he had 
obtained a decree, was originally delivered as a deed or as 
an escrow; whether if delivered as an escrow, it became 
his deed by relation, from the time of the original delivery ; 
whether if the first delivery were as an escrow, a subse- 
quent delivery as a deed was not made; or, whether there 
was not evidence, upon which the jury might find either 
an original, or a subsequent delivery as a deed; these are 
questions upon which we forbear to express an opinion. 
Let the law on these points be as it may, we nevertheless 
approve of the instruction given by the Judge “ that the 
plaintiff conld not in law maintain this action.” 

The plaintiff asserts his right to the money alleged to 
have been received to his use, by the defendant’s testator, 
solely under this supposed assignment. Now whatever 
operation this instrument may have in equity, at law, it did 
not transfer a title to the distributive share, nor to the 
money decreed upon it. At law, it could operate only as 
authority to the plaintiff to collect the money, and perhaps 
justify him in retaining it, after it should have been col- 
lected. When, therefore, the defendant’s testator received 
the money, he received what in law belonged to him, and 
we do not see, therefore, how the law can infer upon this 
receipt, an undertaking to pay the money over to the 
plaintiff’ The case does not appear to us to be analogous 
to those in which a man has received money as the agent 
of another, to which his principal had not a legal right. 
There the money was received as the money of the princi- 
pal, avowedly to the use of the principal, and must be 
paid over to the principal, unless the paymeat be inter- 
cepted by him who has a right to forbid it. The dictum 
of Asgorr, C. J., in Cooper v. Wrench, 1 Dowling & Ry- 
land, 482, (16 Eng. Com. Law Reps. 51,) and the decision 
in Allen v. Impett, 8 Taunt. 263, (4 Eng. Com. Law Reps. 
97,) seem to us to depend upon this position, and if correct, 
can be supported only by it. Here indeed the legal rela- 
tions of the parties, were those of principal and agent, but 
the defendant’s testator stood in the relation of principal, 
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and the plaintiff in that of agent. The plaintiff could main- 
tain no action of law against the defendant’s testator, 
unless it were founded on some covenant in the deed, or 
possibly on an express promise to pay the money collected. 
We cannot believe that the action of assumpsit for money 
had and received may be maintained by the assignee of 
an unnegotiable chose in action against the assignor, merely 
because he has collected the money after an ineffectual 
attempt to transfer the debt. As to the rights of the par- 
ties in a Court of Equity, none but that Court is compe- 
tent either to determine or to enforce them. 
Per Curiam. Judgment affirmed. 


THEOPHILUS EASON v. WILLIAM D. PETWAY. 


A sheriff is not bound, independent of the act of 1826, ch. 31, to levy an exe- 
cution, and raise the money upon the property of the principal debtor, in 
preference to that of the surety. And if he even combines with a third 
person, to throw the debt upon the surety, when he might have made it 
out of the principal, he does not thereby render himself liable to the action 
of the surety. 


Tus was an action on the case tried at Pitt, on the Fall 
Circuit of 1830, before his honour Judge Daniex. The 
declaration contained two counts, on the last of which the 
question arose. This count alleges, in substance, that the 
plaintiff became bound as the surety for one Henry Brown- 
rigg, in two several notes to one Gray Little, for one hun- 
dred dollars each, and the said Brownrigg being in failing 
circumstances, and the said notes being due and unpaid, 
the plaintiff applied to Brownrigg, to secure him on 
account of his liability, and that at the special instance 
and request of the plaintiff, the said Gray Little sued out 
two warrants on the notes aforesaid, against Brownrigg, 
and the plaintiff as his surety, on the 5th March, 1824, on 
which warrants judgments were confessed on the same day 
by both the defendants: that soon after the judgments 
were obtained, executions were issued thereon, and were 
placed in the hands of the defendant, who was then an 
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tions to levy the same on the property of Brownrigg, and 
that the executions were levied by the defendant, on the 
18th December, 1824, on two lots, Nos. 9 & 10, in the 
town of Stantonsburg, the property of Brownrigg, which 
were more than sufficient to satisfy said executions: that 
the defendant, Petway, well knowing that the plaintiff, 
Tuason, was the surety of said Brownrigg, and that the said 
notes were sued upon at the request, and for the benefit and 
protection of the plaintiff, with a view to injure the plain- 
tiff, and to contrive that the said money should be levied 
out of the property of the plaintiff, and not satisfied by the 
sale of Brownrigg’s property, and fraudulently combining 
and confederating with one Elijah Price, who also had 
placed claims against Brownrigg, in defendant’s hands for 
collection, to injure the plaintiff, and so to contrive that 
the said executions should be satisfied out of the property 
of the plaintiff, purposely and fraudulently refused to re- 
turn the said levies to the next County Court of Edge- 
combe, in order that the property levied on, might be con- 
demned and sold to satisfy said executions, although he was 
expressly instructed and required so to do: but that at 


the same time, viz. February Sessions 1825, of said Court, 


the defendant returned sundry executions at the instance 
of Price, and others, on all of which, levies had been made 
by the defendant on the aforesaid property of Brownrigg, 
subsequently to the levies so made by him on the execu- 
tions of the said Gray Little, to wit, on the 14th February, 
1825: that the property of Brownrigg was accordingly 
sold under the last levied executions, and no part of the 
proceeds applied to the payment of the executions, at the 
instance of Little, which were afterwards, to wit, on the 
10th March, 1825, levied by the defendant on the lands of 
the plaintiff, in the county of Edgecombe, and satisfied by 
the sale of them, there being no other property of Brown- 
rigg to be found. 

Upon the evidence introduced in support of this count, 
the Judge instructed the jury, that if there was a combina- 
tion between Price and the defendant, Petway, to postpone 
the executions of Little, and give the other executions the 
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preference, and thereby throw Little’s executions on the 
land of Eason, then it would be a fraud upon Eason, and 
he would be entitled to recover of Petway, damages for the 
injury sustained by the sale of his land; but if there was 
no such combination, then the action would not lie. The 
Judge also instructed the jury, that whether there was 
such a combination or not, was a question of fact, which 
they might infer from the evidence, if they thought it suf- 
ficient. The jury returned a verdict for the plaintiff, upon 
the second count in the declaration, and the defendant 
appealed. 


Badger and Mordecai, for the defendant. 
Devereux, for the plaintiff. 


Rurrin, Chief Justice.—The action cannot be supported 
upon any idea, but the one, that the plaintiff, as surety, 
has the right, as against his principal, to call upon the 
latter to pay the debt in the first instance; and that the 
sheriff is bound to respect that right, by levying the debt 
from the principal, if it can be done, or, at least, can be 
conveniently done. The Court cannot sanction the latter 
part of the proposition, but deems it altogether untenable. 
We think it settled law, that all defendants, when once 
fixed by judgment, are equally the debtors, and together 
make but one debtor. No difference in the order of their 
hability is recognized at law, in respect to any proceed- 
ings upon process on the judgment. (Hx parte King and 
Morrison, 2 Dev. 343. Benford v. Alston, 4 ib. 351.) 
The relation between principal and surety creates rights 
and duties among the defendants, as between themselves ; 
but it does not affect third persons. The sheriff may levy 
the debt from either defendant, or in such proportions as 
he chooses. Harrington v. Wood, 9 Mass. Rep. 251. Hill 
and Walle v. Child, 3 Dev. 265. This rule 1s sustained by 
legislative authority in the recent act, which makes it the 
duty of the sheriff not to distrain the estate of the surety, 
if he can find that ofthe principal, provided the record and 
process show those parties to stand in that relation. It 
cannot therefore, in legal contemplation, be an injury to 
the present plaintiff to have made him pay a debt in the 
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legal liability thus to pay. 

The seizure of Brownrigg’s estate, did not oblige the 
sheriff to the plaintiff, in this suit to proceed on that sei- 
zure. It did so oblige him, as between him and the credi- 
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tor, in that execution ; indeed he was equally bound to the — 


creditor, whether he had levied or not, provided either 
defendant had sufficient property. But neither defendant 
was discharged by the seizure, since the property was 
restored, or otherwise appropriated to the use of the owner, 
and the present plaintiff cannot complain of the acts of the 
sheriff, since they are all within the mandates oi ihe writ, 
and justified by it, without reference to his motives. The 
opinion in the Superior Court, seems to assume these posi- 
tions as correct, and is founded upon a supposed fraudu- 
lent combination between the defendant and another. It 
does not appear to us that the alleged combination can 
make a difference. It may be admitted that it was an 
unlawful conspiracy, for which the parties might be in- 
dicted. It is frequently criminal for many to combine to 
effect even a lawful end. It is doing a lawful thing by 
unlawful means. But that offence is to the public. A 
private person cannot complain of the conspiracy as such; 
but only when it operates to his injury, that is to say, when 
as to him the object of the conspiracy is unlawful. There 
must, in the terms used in the Superior Court, be “a frau- 
dulent combination.” Here, none such could exist; be- 
cause the purpose alleged arid complained of, by the plain- 
tiff, was only to make him pay the debt, instead of his 
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intent or act, and therefore not a fraudulent one. 
Per Curiam. Judgment reversed. 
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ean Where nothing is said or done inconsistent with that inference, if two persons 


put their names on paper for the accommodation of a third, they are co- 


arising from the order of their names. Hence, where A. procured the 
endorsement of B. and afterwards of C., upon a note which he intended to. 
get discounted at bank, it was held, that B. and C. were to be taken as 
co-sureties, although by agreement between A. and B., B. was to have 
part of the proceeds of the note discounted, for which he was to give A. his 
own separate bond, and that agreement was not made known to C. at the 
time of his endorsement. 
The case of Daniel v. M‘Rae, 2 Hawks, 590, discussed, and followed. 


Tus was an action of Asstmpsrr, tried at Franklin, on 
the last Circuit, before his honour Judge Donnetu, in 
which the plaintiff declared against the defendant for con- 
tribution, as the co-security with her intestate, for one 
Thomas Yarbrough. On the trial it appeared, that in 
1826, Yarbrough was indebted to the State Bank, in the 
sum of four hundred and eighty dollars, one Kearney and 
Davis being his sureties, and that Major Richards, the 
intestate of the plaintiff, was also indebted to the Bank in 
the sum of one hundred dollars secured by Yarbrough. 
It was agreed by Yarbrough and Richards, (as the bank 
would not renew notes for less than one hundred dollars) 
to put in a note for a sum sufficient to cover both debts, 
that so much of the proceeds as should be necessary, should 
be applied to the discharge of Richards’s debt, and the 
balance to the renewal of Yarbrough’s note; that Rich- 
ards should, upon future renewals, pay his proportional 
share of the payments required by the bank, and should 
give Yarbrough his own bond for the amount of his debt, 
discharged by the proceeds of the new note. A note was 
accordingly prepared for five hundred and eighty dollars, 
and endorsed by Richards, and the defendant at Yar- 
brough’s request also endorsed it, no communication being 
made to him, of the agreement between Richards and 
Yarbrough, or of the application of the proceeds. The 
note was discounted and the proceeds applied as agreed. 
Richards gave Yarbrough his bond for the one hundred 
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dollars applied to his benefit, and from time to time made Dec. 1834. 
payments towards the renewals, which were endorsed as a 


credits on his bond. Yarbrough, afterwards becoming 
insolvent, Richards was sued, and the whole amount of the 
note collected out of him. In this action, the plaintiff 
claimed that her intestate and the defendant, were, as to 
so much of the note as was applied to the renewal of 
Yarbrough’s original note, co-securities, and that she was 
entitled to receive for contribution a moiety thereof. 

Under the instructions of his honour, who ruled that 
this case fell within the principle of the case of Daniel v. 
M‘Rae, 2 Hawks, 590, a verdict was rendered for the 
plaintiff and the defendant appealed. 


W. H. Haywood, and Badger, for the defendant. i 


Saunders, contra. 


Danier, Judge.—In the case of Daniel v. M‘Rae, 2 
Hawks, 590, it was decided, that endorsers on accommo- 
dation paper for the benefit of a third person, where there 
is no special agreement between such endorsers, and where 
neither is benefitted, are to be considered as co-securities. 
That was a case in equity, but if they be co-securities, the 
Courts of law also can give redress. That case has been 
thought by some of the profession, to have been shaken by 
the decisions in the subsequent cases of Smith v. Smith, 
1 Dev. Eq. Cases, 173, and Gomez v. Lazarus, ibid. 205. 
We do not, however, consider the principle established in 
Daniel v. M‘Rae, at all impugned by the decisions in those 
cases. In Smith v. Smith, Helme and E. Smith executed 
a promissory note to B. Smith, and on the note being 
carried to him by Helme, he endorsed it. The signatures 
of E. Smith and B. Smith were both in fact voluntary, 
and for the accommodation of Helme, who procured the 
note to be discounted at bank. The endorser admitted, 
that he endorsed it at the request of Helme, and that he 
had no knowledge, that E. Smith was a surety, but that 
he then believed that E. Smith, had a joint interest with 
Helme, in having the note discounted. Helme, at the time 
of the endorsement, told the endorser, that E. Smith, was 
bound to indemnify him, if he, Helme, failed. This case 
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Ricnarvs v. M‘Rae. In Gomez v. Lazarus, the inference of a co- 
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-suretyship between Gomez and Clarke, from the circum- 


stance that they respectively accepted and endorsed for the 
acconimodation of Levy, was considered by the Court as 
repelled by the special terms of the bond and first mortgage 
to Clarke. They were for his separate and particular 
indemnity, and not for the security of the debts generally. 
This was thought to establish an understanding, that 
Clarke and Gomez were to be responsible, according to 
their legal liabilities from the order im which their names 
appeared ; since Clarke’s taking a security against loss to 
himself alone as endorser, indicated that: he could not be 
subjected to loss in any other character. The inquiry 
is not now whether that construction was the proper one ; 
but whether that decision, assuming it to be on the ground 
mentioned, is at points with the previous case of Daniel 
v. ‘Rae. That such was the construction, is quite plain 
from the reasoning of Judge Henperson, and especially 
from that part of it, which limits the operation of the 
general words in the second deed to Lazarus and M‘Rae, 
by the reference to the former mortgage to Clarke. The 
liability of Clarke as endorser, necessarily converted the 
liability of Gomez as acceptor, into the prior one; and 
therefore it was held to amount toa declaration, that those 
persons should not be co-securities. Whether this was 
right or wrong, it left Daniel v. M‘Rae, unaffected in its 
principle ; which is, that where nothing is said or done 
inconsistent with that inference, if two persons put their 
names on paper for the accommodation of a third person, 
they are co-securities, and are hlable without respect to 
the apparent legal liabilities, arising from the order of 
their names. That the integrity of the case of Daniel v. 
M Rae, was not intended to be impeached, is clear from 
the subsequent observations of the same Judges, who pro- 
nounced the opinion in that case. In Hatcher v. M‘Morine, 
3 Dev. 228, Judge Henperson says, he is very far from 
being satisfied that the case of Daniel v. M‘Rae is wrong. 

Accommodation paper, was almost unknown in’ this 
state, previous to the establishment of our banks. Since 
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that period, most of the business done in the banks, has Dec. 1834. 
been transacted upon paper of that description. And the “pisiaaps 


principle laid down in the case of Daniel v. M‘Rae, has 
been so generally understood in this state to be the law, 
governing in the case of endorsements and sureties on 
accommodation paper, that this Court feels itself now, 
under an imperative obligation to follow it as the estab- 
lished law. But, we unanimously take this occasion to 
remark, that were it res integra, we could not sanction the 
principle. We should say, as has been said by the rest of 
the mercantile world, that the parties to accommodation 
paper, were to be governed by the same rules, as parties 
are governed, whose names are on other or business paper. 
Fentum v. Pocock, 5 Taunt. 192. Murry v. Judah, 6 
Cowen, 484. 3 Kent’s Com. 86. The counsel for the 
defendant contends, that if Daniel v. M‘Rae be law, this 
case is not within its principle; that Richards must be 
considered a principal, and not asurety. Wedo not think 
so. The money which Richards received, must be taken 
as aloan from Yarbrough, for which Richards gave his 
separate note to secure the repayment. The note for five 
hundred and eighty dollars, which Yarbrough drew, and 
which was endorsed, first by Richards, and then taken by 
Yarbrough to the defendant for his endorsement, was evi- 
dence to the defendant, that it was only for the accommo- 
dation of the drawer; and that they, Richards, and the 
defendant, were to be considered only as endorsers without 
any benefit in the avails of the said note, after it should be 
discounted at Bank. We think the Court was right, in 
deciding that this case was governed by Daniel v. M'Rae, 
and therefore, that the plaintiff was entitled to recover. 
Per Curtam. Judgment affirmed. 
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AARON CAMP ». FRANCIS 8, COXE. 


A sale of the equity of redemption under an execution at law, at the instanee 
of the mortgagee, for his mortgage debt, is nut sanctioned by the act of 
1812 (ch, 830). The words of that act are general, but this exception 
arises necessarily out of the subject, and the spirit of the act. 

Whether the act would justify a sale by the mortgagee for any other debt, 
quere ? 


Turis was a Scrre F'actas to revive a judgment, and the 
question arose on the pleas of payment and satisfaction. 

On the trial at Rutherford, on the last Spring Circuit, 
before his honour Judge Sraweun, the evidence offered 
by the defendant was, that he had purchased of the plain- 
tiff a tract of land, for eight hundred dollars, and paid 
him one half of the purchase money, and to secure the 
balance, had executed a bond and mortgage of the land 
purchased ; that a suit had been instituted by the plain- 
tiff upon the bond, judgment obtained, and execution 
issued and levied upon the defendant’s equity of redemp- 
tion in the land; that at a sale under this execution, 
the sheriff gave notice, that he offered the land for sale 
subject to the plaintiff’s mortgage, and that the plaintiff 
became the purchaser, for the sum of three hundred and 
four dollars. Upon these facts, his honour was requested, 
on behalf of the defendant, to instruct the jury, that the 
judgment was fully paid and satisfied. This he declined 
doing, but informed them, that the facts proved, amounted 
to payment and satisfaction only pro tanto, viz. the 
amount of the plaintiff’s bid. The jury rendered a verdict 
for the plaintiff, for the balance due upon the judgment, 
and the defendant appealed. 


Devereux, for the defendant. 
Badger, contra. 


Rurrin, Chief Justice.—The defendant raises in this 
case the same questions, which he did, as plaintiff, in the 
suit which was formerly here. Coxe v. Camp, 2 Dev. Rep. 
502. As that case is thus brought to my notice, I avail 
myself of the occasion to correct an inaccuracy in the 
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printed report, which gives to what I said quite a different Dec. 1834, 


meaning from that really expressed. [am made to “ regret” 
that there was no contract between the parties, and that, 
for that reason, the action could not be sustained: where- 
as, my words were, “I agree” that ther2 is no contract— 
speaking in reference to the previous opinion of the Chief 
Justice on that point, and intending to concur init. I 
certainly did not mean to intimate, that the plaintiff had 
the legal right of the case, if he could get at it; for my 
opinion has always inclined against the construction of the 
statute, on which that action was founded. 

Since that case, and indeed long before, various ques- 
tions that may arise on the act of 812, (Rev. ch. 830), 
and among them this which has arisen, presented them- 
selves to the minds of most professional men. The mem- 
bers of the Court are no strangers to them; and after 
much consideration, concur unanimously in the opinion, 
that the facts stated in the record do not constitute a 
a defence at law, and, indeed, that the act of 1812, does 
not authorise such a sale of an equity of redemption, upon 
any construction that can be put upon it by a Court of 
law, or be admitted to be just by a Court of Equity. 

According to the words of the statute, the lands mort- 
gaged are not to be sold, but the equity of redemption in 
them. The argument is, that when the mortgagee sells 
for the very debt secured by the mortgage, that debt is 
necessarily extinguished ; because the price given must 
be so much over and above the mortgage debt, since the 
thing sold is the interest of the debtor in the land, over 
and above that debt. This argument assumes that such 
a sale is within the act, and, in its application to this 
case, that a Court of law can administer the act in its 
proper operation on the equitable rights of the parties. 
We deem both assumptions unauthorised. | 

The Court has been always perfectly aware of the serious 
evils and the heavy oppressions to the distressed, which 
such a construction would tend to produce, and indeed 
would infallibly produce; and there was consequently a 
natural reluctance to adopt it. But the general words of 
the statute certainly embrace all equities of redemption, 
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and there is a yet greater reluctance felt by all Judges, 
to admit restrictions upon such general terms, if no restric- 
tion be found in the statute itself. From this cause has 
arisen our whole difficulty. Upon full consideration, how- 
ever, it seems to us, that a limitation arises out of the act 
itself, and from the nature of the subject, as plainly as if it 
were expressed in so many words, excluding a sale by the 
mortgagee for the debt secured by the mortgage. 

The statute does not, in the second and third sections, 
operate, as in the first, to disturb the legal estate. In the 
case of a trust, the sale is of the land itself, as if the seisin: 
was in the cesiui que trust, and the seisin of the trustee is 
divested, and transferred to the purchaser. In the case of 
a mortgage, the land is not sold, but only the equity, as an 
equity. After the sale, the legal title is supposed to re- 
main as it was before, and the equity to subsist indepen- 
dently, as distinct from the freehold. The nature of the 
interest sold, is not changed by the sale, speaking of it as. 
a legal or equitable interest, as contradistinguished from 
each other. The only change in that respect, is simply 
to make an equity, as such, subject to legal process for the 
benefit of the owner’s creditors. But the rights of the 
mortgagor, mortgagee and purchaser, as against each 
other, in respect of the former or present ownership of the 
equity of redemption, are purely equitable, and consequent- 
ly their relief must be equitable. For these reasons, the 
statute is most properly to receive its interpretation from 
the Court of Equity ; which, upon its own principles, must 
determine in what cases there is an equitable interest sus- 
ceptible of sale, and what effect will be allowed there to a 
sale by execution between parties standing in the relation 
these do. Upon the known and clearest principles of 
equity, such a sale is forbidden; and the question is, whe- 
ther that Court must understand the legislature as abrogat- 
ing those principles by using general terms, when a 
particular purpose, comparatively consistent with those 
principles, was, obviously and alone, to be effected. 

Before proceeding to take that view of the subject, it 
may be proper to take the narrower one, to which a Court 
of law is competent. From the nature of an equity of re- 
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demption, although nothing at all in the eye of the common 
law, it is in equity the estate, and the value of it is mea- 
sured by the value of both the legal and equitable rights, 
deducting the debt secured by the mortgage. It is said, 
a Court of law must take notice of it, not only as a thing 
saleable, but also understand its nature, and measure its 
value; and, consequently, that the whole price obtained 
for it, by a sale under execution for the mortgage debt, 
belongs to the mortgagor. If the premises be correct, the 
whole proposition must be so; for the conclusion seems 
rationally to follow. But the necessity for such an infer- 
ence, and its absurdity when drawn, prove that there must 
be a fallacy in the premises. The proposition supposes 
the law to authorise, in this case, asale under a fiert facias, 
without satisfying, and without the possibility of satisfying, 
any part of the debt in execution, for the thing is sold, sub- 


ject still to the payment of the whole of that debt. The 


sum levied, is thus to be returned immediately to the per- 
son from whom it was levied; or, if necessarily applied to 
the execution, that person is to have an immediate legal 
right to demand the same'sum from the plaintiff or the pur- 
chaser. This is areductio ad absurdum, which refutes the 
argument. Such an idle and ridiculous futility would be 
altogether unworthy of the legislature. The nature of the 
writ of fiert fuctas, was well understood by the assembly. 
It is an essential attribute of it, that the money raised on 
it, is in satisfaction of the debt, and is either to be paid to 
the plaintiff, or brought into Court, as his money. Unless 
the money be applicable to the debt, the writ gives no 
authority to sell. On its face, it is to satisfy the plaintiff; 
and whenever that has been done, no further sale can be 
made. So in a case where a sale cannot have that effect, 
there cannot be a sale atall. If, therefore, from the begin- 
ning, the plaintiff was to have none of the money arising 
from this sale, from the beginning also there was no power 
to sell. 

If then, from the nature of an equity of redemption, the 
proceeds of the sale of it, cannot, or ought not to be applied, 
in the particular case, to the execution debt, the proper 
inference 1s, not that the statute alters the nature of the 
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such a case is wholly out of the act; not that the money 
raised, if properly raised, shall not go to the plaintiff, or 
that he, by the act of receiving it, becomes reciprocally 
indebted to his debtor in an equal sum; but that the inter- 
est sold, is not legally the subject of sale. 

If it were, a Court of law could not adjust the claims of 
the parties. This case states, indeed, that the judgment 
was for the mortgage debt. But how can that be ascer- 
tained at law? It is not stated as a fact agreed; though 
if it were agreed, it could not alter the jurisdiction. It is 
stated as a fact proved. Now, it is incapable of proof. 
In this particular instance, the mortgagor may know, that 
he is not entitled to any equitable deductions, and that the 
judgment debtis the real debt. But if the mortgagee had 
taken possession, and received the profits, no credit could 
be given for them; because in a Court of law, the land 
belongs to the mortgagee; and the judgment would be 
according to the bond. If, on the trial, the Court was 
incompetent to take those accounts; the sale under execu- 
tion does not render it less so. At law, no deductions can 
now be made, except for the money produced by the sale, 
without contradicting the record, and making it incongru- 
ous on its face. Besides, the mortgagee may have been at 
expense in getting into possession; or paid taxes ; or made 
other advances upon an agreement to tack; or have other 
judgments which can be tacked without agreement; of 
none of which can notice be taken at law. 

If, indeed, the effect of the statute were to deprive the 
defendant of relief in equity, those inquiries would neces- 
sarily be gone into at law; for there must be a remedy for 
every wrong. But a Court of Equity is the proper tribu- 
nal to determine, what effect a sale like this is to have, as 
well since the statute as before. In that Court, we think 
it clear, it must be held to have no effect, upon any con- 
struction which can be there put on the statute. 

The absurd anomaly, arising out of such a sale, from the 
necessity at law of applying the money to the execution 
for the mortgage debt, goes far to show that the legislature 
did not observe that the case came within their words. 
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That the sale should cause an immediate necessity for the 
parties to resort to a Court of Equity to correct an injus- 
tice by that very act of sale, and yet that such a sale 
should be intended, is not credible. 

But it is very clear to the Court that the situation of a 
mortgagee is not within the mischief intended to be reme- 
died. The object of the act is not to foreclose mortgages, 
and make them more effectual as securities to the mortga- 
gee, but to subject the equitable interest of the mortgagor 
to the satisfaction of those of his creditors who could not 
before get a security on the premises. Authorizing a sale 
of an equity of redemption, implies that the thing pledged 
is worth more than the debt; and the act of making such 
a pledge, and thereby withdrawing the thing from execu- 
tion, 1s regarded, in a degree, as a species of fraud on the 
general creditors, whose executions are thereby hindered. 
For such creditors the provision must, at least in the main, 
have been meant. Unless for cases of that sort, can it be 
supposed the act would have been passed at all? The 
mortgagee is not an object of that policy. He has, of his 
own provision, a distinct, specific, and adequate security. 
It is to be remembered, that he does not sell the land, but 
the right in equity toredeem. Why should he be allowed 
to extinguish that right, instead of proceeding on his secu- 
rity! How can he sell it, if less than the debt be bid? 
For in that case, if the money is to be applied to the exe- 
cution, the mortgagor gets nothing for the equity; and 
there can be no sale without a price. But if more is given 
it is still the price of the equity, and the mortgagor may 
look either to the creditor or the land to reimburse to him 
the whole of it; and necessarily that demand, and an 
account of the mortgage debt, is to form the subject of liti- 
gation in a Court of Chancery. Upon the idea that the 
sale is valid, the only relief to the mortgagor would be a 
decree for the money, the mortgage being foreclosed. But 
as has been already said, the statute looks toa different 
state of things. It supposes the equity of redemption to 
be assigned by the sale, and not extinguished. We do not 
say, that a mortgagee may not buy at a sale by another 
creditor. Indeed we take it for granted that he may; 
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Dec. 1834. although the effect is to unite the legal and equitable 
Came estates, and thereby merge the latter. That is a conse- 
Corr, quence of dealings within both the words and spirit of the 
statute, and whatever hardships may grow out of them, they 

must be borne, if there be no fraud or actual oppression. 

It may be also that the mortgagee may sell for any other 

debt except that secured by the mortgage; but that is 

not entirely clear. His knowledge of the encumbrance, 

and the ignorance of others, would afford a strong tempta- 

tion to sell oppressively, that he might buy the estate at a 

sacrifice; and the relation of the parties forbids the making 

an advantage, for the very reason, that it affords the oppor- 

tunity for making it. It is true the act extends to such a 

case; but it is a principle of equity to restrain or relieve 

the iniquitous use of the most undoubted legal right; and 

it is one of its first principles, in all cases of sales, to ascer- 

tain previously what is the actual interest to be sold, that 

the competition may be fair, and an adequate price had. 

Upon that ground, a sale under execution against one 

partner is enjoined, untilan account be taken, and his sepa- 

rate interest shown. Perhaps for this reason, the second 

section of the statute will be found to be practically impo- 

litic throughout, and that it would be better to apply in the 

first instance to a Court of Equity to redeem, or to sell the 

estate; and that, at any rate, it will be the duty of the 

Court to treat a purchase by the mortgagee at an under 

value as a further advance of money on the security of the 

estate. But upon those points, the present question does 

not call for an opinion; and it is not intended to express 

any. They are alluded to, only for the purpose of show- 

ing that, if two opinions can be entertained upon them, a 

most cogent argument arises against a construction, that a 

sale may be made at law for the mortgage debt. It would 

not only open the door for oppression, and invite to it, 

but such a sale is in every case against the contract of the 

As Courts parties, as understood in a Court of Equity. That Court 
se ees relieves even against agreements, between persons in a 
against — fiduciary relation, upon a principle of policy, to prevent 
agreements frauds, much more ought it to protect one person, in the 
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tage, contrary to the agreement. The contract here was, 
that the mortgagee might redeem. Will the Court allow 
the mortgagor to cut him off from that equity at short hand! 
Such a position cannot be tolerated, nor could the legisla- 
ture have intended it. The act did not mean to interfere 
with the stipulations of the parties, as they might aflect 
them, either at law or in equity. It designed to prevent 
a mischief to other persons, who were strangers to those 
stipulations. A sale for a debt uncertain in its amount, 
and upon whicha clear legal title is not passed to any bid- 
der, but the mortgagee himself, must be in every case a dis- 
advantageous sale; such an one as a mortgagee ought not 
to make. If he is not satisfied with his security, the mort- 
gagor’s person and other property are open to him. Let 
him resort to them; but against the estate on which he 
has taken a security, he ought not to act, but upon the 
footing of that security, and according to its terms in their 
established sense. 

Many cases might be stated as strong instances of the 
bad faith of such a course. There is an act passed in 1822, 
(Taylor’s Rev. ch. 1172,) which is a part of this system, 
and to be considered in connexion with the act of 1812. 
By it the legal right of redemption may be sold; that is to 
say, the right of paying the debt before a forfeiture. Sup- 
pose a debt due upon several bonds payable on different 
days, and the whole secured by a mortgage, in which the 
day of payment is that on which the last bond falls due. 
Is it possible that the creditor can foreclose by execution 
for the debt in the first bond, before the others become 
payable? It cannot be supposed, the debtor would have 
given a mortgage with a shorterday of payment; and yet 
the creditor would defeat him in the very point which 
formed the inducement to the deed. 

The confusion too, in which the Court would be involv- 
ed, would be inextricable. In the case just stated, suppose 
upon the judgment for a part of the mortgage debt, a sale 
ofa part of the mortgaged property. By what rule is the 
burden on the respective parts to be adjusted ? Upon what 
principle is the redemption of the one part to be refused, 
and the other decreed? Or, however large the property, 
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be sold for a trifling debt, and thus aggravate the hard- 
ships to the utmost extent ? 

But it may be said, third persons may purchase, and be 
deceived. Such a purchase, at a sale purporting to be of 
the land, and without notice of the mortgage, stands on its 
own distinct equity. Ata sale, under the statute, that is, 
of the equity of redemption, there can be no want of 
notice; and the purchaser must take care to inquire for 
the evidences of the debt. At all events, the injury could 
not be great; for the land would at least be a security for 
his purchase money. 

These reasons force the conviction on our minds, that a 
sale by the mortgagee, for the debt secured by mortgage, 
can derive no sanction from the statutes. The cases 
within its purview are those, in which the application of. 
the money raised upon the execution, to that debt, (as 1s 
necessarily the case at law) does not of itself alter the en- 
cumbrance, and thereby render the equity of redemption 
more valuable than it was, the instant before, at the sale. 
This cannot be avoided, unless by treating such a sale as 
substantially one of the land itself, which none can pretend 
the statute allows. We think, in fine, that the act is to 
be read, as if such sales by the mortgagee were expressly 
excepted. 

Consequently the defendant has paid nothing, much less 
the whole debt. The payment, which, at law, has been 
apparently made, will be treated properly, when he shall 
apply for redemption to that tribunal, which can strip the 
case of its formal legal vestments, and administer exact 
justice according to real rights, which can there be seen. 

It is gratifying to be confirmed in the conclusion arrived 
at upon general principles applied to the provisions of the 
statute, by an adjudged case in point, which has been 
since found. In Atkins v. Sawyer, 1 Pick. Rep. 351, the 
Supreme Court of Massachusetts held, upon a similar 
statute, that for the debt secured by mortgage, the mort- 
gagee could not sell the equity of redemption, although 
another creditor might, and also the mortgagee for another 


debt. Toa bill for redemption, the sale and statute were 
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pleaded, but the plea was overruled, and the mortgagor Dec. 1834. 


let in to redeem. 
Per Cursam. Judgment affirmed. 


a 
JOSEPH WILLIAMS v. WINSTON SOMERS. 


Where a person had been elected clerk of the Superior Court, under the act 
of 1832, c.2, and at the proper time, had tendered his bonds which had 
been accepted by the Court, and he inducted into office, while the former 
clerk was present in Court, cognizant of what was going on, and did not 
object thereto, but actually surrendered up the office and records to the new 
clerk in term time, and retired from the performance of the duties of the 
office for twelve months thereafter; It was held, that such conduct in the 
old clerk, amounted to a surrender of his office to the Court, and justified 
the reception and induction into office of the newly elected clerk. 


Av Surry, on the last Circuit, before his honour J udge 
Mart, the plaintiff filed an information, in the name of 
the Attorney General, in the nature of a quo warranto, 
founded upon the following affidavit: 


Superior Court of Law. 


September Term, 
1834. 


«State of North Carolina, 
Surry county. 


«The affidavit of Joseph Williams, who states that he 
was duly appointed clerk of the Superior Court of law for 
the county of Surry aforesaid, at the March Term of the 
said Court in the year 1807; that he properly qualified 
and gave bond and security for the discharge of his official 
duties as required by law, and that he has regularly given 
bond and security agreeably to the provisions of the vari- 
ous acts of assembly, from that time up to March Term, 
1834; that in 1832 the legislature of North Carolina 
passed a law changing the mode of electing the clerks of 
the several Superior and County Courts within this state, 
and vesting the same in the free white men entitled to vote 
for members of the House of Commons of the General 
Assembly ; that under that law an election was held in the 
county of Surry, on the second Thursday in August 1833, 
and he supposes the sheriff returned that one Winston 
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Wiuuams the said Superior thereafter, while the official bonds of this 


v. 
Somers. 


affiant were in full force and effect, the said Winston 
Somers appeared in Court, and usurped and took upon 
himself the discharge of the duties of the clerk of the 
Superior Court aforesaid, thereby ejecting this affiant from 
the said office, to his great oppression and damage, and in 
utter disregard of the established laws of the land. This 
afhant further states, that at the time the said Somers took 
possession of the books papers and records of the said office 
he (this affiant) stated to him (the said Somers) that he did 
not resign his office as clerk of the said Superior Court, 
and that if the act of 1832, chap. 2, was decided to be 
unconstitutional, he should contend for his office together 
with all the fees that had accrued in the mean time. 
Jo. Williams.” 


Sworn to before the Hon’ble 
James Martin, Judge. 


To this information Winston Somers filed the following 
pleas: “ Defendant by way of plea to the application of 
Joseph Williams to be reinstated in the office of clerk of 
the Superior Court of said county saith, that he did not 
usurp and take upon himself the discharge of the duties of 
said office contrary to law, nor in any wise eject the said 
Joseph from the same; that under the act of 1832, pre- 
scribing the method of electing the clerks of the Superior 
and County Courts in this state, the said Joseph Williams 
and defendant, became candidates for the office aforesaid, 
and so continued up to the election in August, 1833, when 
defendant obtained a majority of the votes duly given at 
the said election, and was declared elected by the proper 
authority; and during the canvass the said Joseph declar- 
ed, he would abide and be content with the decision of the 
people, and so expressed himself after the contest. That 
at September term of this Court next after the election 
aforesaid, defendant appeared in Court, tendered the 
bonds required by law to the presiding Judge, by whom 
they were accepted, and before whom they were proved, 
whereupon he took the necessary oaths of office, all which 
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though then present in Court; and further, that on Mon- 
day of September term aforesaid, aftcr defendant had 
tendered his bonds, the said Joseph called on defendant, 
took him into the clerk’s office in the Court-house, 
surrendered to him the books and papers appertaining to 
said office, and took a receipt from defendant for the same, 
in the following words and figures: ‘Surry County, Sep- 
tember the 2nd, 1833, 1 Winston Somers have received 
all the papers that are in the Superior Court office at this 
time from Joseph Williams late clerk-—W. Somers,’ the 
body of which receipt is in the proper hand-writing of 
the said Joseph; that defendant hath continued without 
molestation to hold said office, and with fidelity discharged 
the duties of the same from the time aforesaid up to this 
time; that he hath paid fees to the said Joseph, and the 
said Joseph hath recognised defendant as clerk of said 
Court, by signing a receipt to him in that character, and 
therefore, defendant pleads that the said Joseph hath sur- 
rendered, resigned and vacated said office, and he prays, 
&c. For further plea defendant slates, that the clerks 
of the several Courts in this state, are bound annually to 
execute and tender the several bonds by law required to 
the presiding Judge, and that the said’ Joseph hath not 
complied with the law in such case provided, whereby and 
by virtue of an act in such cases made, he hath forfeited 
said office, and defendant prays, &c.” 

To this “plea, the plaintiff demurred, which his honour 
pro forma, sustained, overruled the plea and adjudged that 
the defendant be removed from office and the plaintiff be 
reinstated, whereupon the defendant appealed. 


Devereux, for the defendant. 


Badger, contra. 


Rurrin, Chief Justice.—The attention of the Court was 
not called by the counsel to the form in which this pro- 
ceeding is brought forward; and thence it 1s supposed, 
that the object of the parties is to obtain a decision upon 
the merits of the controversy. The Court will therefore 
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adopted in this case, is either approved or disapproved 
here. 

By the general demurrer, the matters of fact set forth in 
the plea, are admitted to be true. In the opinion of the 
Court, those facts do amount fully to a vacating of the 
office of clerk by Mr. Williams. Reliance is not much 
placed on the transactions between that gentleman and 
Mr. Somers in private; for the old clerk could not by his 
own act merely, confer a right on another, to an office con- 
cerning the administration of the law. But as the office 
is of that character, and as the discharge of the duties by 
the officer himself, or through a deputy in term time, was 
indispensable to the despatch of business, the withdrawal 
of Mr. Williams from the discharge of those duties, and the 
withholding from the knowledge of the Court all claim to 
the office itself, fully warranted the Court to admit another 
person. The mere absence from Court at a particular 
time would not authorise a judgment of amotion; nor could 
another person be appointed and inducted fully into office, 
upon the score of his predecessor’s misdemeanor in office 
without such a judgment. But as this gentleman was 
personally present, and cognizant of what was going on, 
and that a new clerk was about being admitted, and his 
admission stated of record as an induction generally into 
the office, his silence is a tacit approbation of the act of the 
Court; and if that act be otherwise unwarranted, it is 
confirmed and rendered valid as against him, by and upon 
his own consent. The abandonment of the office 1s, at all 
events, conclusively to be inferred from those facts, in con- 
nexion with the subsequent failure to give or tender official 
bonds. ‘That failure might not prejudice a person removed 
by a decision of the Court against his will, and upon 
objection made; although by statute, the failure to renew 
his bonds is a forfeiture of office. That must mean a per- 
son who is de facto clerk; because from such only is a 
security useful, and one cannot be required to tender bonds 
as clerk to a Court, which denies that he is clerk, and 
therefore would not, and could not take his bond. But 
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If he had urged to the Court his right, as he says he re- 
served it in the surrender to the defendant, his situation 
would be entirely different; no matter what disposition 
the Court had made to his objection. A removal of him 
either by an express order, or by implication from the 
admission of another, would have been unlawful and 
wrongful; and he would be entitled to restoration. But 
after declining in open Court, and not at the instance of 
the Court, to act in the office; after seeing without objec- 
tion the Court confer on another the same office, which the 
interests of the public essentially required to be filled by 
some person; after delivering up the office and records in 
term time to the person thus appointed ; and after a non- 
user of the office for twelve months next succeeding ; it is 
too late now to say, that he did not yield it up to the pub- 
lic, there represented by the Court. The judgment of 
the Superior Court is therefore reversed, and judgment for 
the defendant on the plea and demurrer. 
Per Curiam. Judgment reversed. 


DEN ex dem. DARLING BELK et al. v. JOHN B. LOVE. 


Where the subject-matter ofa conveyance is completely identified by its name, 
by its localities, and by certain other marks of description, the addition of 
another particular which does not apply to it, nor to any thing else, will not 
avoid the conveyance, but will be rejected as having been inserted through 
misapprehension or inadvertence. 

Under the third article of the treaty of 1819, between the United States and 
the Cherokee Indians, the particular Indians, residing within the limits of 
North Carolina, to whom reservations in fee simple were made, hada right 
to alienate the tracts reserved as they thought proper, prior to, and independ- 
ent of, any act of the state legislature. 

The condition annexed to the reservations under this article does not require 
a perpetual residence on the tracts reserved, but only a notification of an 
intent to reside, which is a condition precedent, and when complied with, the 
estate becomes absolute. 

But if this were otherwise, an individual could not treat the estate as at an 
end, before the state shall enforce a forfeiture for the breach of the condition. 


Esrecrment for a tract of land in Haywood county, tried 
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Circuit. The plaintiff produced in evidence a deed from 
Yonah alias Big Bear to the ancestor of the lessors, dated 
Ist November, 1819, which was in fact, according to the 
testimony of the subscribing witness, executed and deliver- 
ed on the Ist day of November, 1820. They also proved 
that Yonah was a Cherokee Indian, mentioned in the 
treaty of the 27th of February, 1819, as entitled to a reser- 
vation; and produced a survey, plat and certificate of the 
land mentioned in the declaration, made in pursuance of 
the treaty in May, 1820. They also produced a deed from 
Yonah to the defendant, dated 8th of September, 1824, 
covering the same lands, and proved the defendant to be in 
possession tlicreof, and that in 1825-6, Yonah died without 
heirs. The deed under which the plaintiffs claimed, 
after reciting, “that a reservation in fee simple of six 
hundred and forty acres of land, was allotted and reserved 
to the said Yonah alias Big Bear, as a perpetual inheri- 
tance, including his improvements whereon he now lives 
and has resided for some time past; situate, lying and 
being on both sides of Tuckaseejah river, and including 
an old town called Tuckaleechy,” conveys “ the aforesaid 
reservation of six hundred and forty acres of land, situate 
as aforesaid, hereafter to be laid off, and ran and marked 
according to the provisions and stipulations of said treaty, 
with the appurtenances and hereditaments thereunto be- 
longing and appertaining, with all and singular the right, 
title, interest, property, claim and demand whatsoever of 
him, the said Yonah alias Big Bear, as well from his ori- 
ginal right of inheritance of perpetual occupancy, as one 
of the chiefs of his nation, as his right acquired from the 
United States by the reservation aforesaid.” The defend- 
ant objected that the description in the deed to the ances- 
tor of the plaintiff’s lessors was vague, uncertain and 
insufficient to pass the title of the land set forth in the 
declaration, and that this defect could not be supplied or 
explained, but his honour overruled the objection. He 
then objected that before the act of 1820, (Rev. ch. 1062) 
Yonah had no right to sell his reservation in fee simple, 
and that no title passed by the deed to the ancestor of the 
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a verdict being found for the plaintiff the defendant ap- 
pealed. 

Pearson, for the defendant. 

Badger, contra. 


Gaston, Judge.—The appellant in this case contends 
that the judgment below should be reversed, and a venire 
de novo awarded because of error in the Judge, in over- 
ruling certain legal objections taken on the trial to the title 
of the lessors of the plaintiff. These objections are, first, 
that the description in the deed of Yonah, or the Big Bear, 
to the ancestor of the lessors was vague, uncertain and 
insufficient to pass the land described in the declaration, 
and that this defect could not be supplied nor explained : 
2ndly, that at the time of the delivery of the said deed, 
Yonah had no right to sell in fee simple, and that no title 
passed thereby. To enable us to form a correct judgment 
upon these alleged errors, it is necessary to examine the 
stipulations of the treaty between the United States and 
the Cherokees affecting the land in question, the proceed- 
ings under that treaty on the part of Yonah and the officers 
of the United States, and the acts of our state legislature 
in relation to the subject-matter of the treaty. 

Previously to the 27th of February, 1819, the tract of 
land, which is the subject of the present controversy, with 
a large territory around it, was a part of the domain of 
North Carolina, subject however to the right of the Che- 
rokee Nation to occupy and enjoy it. On that day articles 
of convention were agreed upon between the secretary at 
war, acting on the part of the President of the United 
States, and certain chiefs and headmen of the nation; 
which articles of convention were submitted to the Senate 
of the United States, as a treaty, and on the 10th of March, 
1819, were, with the advice and consent of the Senate, 
accepted, ratified and confirmed by the President. By 
the first article of this treatv, the Cherokee Nation cedes 
to the United States all their lands, lying north and east 
of a certain line, which takes in this territory. By the 
second article, the United States agree to pay, according 
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1817, for all improvements on the land lying within the 
ceded country, which add real value to the land; and do 
agree also to allow a reservation of six hundred and forty 
acres to each head of any Indian family, residing within 
the ceded territory, (those who enrolled themselves for 
removal to the Arkansas excepted) who chose to become 
citizens of the United States in the manner stipulated in 
the treaty of July, 1817. 

By the third article, it is declared as follows, “ It is also 
understood and agreed by the contracting parties, that a 
reservation in fee sunple of 640 acres square (with the ex- 


ception of Major Walker’s, which is to be located as 


hereinafter directed), to include their improvements, and 
which are to be as near the centre thereof as possible, 
shall be made to each of the persons whose names are 
inscribed in the certified list annexed to this treaty, all of 
whom are believed to be persons of industry, and capable 
of managing their property with discretion, and have with 
few exceptions made considerable improvements on the 
tracts reserved. ‘The reservations are made on the condi- 
tion that those for whom they are intended shall notify in 
writing to the agent for the Cherokee Nation, within six 
months after the ratification of this treaty, that it is their 
intention to reside permanently on the land reserved.” 
Among the persons whose names are inscribed on the 
list annexed to the treaty, are “ Yonah or Big Bear,” and 
“Richard Walker,” and these are the only ones residing 
within the limits of this state. On the [6th of May, 1820, 
the commissioner and surveyor made out and issued to 
Yonah a proper certificate of survey of his reservation of 
640 acres, corresponding with the definite metes and 
boundaries of the tract set forth in the declaration. By 
a deed of bargain and sale, bearing date the Ist of Novem- 
ber, 1819, but delivered the lst November, 1820, Yonah 
conveyed, or pretended to convey in fee simple to the 
ancestor of the plaintiff’s lessors, “a reservation in fee 
simple of 640 acres of land, allotted and reserved to the 
said Yonah, by the treaty between the United States and 
the Cherokee Nation, as a perpetual inheritance, including 
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for some time past, situate, lying and being on both sides 
of Tuckaseejah river, and including an old town called 
Tuckaleechy ;—the aforesaid reservation of 640 acres of 
land situate as aforesaid, hereafter to be laid off, and run 
and marked according to the provisions and stipulations of 
said treaty, with the appurtenances and hereditaments 
thereunto belonging, and all and singular the right, title 
interest and property of him, the said Yonah, as well from 
his original right of inheritance of perpetual occupancy, 
as one of the chiefs of said nation, as his right acquired 
from the United States, by the reservation aforesaid.” On 
the 8th of September, 1824, Yonah, by deed of bargain 
and sale conveyed or pretended to convey to the defen- 
dant the tract of Jand, according to the metes, marks and 
boundaries as set forth in the certificate of survey, and in 
1825 or 1826 he died and left no heirs. At the first ses- 
sion of the legislature of North Carolina, after the treaty, 
held in the winter of 1819, an act was passed, providing 
for the survey and sale of the lands recently acquired by 
treaty from the Cherokee Nation. In this act nothing is 
said with respect to the reservations. In the winter of 
1820, an act was passed authorising the sale of so much 
of the lands lately acquired by treaty from the Cherokee 
Indians as have been surveyed, and remain unsold; and 
at the same session another act, whereby it was declared, 
“that it shall not be lawful for any white man to buy, 
rent, lease or cultivate any of the lands reserved to the 
Cherokee Indians by the late treaties in 1817 and 1819, 
nor to act as agent, attorney, or trustee, In buying, rent- 
ing, leasing or cultivating such lands, and any persons 
violating the provisions of this act, shall forfeit $500, to be 
recovered in any Court having cognizance of the same, 
the one half to any person suing for the same, and the 
other half to the state; provided, nevertheless, that this 
act shall not extend, or be construed so as to prevent 
Richard Walker and the Big Bear from managing the 
lands allotted to them, as they think proper.” In 182], 
the legislature passed an act, exempting from the restric- 
tions and penalties of the preceding act, persons who have 
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Indians, and who have bought out or may buy out the 
right of the Indians thereto; and also another act autho- 
rising further sales, and directing the commissioner for 
that purpose appointed, to ascertain and report to the 
treasurer the sections of Jand in dispute between Indians 
claiming under the treaties, and persons who have pur- 
chased from the state; ordering the treasurer thereupon 
to forbear from collecting the bonds of such purchasers, 
until the controversy shall be decided by the proper tri- 
bunal, and directing him further to refund the purchase 
money and interest to such persons as may be ejected by 
the Indians. In 1823, 24, 25, 26 and 27 acts were passed 
appointing commissioners to contract for the purchase by 
the state from the Indians of the tracts to which it may be 
believed they have a good title under the treaty, ratifying 
certain contracts of purchase made accordingly by the 
commissioners, giving relief to purchasers from the state 
when the tracts bought shall appear to have been materi- 
ally interfered with by Indian reservations, directing that 
no reservation secured by treaty to any Indian shall be 
surveyed or sold, and appointing a new commissioner to 
inquire into the rights of certain tracts claimed by indivi- 
duals of the Cherokee Nation, under the provisions of the 
treaties of 18177 and 1819, and authorising the commis- 
sioners to contract for the purchase of such of those tracts 
as he believes the said Indians have a good title to. 

In support of the first objection which was taken below 
to the plaintiff’s recovery, it has been argued here on the 
part of the appellant, that the deed from Yonah to Belk, 
cannot pass an estate in the /and described in the survey 
and declaration in ejectment, in the first place, because it 
does not purport to convey that estate such as it was after 
it had become definite and complete by the survey, but 
only his right to a reservation of six hundred and forty 
acres under the treaty, before that right had become an 
estate in a particular and defined tract; and secondly, 
because the land described in that deed does not appear, 
and could not by the Court be declared to be, the same 
with that set forth in the survey and the declaration of 
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this objection cannot be sustained. 

It is admitted on all hands that a deed, if it operates at 
all, must operate upon the subject-matter of it, such as it 
is at the time of delivery. When this deed was delivered, 
Yonah, for the purposes of this argument, must be assumed 
to have been the owner in fee simple of the particular tract 
of 640 acres described in the survey. The title to this 
tract he derived primarily from the reservation or grant 
in his favour contained in the treaty of 1819, and com- 
pleted by the survey made in pursuance of the treaty. 
Before the survey he was proprietor of 640 acres to be 
laid off in a square form, so as to include his improve- 
ments in the centre. After the survey he was the pro- 
prietor of six hundred and forty acres actually laid off 
in a square, and marked and including his improvements 
in the centre. The general gift or reservation then became 
a particular gift or reservation. It was still the same 
reservation, but the same reservation more exactly defined. 
There existed no reservation nor right to reservation dis- 


tinct from the reservation thus reduced to certainty. This — 


reservation, with all the right, interest and property of 
Yonah therein, which must mean all his right, interest 
and property at the execution of the deed, he bargained 
and sold by that deed. But it is urged, that in describing 
the reservation, the deed adds, “ the aforesaid reservation 
of 640 acres situate as aforesaid, is hereafter to be laid off, 
and run and marked according to the provisions of the 
treaty,” which additional description is utterly inapplica- 
ble to the tract actually laid off and run and marked 
according to the provisions of the treaty. And it is in- 
sisted, that although there may be no such reservation as 
that mentioned in the deed, and the consequence of the 
construction contended for is to deprive the deed 
of all operation, this consideration will not cause 
a thing to pass by the deed, which that deed did not pro- 
fess nor purport to pass. As this argument is the founda- 
tion also of the second branch of the objection, viz. that 
the land declared to be conveyed by the deed is not the 
same which is described in the survey and declaration, it 
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of the objection. In answer to it the plaintiff ’s counsel has 
submitted whether the deed may not be viewed in its 
description of the thing conveyed as referring to its cha- 
racter and condition at the time of the actual date of the 
instrument, although it operates to pass it, such as it is, 
at the execution of the instrument. As the whole purpose 
of describing the subject-matter of a conveyance is to 
designate and make it known, we have no doubt but that 
it may be identified by its past character or condition. 
But we do not discover any reference in the description 
contained in this deed to the character of its subject-mat- 
ter at any antecedent day. The grantor speaks in the 
descriptive as well as in the bargaining part of the con- 
veyance, in words of the present time. He sells what he 
has, in that which he describes as it is. Another answer, 
however, has been given, which we deem entirely satisfac- 
tory. The subject-matter of the bargain is so completely 
identified by its name, by its localities, and by certain 
other marks of description, that the addition of another 
particular which does not apply to it nor to any thing 
else, creates no confusion, and must be rejected as having 
been inserted through misapprehension or inadvertence. 
Veritas nominis tollit errorem demonstrations. The subject- 
matter of the grant is Yonah’s reservation in fee simple of 
six hundred and forty acres of land allotted and reserved 
under the treaty of I819, including his improvements, 
whereon he now lives, and has resided for some time past, 
situate on both sides of Tuckaseejah river, and including 
an old town called Tuckaleechy. The document is exhi- 
bited of Yonah’s title. It is for six hundred and forty 
acres of land allotted under that treaty; it includes the 
improvements whereon he had lived before the date of the 
deed, and whereon he then lives. It is on both sides of | 
Tuckaseejah river, and includes the old town called Tuck- 
aleechy. One of two conclusions is inevitable. Either 
the land described in this official document of title is the 
same with that bargained and sold in the deed, although 
the deed through mistake, and in a particular by no means 
essential to the designation of the thing granted, states it, 
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off and marked, or that the deed itself, notwithstand- 
ing all its solemnities, passes nothing, and was intended 
by the parties to pass nothing. We believe that the law 
does not hesitate in its choice between these alternatives, 
that it will reject the mistaken words of addition contrary 
to the real fact, and that the same rule of construction 
must obtain here as was sanctioned by the Court in Red- 
dick v. Leggett, 3 Murph. 543, and Proctor v. Pool, 4 
Dev. Rep. 370. 

In the discussion of the second objection made to the 
plaintiff’s recovery, many questions were extensively 
argued by the counsel which the Court deems it unneces- 
sary to determine. Whatever may have been the nature 
of the Indian title before the treaty, or whatever may be 
the legitimating extent of the treaty-making power, it can- 
not be doubted but that the general government with the 
sanction of the state might grant portions of the ceded 
territory in fee simple to individual Indians. We hold it 
clear, that in the present case this grant was made, and 


that the state sanctioned the grant. It will be seen that. 


by the second section of the treaty of 1819, the United 
States agree to allow a reservation of six hundred and 
forty acres to each head of an Indian family residing with- 
in the ceded territory (those enrolled for the Arkansas 
excepted) who may choose to become citizens of the United 
States, in the manner stipulated in the treaty of 1817. It 
may be that those words of reference characterise not only 
the method by which these heads of Indian families are to 
become citizens of the United States, but the nature of ihe 
estate which they are to take in the reservations. If so, 
it is admitted that it would be a perplexing matter to define 
this estate. By the 8th article of the treaty referred to, 
it is declared that in the reservations thereby given, the 
donees or reservees shall “ have a life estate, with a rever- 
sion in fee simple to their children, reserving to the widow 
her dower,” with a proviso “that if any of the heads of 
families, for whom reservations may be made should remove 
therefrom, then the right to revert to the United States.” 
But the third article of the treaty of 1819, which makes or 
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certified list is perfectly explicit as to the estate which 
they are to take in these reservations. It is to be “in fee 
simple,” that is, to them, their heirs and assigns forever, 
and the reservations are made to those in fee simple be- 
cause they “ are believed to be persons of industry, and 
capable of managing their property with discretion, and 
have with few exceptions, made considerable improvements 
thereon.” 

If the cession from the Indians within the chartered 
limits of this state, or any of the terms of that cession, 
needed the sanction of this state, we hold it to be indisput- 
able that such sanction was given. From the promul- 
gation of the treaty of 1819, which was the only one 
directly applying to lands within the limits of North 
Carolina, down to this day, we have enactments upon 
enactments of our legislature acknowledging the treaty, 
claiming the lands as ceded thereby, and making regula- 
tions in conformity to the stipulations of it. If the state 


could have been guilty of the perfidy to claim the benefit 


of the cession, and at the same time withhold from the 
Indians any part of the consideration of that cession, it is 
perfectly certain that she did not commit, nor meditate 
such a baseness. The review which has been taken of the 
various legislative acts on this subject, show a full and 
unequivocal acquiescence on her part in the treaty and its 
terms. The act of 1820, prohibiting white men from 
buying reservations, is a striking illustration of the spirit 
which actuated her throughout. It was manifestly in- 
tended to protect those donees or reservees who, as heads 
of families, had obtained reservations under the second 
article ; the character of whose estate therein, it seems so 
difficult to define, while it expressly excepts the only 
reservations made in North Carolina, made by the third 
article, those to Richard Walker and the Big Bear. It is 
cbservable too, that in expressing this exception, there is 
a coincidence of phrase with the language employed in that 
article “managing their lands,” so remarkable that it 
scarcely could have been accidental. The deed to Belk 
was executed before the act of 1820 was passed; but 
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the act. It was incidental to the nature of his estate as a 
fee simple. 

Some criticisms were made, in the course of the argu- 
ment, upon the import of the word “ reservation.” Trea- 
ties use indiscriminately as applicable to reservations the 
verbs “ give,” “ make,” “ allot” and “ allow.” Sometimes 
the form of expression is, reservations shall be given; at 
other times, shall be made and allotted; and at other times, 
allowed. It is demonstrable that the word reservation is 
used, not in a technical, but in a popular sense, meaning 
a part taken out of the whole, and applied differently from 
the residue. 

It has been also urged that the reservations made are 
accompanied by a condition of perpetual residence. We 
think not. A declaration of intent to reside permanently 
on the tract is made a condition precedent to the allotment 
of such tract; but that condition once performed, and the 
allotment made, the estate is in law absolute. If this be 
so, then it is said the United States or the state might be 
defrauded by a false declaration; to which it may be 
answered, that it was believed, full reliance might be 
placed in the sincerity of the declaration; and that no 
material injury would result even should this expectation 
prove ill-founded. But if a condition of perpetual resi- 
dence were annexed to the grant of the estate, it is not for 
any individual to treat that estate as at an end, until the 
state shall have enforced a forfeiture for breach of the 
condition. 

On the whole the Court sees no error in the judgment 
below, and directs it to be affirmed. 

Per Curiam. Judgment affirmed. 
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IN THE SUPREME COURT 


DEN ex dem. JOHN B. HARRY vy. ARTHUR GRAHAM, etal. 


Where a call ina grant was, “ running N. 45° W. 220 poles to a black oak near 
his (the grantee’s) own line,” and the black oak could not be found, nor its 
locality proved, it was held, that the word near, would not carry the line 30 
poles further, to reach another tract of the grantee’s, but that it must be 
stopped at the end of the distance mentioned in the grant. 

A posterior line ofa grant will never be reversed for the purpose of showing 
the termination of a prior one, unless the description of the posterior be 
more specific than that of the prior, and unless from the posterior, a mistake 
in the prior can be clearly shown. 

An allegation of fraud against a purchaser at execution sale, willnot be heard 
from a stranger to the execution. 

The case stated for the Supreme Court by the Court below, will always be 
presumed to be correct in point of fact, unless from an exaniination of the 
whole record, a mistake clearly appears. 


Esecrment, tried before his honour Judge Marrin, at 
Lincoln on the last Circuit. 

The principal question in the cause was one of boundary, 
arising upon a grant to John Graham, the ancestor of the 
defendants. It described the land as a tract of three hun- 
dred acres “adjoining the lands of A. Collins, L. Beard, 
and of Graham himself, and beginning at a post oak, 
Beard’s corner, and running thence with his line S. 45° 
West, two hundred and twenty poles, to a chestnut and 
red oak, Beard’s corner; thence N. 45° West, two hun- 
dred and twenty poles to a black oak near his own line, 
thence N. 45° East, two hundred and twenty poles, toa 
post oak, his own and Beard’s corner; and thence 8. 45° 
East, two hundred and twenty, to the beginning.” The 
dispute was where the second line of this grant should 
terminate. No corner was found at the end of the dis- 
tance mentioned in the grant, nor did it reach any other 
tract belonging to Graham, but by extending it thirty 
poles further it intersected with a line of an older patent of 
his. In running from the termination of the second line, 
if it should be stopped at the end of two hundred and 
twenty poles, it was discovered that the course mentioned 
in the grant would not lead to Beard and Graham’s corner, 
which was established as the termination of the third line. 
For the defendants it was contended, that the second line 
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at least so as to intersect with the third line reversed. But 
his honour held that the word “ near” was too vague and 
uncertain to carry the second line to the line of Graham’s 
other tract, and that the distance mentioned in the grant 
must be adhered to. 

Another question, which arose on the trial, was that at 
an execution sale under which the lessor of the plaintiff 
claimed, he prevented competition by representing that he 
would suffer the son of Collins, whose lands were sold, 
to redeem; and it was urged that his purchase was thereby 
rendered fraudulent. His honour charged, that if competi- 
tion was prevented in the manner represented, the defen- 
dant could not avail himself of it; that as to him the deed 
was good. 

The jury found for the plaintiff, and the defendant ap- 
pealed. 

Another objection was urged in the Supreme Court 
against the plaintiff’s recovery,—that the lands mentioned 
in the sheriff’s deed are not the same as those levied on. 
Upon this point, the case made up for this Court stated, 
“for one of the tracts of four hundred acres, a grant to 
Collins was shown, bearing date in 1797. This four hun- 
dred acre grant, was within the boundary set forth in the 
sheriff’s deed, answered to the calls of the levy, and in- 
cluded ,the field in dispute of which defendant was in pos- 
session.” 

Pearson, for the defendant. 

Tredell, for the plaintiff. 


Rorrin, Chief Justice.—The question of boundary arises 
upon the patent to John Graham, dated the 24th Novem- 
ber, 1813. The dispute is, how far the second line, which 
runs from the chestnut and red oak, shall go. The Court 
held that it stopped at the end of the distance; while for 
the defendant it is contended, that it shall be extended 
thirty poles further, so as to make it reach the line of ano- 
ther tract of the patentee; or, at all events, until it inter- 
sects with the next line reversed, from the post oak called 
for as the corner of Beard and the patentee, that corner 
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being identified. This Court concurs in the construction 
of his honour. 

There is but one principle applicable to questions of 
this sort. If there be but one descriptioa in the deed, that 
is to be strictly adhered to. If there be more than one, 
and they turn out, upon evidence, not to agree, that is to 
be adopted which is most certain. Course and distance 
from a given point, is a certain description in itself; and 
therefore is never departed from unless there be something 
else which proves that the course and distance stated in 
the deed, was thus stated by mistake. It has been held, 
that a tree called for, and found not corresponding to the 
course and distance, establishes the mistake, and is itself 
the terminus. So of the line of another tract of land. 
But if the tree be not found, nor its former situation identi- 
fied, it is the same, as if the call for it, had been omitted ; 


for there is then no guide but the course and distance. 


Such is the case here ; no tree being found, nor its locality 
proved, otherwise than it is shown by the deed to have 


stood at the end of a line ofacertain length. The descrip- 


tion is therefore the same, as if the call had been for a 
stake, or an imaginary point, at the end of the distance; 
unless the reference to the natentee’s other line controls 
it. 

The call is not for that line, or for a tree in if, but to 
one near it. The argument is, that, as it cannot be told 
how near, we must go to it. The argument would be 
strong, if the call had been simply for a black oak near the 
line, as in the case supposed by the counsel, of a descrip- 


tion beginning at a stake or tree, not found, near the mid- 


dle of a field. There would be no point but the middle of 
a field to govern; and rather than the deed should be void 
for uncertainty, that would be adopted. But if the words 
of the deed were “ beginning at a stake near the middle of 
the field, and standing one hundred poles east from a cer- 
tain tree,’”’ it would be different; because the former un- 
certainty, as to the point in the field, which is the begin- 
ning, is removed by the mathematical certainty to be 
attained by mensuration from the other point given. That 
is precisely the case before us. The call is not merely for 
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a black oak near the other lines, but that black oak is Dec. 1834. 
represented as standing N. 45° West, two hundred and aay 
twenty poles from a chestnut and red oak, which are found ; 
which removes the uncertainty, which, without any dis- 
tance given, we should feel upon the point, how near the 
line of the other tract is to be approached. 

So with reversing the lines. The party cannot have 
recourse to that method of ascertaining a previous line in 
the order of the description, unless, by reversing, he gives 
a more certain means of identifying the prior line, than the 
deed gives in its description of that line itself. The natu- 
ral order of survey, 1s that, which the deed shows the par- 
ties to the deed adopted to identify to their own satisfac- 
tion, the land, intended to be conveyed by the one to the 
other. It may be considered as their directions, how the 
identity shall be established by survey, at any future time, 
and it supposes certain points, as the beginning, to be 
established. If, therefore, the description of a particular 
line be complete in itself, the Court cannot vary from that 
description, because it will not correspond with the descrip- 
tion of a posterior line, unless the description of the latter’ 
be more specific than the former, and unless from the lat- 
ter, a mistake in the former can be clearly inferred. aA 
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example: if this deed had said that the line from the cor- 
ner chestnut and red oak, ran to a black oak near the paten- ‘ 
tee’s other line, and gave neither course nor distance, or 
only one, “and thence N. 45° East, two hundred and 
twenty poles, to a post oak, his own and Beard’s corner,” 
the line might be reversed from the post oak, to ascertain 
the corner of that, and the next preceding line, because 
that affords the only evidence (the black oak not being 
found, or its locality otherwise identified,) of the point at 
which the one line terminated, and the other began. So 
if even upon such calls as the present deed contains, 
a line of marked trees were found, by tracing the line back 
from the post oak, corresponding with the survey for the 
three hundred acre patent, that might carry the other 
line to the point of intersection, because it would prove 
an actual survey, and be the evidence of permanent natu- 
ral objects to show where the black oak once actually 
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and control the distance mentioned in the deed. But there 
is no such evidence in this case; and in the absence of it, 
there is nothing more to show that the mistake was made 
in the description of the second line, than that it exists in 
that of the third line. A mistake was certainly made in 
the one or the other; in which is the question. The one 
line has a certain beginning, and the other has a certain 
ending, and they meet at the same point, and that point of 
meeting isuncertain. It cannot be rendered more certain 
by running to it, from either of the given points; and 
therefore we are not at liberty to resort to the description 
of the latter line, to control that of the prior line, but must 
lay down the prior one from its own description. Because 


‘it is prior, it controls the next line; since that begins, 


where the other ended. 

An effort was made to show from the deeds, of which 
copies form part of the case, that the land sold and con- 
veyed by the sheriff to the lessor of the plaintiff, are not 
the same that he levied on. If that were true, the sale 
would be void as far as depended on the writs of venditiont 
exponas ; and it would be proper to consider the answer 
to the objection founded on the writs of fi. fa. But we 
have not examined it; because the case stated in the ex- 
ception affirms, that the sheriff’s deed answers to the calls 
of the levies, and includes the field in the defendant’s pos- 
session. Now although the deed and levies are stated in 
the record to form part of the case, and therefore if they 


_ showed that the statement of the fact in the exception was 


founded on mistake, this Court might decide according to 
the truth, as collected from the whole case; yet it must be 
presumed that the case stated is correct in point of fact, 
and it is impossible without the aid of further evidence 
and surveys, for the Court here to ascertain whether it be 


or be not correct. 


No observation upon the point of fraud in the bidding 
can be necessary, in addition to that of his honour. If 
there was a fraud, it was on Collins, and does not concern 
the defendant, from whom no evidence of it ought to have | 
been heard. | 

Per Curiam. Judgment affirmed. 
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Acts of the legislature are presumed to be constitutional; and where in the 
Court below the validity of an act was drawn in question, and the judg. 
ment was in support of it, and the case stated no facts from which the 
contrary could be inferred, the judgment must be affirmed. 


Tue case, made for the Supreme Court by his honour 
Judge Srraneag, at Tyrrell, on the last Circuit, stated that 
‘this was a penal action for the violation of an act passed 
at the last session of the legislature, (viz. 1833,) ch. 133, 
entitled ‘ An act regulating lay days on Frying Pan in Tyr- 
rell county.’ The facts were clearly proven, and the 
defendant relied entirely upon the ground that the act of 
assembly was unconstitutional and void; but the Court 
being of a different opinion, and verdict and judgment being 
rendered for the plaintiff,” the defendant appealed. 

No counsel appeared for either party. 


Danret, Judge.—It is stated in the case, that the facts 
were clearly proven; but the defendant contended, that 
the act of assembly which gave the penalty, was uncon- 
stitutional. But what facts were clearly proven, the case 
does not disclose. We suppose, the facts were proven, 
that the defendant worked his seine at the time and place 
mentioned in the warrant, and that it was done after the 
sun rose on the 17th day of April, 1834. But whether 
the waters called the Frying Pan, compose an arm of the 
sea, or constitute a navigable river, or a river or creek not 
navigable ; whether the land covered by the water 1s sub- 
ject to entry, by our entry laws, or whether the defendant 
had any title whatever, either to the lands or “liberty” 
of fishing in the waters mentioned, we are unable to learn 
from the case sent to this Court. We are not to presume 
that the legislature would pass an unconstitutional act, and 
not discovering any thing in the case to induce us to 
declare the act unconstitutional, we are bound to affirm 
the judgment. 

Per Curiam. Judgment affirmed. 
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SAMUEL S. DOWNEY »v. SMITH MURPHEY, et al. 


A. will written for a testator in extremis, by one standing in a confidential 
relation to him, and who takes a benefit under it, is not invalid, by a con- 
clusion of law, unless read over to the testator, or its contents otherwise 
proved to have been known to him. But these facts must be left to the 
jury, and from them fraud may be inferred, unless repelled by proof of 
bona fides. 


Tuts was an issue of Devisavir vEL Non as to a script 
produced by the plaintiff as the will of John G. Smith. 

On the trial before Norwoop, Judge, at Granville, on 
the last Spring Circuit, the plaintiff having made out a 
prima facie case, by proof of the formal execution of 
the supposed will, for the defendants, the caveators, it 
was objected, that the deceased, at its execution, was 
not of perfect memory, and if he had been, that he was 
at its execution weak in body and mind, and in extremis, 
and that the execution by the supposed testator was, 
under these circumstances, procured by the fraudulent 
practices of the plaintiff, who was the executor, and 
took a large beneficial interest under the supposed will. 

Upon the issue much testimony was offered by both 
parties. It was alleged by the defendants, ‘that the 
supposed will never had been read over to or by the 
testator; to establish the contrary, the plaintiff, among 
other things, endeavoured to prove, that an interlineation 
near the end of the paper, was in the hand-writing of 
the deceased. The deceased, when in health, was a 
man of a clear head, an acute intellect, and of decided 
business habits; but at the time of the execution of the 
will was labouring under a lingering disease, which had 
prostrated his physical powers, and had affected his 
understanding, as was contended by the defendants. 

It was admitted that the will was in the hand-writing 
of the plaintiff, who was a favourite nephew and confi- 
dential agent of the deceased; but it was contended that 
it was written from instructions given by the deceased. 
To establish the fraudulent practices of the plaintiff, the 
counsel for the defendants read a part of the deposition 
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sation between him, Dawes, and James Downey, the 
father of the plaintiff. The counsel of the plaintiff then 
observed, that the other side might read the account 
given by the witness of that conversation; but the 
counsel of the defendants declining to accept this per- 
mission, his honour was moved to direct that the whole 
deposition should be read; but the presiding Judge 
refused to give this direction, observing, that the party 
offering a deposition was bound to read every thing in 
it relevant to the cause; but if the witness added matter 
which was illegal and irrelevant, the party offering it 
was not bound to read the objectionable parts, and if 
disposed to do so, would be prevented by the Court. 

To impeach Dawes, the plaintiff offered the deposition 
of one Terry, who, upon his examination in chief, deposed, 
that he would not believe Dawes upon his oath; that he 
did not believe him, Dawes, to be an honest man, and 
that he had known him to steal. Upon his cross-exami- 
nation, the witness stated, that he did not know the gen- 
eral opinion concerning Dawes’s character in the neigh- 
bourhood ; that he only stated his own, and that he never 
had any conversation respecting his, Dawes’s, charac- 
ter, with the neighbours. The reading of the examina- 
tion in chief being objected to, his honour refused to let 
it go to the jury. 

The counsel for the plaintiff then proposed to read 
that part of Dawes’s deposition in which he related 
the conversation with James Downey, avowing his inten- 
tion to call the latter to contradict him, but his honour 
refused to suffer this to be done. 

His honour, in his charge to the jury, informed them, 
that in order to the validity of a will, the testator must 
have a sound and disposing mind and memory; but that 
though his mind might be weakened or impaired from 
age and bodily infirmity, still if he retained intellect 
enough to make a rational disposition of his estate, it was 
sufficient: that as with a deed, so with a will, in general, 
if executed by the party, it was sufficient, though not 
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him—the act of execution recognising and adopting the 
instrument. But that there might be circumstances 
which would require a different rule; that a will being 
written by a legatee, was looked upon as a suspicious 
circumstance, the suspicion being greater or less according 
as the interest was greater or smaller; and that where a 
will was written by one taking a large and beneficial inter- 
est under it, for a testator, in his last illness, and under 
great weakness from disease, and the writer was a confi- 
dential agent and adviser of the testator, it was necessary, 
in support of the will, to produce some evidence to show 
a knowledge by the testator of its contents, as that it was 
read to him or by him; or if not so read, proof that it was 
written from instructions by the. testator, and according to 
them, would be sufficient, as showing that he knew the 
contents; that for this purpose the testimony as to the 
interlineation being in the hand-writing of the deceased 
was submitted to them, and if in his hand-writing, it 
would be important evidence ; the evidence and the infer- 
ence to be drawn from it, was for them. 

_ A verdict was returned for the caveators, and the plain- 
tiff appealed. | 


dredeli and Devereux, for the will. 
Nash and Badger, contra. 


Rurrin, Chief Justice.—The opinion given in the Supe- 
rior Court, upon the question of evidence arising on the 
deposition of Terry, conforms to the rules laid down in this 
Court, in The State v. Boswell, 2 Dev. 209 ; and those rules, 
we think, are based on sound principles, and correctly 
drawn from the most approved writers on the law of evi- 
dence. The witness Says, that he knew Dawes, to whose 
discredit he is examined, for several years; that he did 
not consider him an honest man; that he had known him 
to steal, and that he would not believe him upon oath. 
The opinion of the witness is obviously founded upon par- 
ticular facts within his own knowledge; and cannot he 
more admissible than direct evidence of the particular facts 
themselves, on which that opinion is founded. Evidence 
to such particulars is incompetent, both because it would 
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be a surprise on the witness, and render trials so compli- 
cated, that they could never be terminated. Barton v. 
Morphes, 2 Dev. 520. The opinion of a discrediting wit- 
ness is competent, when professing to be founded on gene- 
ral belief, that the witness to be discredited is dishonest, 
or of bad moral character. This is going far enough, and 
seems not to be warranted by principle, if we are to re- 
gard the opinion of the discreditory witness, as standing 
upon its own force alone; but that is not the ground of 
receiving it. The opinion of the individual 1s heard, not 
as of itself establishing the want of credit of the impeach- 
ed witness, but as the best means in the power of the wit- 
ness under examination of communicating to the jury the 
extent of the general belief to the disadvantage of the other 
witness. ‘The opinion of one person, that another is a dis- 
honest man, and therefore that his testimony is not credi- 
ble, is not evidence of character, but of facts; and is the 
weakest evidence of facts. The only opinion worthy of 
consideration, is, that from general reputation, the witness 
is unworthy of belief. That opinion no person can give, 
who makes the preliminary statement, that he does not 
know what other persons think of the witness, but that he 
speaks from his own knowledge.. He must not only know 
what other persons think of the impeached witness, but 
he must profess to know what other persons, generally, 
think, before he is competent to state his character, or his 
inferences from that character. The character which goes 
to the credit of a witness, is that imputed to him by gene- 
ral reputation, and that only. 

The Court is further of opinion, with his honour, that 
the plaintiff had no right to read that part of the deposition 
of Dawes, which speaks of the declarations of James Dow- 
ney. ‘Those declarations were irrelevant to the issue; for 
what James Downey said, that S. 8. Downey had said, 
could not establish the declarations of the latter, nor any 
fact inferable therefrom. The party who took the depo- 
sition, could not have read that part of it, if objected to on 
the other side. Nor is the Court bound to hear it, if not 
objected toon either side, because it is irrelevant, and 
burdens the trial, to the delay of business. The party 
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cannot be bound to read, what the Court is not bound to 
hear, and will not hear. Consent of beth parties, or the 
act of either, cannot render irrelevant evidence competent. 
The evidence in question, was not barely to a collateral 
fact, but was, in every stage of the case, altogether irrele- 
vant to the subject of inquiry. There are many collate- 
ral facts that are not irrelevant; such as the disposition of 
the witness, or his relation to the parties; his declarations 
about the controversy at other times; which may have a 
material bearing upon his credit. As to such points, it is 
a disputed question, whether the answers of the witness to 
interrogatories in the course of his cross-examination, are 
conclusive, upon which no opinion is now necessary. If 
the party calling the witness, examine him without objec- 
tion to such points, undoubtedly the other side may con- 
tradict him. The counsel for the plaintiff has endeavoured 
to put this case upon that footing. We think the argument 
is defective, both because the matter to which the witness 
deposes, is not simply collateral, but is immaterial, and 
therefore incompetent; and because the party, who took 
the deposition did not examine to those points. Deposi- 
tions are taken in this state, without an exhibition of inter- 
rogatories in Court, or to the opposite party, and without 
their being settled by any officer prior to the examination. 
They are also, often taken in the absence of the party, and 
without any interrogatory, except that implied in the oath, 
Such was the case here. We think the voluntary state- 
ment of the witness, under such circumstances, of irrele- 
vant and incompetent matter, cannot be regarded as a 
statement drawn out by the party. No doubt he is still 
the witness of the party, who can neither discredit him, 
nor suppress his deposition. But he is not obliged to read 
it, as being made evidence in all its parts, simply because — 
the witness was examined at his instance. He cannot 
discredit his own witness; but the other side cannot call 
on him to farnish them the means of discrediting the wit- 
ness. When taken, the deposition is evidence for either 
side, so far as its contents are in themselves competent, 
and no further. | 

Having considered these points, that which arises upon 
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much importance, both in its bearing upon the interests 
of these parties, and as a general question of law. His 
honour first stated to the jury, as we conceive, correctly, 
that to the validity of a will a disposing capacity was 
necessary, and a knowledge of the contents of the instru- 
ment; and that in point of Jaw, such a knowledge was 
presumed from the fact of execution, if the capacity was 
satisfactorily established. But he further stated, there 
were cases which required a different rule; and, applying 
the exception to the case before him, he proceeded to lay 
down these principles to the jury: That a will being 
written by a legatee was in law a suspicious circumstance ; 
the suspicion being greater or less in proportion to the in- 
terest: that when a will was written, by one taking a 
large and beneficial interest, for a testator in his last illness, 
and great weakness from disease, and the writer was a 
confidential agent and adviser of the supposed testator, 
it was necessary in support of the will, to produce some 
evidence to show a knowledge by the testator of the con- 
tents of the will, as that it was read to him, or by him, or, 
if not so read, that it was written from instructions and 
according to them, which would be sufficient. 

The instructions assume that in point of law, the validity 
of the will, depends upon such proof; and that in such 
a case, the inquiry is not one of fact, whether the maker 
of the instrument actually knew, or was actually ignorant 
of the contents of the paper; but is an inference of law, 
either that he did not know them, or that it does not appear, 
and it ought to appear,-by plain proof, that he did know 
them. The correctness of the instructions depends there- 
fore upon the inquiry, whether by the laws of this state, 
these are inferences of fact to be drawn by the jury, or are 
to be stated by the Court as fixed legal principles. 

In support of the opinion of the Court, many cases have 
been read from the Ecclesiastical Courts of England; in 
which the rules laid down to the jury, are stated as rules 
or principles, which govern those Courts. But those cases 
and the terms in which the Judges deliver themselves, are 
far from satisfying us, that the nature of the inquiry makes 
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it, in a Court of Common Law, the province of the Judge 
and not the jury to determine it. The Court of Probate 
in England, decides every question both of law and fact, 
which the case presents; the capacity of the testator, in 
all its various gradations as perfect, doubtful and defective. 
Where of the last kind, the instrument is necessarily in- 
operative under all circumstances. But where a testable 
capacity is found, the degree of proof that the instrument 
was freely executed, and that its provisions were really 
assented to by the maker, must necessarily vary with the 
degree of capacity, in order to satisfy a rational mind, that 
there was such free agency, knowledge and assent as the 
law demands. That tribunals such as the Ecclesiastical 
Courts, constituted of a single Judge, holding the Court 
permanently, and deciding the whole case, should, in the 
course of repeated discussions of evidence of a similar kind, 
adopt, for the ease of the Court, and for the information 
of suitors, some propositions, as the measure of that proof, 
to be deemed sufficient or insufficient under particular cir- 
cumstances, is not surprising. To the usefulness of such a 
Court, such rules, as principles for the government of the 
Judge, are indispensable. They are requisite, both to. 
relieve the Judge from unnecessary labour, and to exclude 
the suspicion and the danger of unlimited and irresponsible 
discretion upon all questions of fact; which, in a perma- 
nent magistrate is intolerable. Hence, in the very able 
opinions which have been delivered by the Judges of those 
Courts, are constantly found expositions of the reasons, on 
which the credit to be given to the witnesses ought to rest, 
and on which inferences of particular facts may be ration- 
ally drawn from certain evidence; and such reasons, and 
the determination to which they led in one case, are natu- 
rally appealed to by counsel, and acknowledged by the 
Court in succeeding cases. At first they may be respected 
only as the conclusions of an able, well instructed and 
experienced mind, well calculated to influence another 
mind to adopt the same conclusions. But they soon ac- 
quire the authority which a succeeding Judge is neither 


_ able nor willing to deny to them, of being precedents. For, 


as has been forcibly remarked, it is the professional ten- 
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dency to repose on precedents ; and it is fortunate for the Dxc. 1834. 
institutions of every country, that there is such a tendency. Downey 
That the principles upon which the Ordinary in England yuneney. 


requires particular proof, to rebut the presumption of fraud 
in obtaining a will from a man of weak or impaired 
faculties, are obligatory upon each succeeding Judge who 
may sit in those Courts, seems to be a settled point in 
those Courts. Nor can it be denied, that those principles 
have been most carefully considered and cautiously settled. 
They address themselves forcibly to every rational mind ; 
and were most properly urged against the instrument 
offered for probate in this case. The Court is not to be 
understood as pronouncing them insufficient to repel all 
the presumptions drawn from the execution of the instru- 
ment by a testator in the condition of mind and body 
imputed to Mr. Smith by the witnesses. Upon its sufh- 
ciency or insufficiency this Court would carefully abstain 
from intimating any opinion; and allusion is made to it, 
only to prevent the supposition, that our decision rests on 
a difference of opinion between us and his honour upon the 
weight to which the evidence was entitled. On the con- 
trary, we think the question is, whether either Court can 
determine its weight; in other words, whether the inquiry 
be one of fact or law? That question cannot be deter- 
mined by the decisions of the Ecclesiastical Courts, for 
whether the nature of the inquiry be of the one kind or of 
the other, the remarks, rules, principles, by which one 
great Judge was guided in the discussion, weighing and 
deciding on evidence of a particular character, in a parti- 
cular case, would be authoritative on another upon the 
like evidence ina like case. The question depends upon 
the nature of the inquiry according to the common law of 
England, and the statute laws of this state. For although 
the question is one of probate, and therefore might appro- 
priately be governed by that portion of the ecclesiastical 
law which is incorporated into the common law and ad- 
ministered in peculiar jurisdictions; yet it has seemed good 
to the legislature to refer it toa tribunal of a different 
nature, a jury. That tribunal is the favourite of the com- 
mon law as the arbiter of facts; and not less so with the 
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legislature of this state than with our ancestors. For not 
only is the decision of all facts within the power of a jury, 
but in this state it is exclusively their province to decide 
them, uninfluenced by the opinion of the Judge upon the 
weight of the evidence, or its sufficiency to prove any fact 
in dispute. To the jury any argument may be urged im- 
pugning, or enforcing deductions of one fact from another 
proved, or from the defect of full proof of either the one 
fact or the other; and the opinions of men of able and 
practiced minds may properly be laid before them in argu- 
ment, as likely to influence their judgment by the force of 
the reasoning which led to those opinions, or by the 
authority of the opinions themselves, coming from such 
sources. But it is impossible to say, that such a tribunal 
is bound as to a conclusion of fact, by the precedent set by 
another tribunal for the decision of facts, whether consist- 
ing of a single Judge, or of the numerous Judges who 


compose ajury. There is no /aw to such a body but its 


conclusions upon the evidence as to the fact sought. 

Is there a principle to be found laid down anywhere in 
the common law, as a positive precept, that 2 2s necessary 
to the validity of the will of a man, written in his last 
illness, and when very weak from disease, by one who 
takes a large legacy under it, and was the confidential 
friend and adviser of the alleged testator, that those who 
offer the will should distinctly prove, besides the testable 
capacity of the maker, and the due formal execution of 
the instrument, the further facts, by distinet evidence, 


that the maker knew and approved of the contents of the 


instrument? If there be such a proposition, it has escaped 
our researches among the treasures of the common law. 
It is the principle of that code, that a paper obtained by 
duress or undue influence, or by deception, and without 
the free consent of the maker, given upon a knowledge of 
its provisions, is not a will. But that the want of such 
knowledge and consent are legal conclusions from evidence 
that the supposed testator was worn down by disease, and 
that the writer of the paper derives a large benefit under 
it, is nowhere found ; nor that the like conclusion is abso- 
lutely to be drawn from those facts, with the additional 
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dential friend of the testator. After proof of capacity Dowsry 
and execution, the common law lays down no rule upon yyyponey. 


the subject ; but submits the general question to the jury 
for a decision, according to their conclusions upon the 
actual facts of undue influence, imposition on the testator, 
his knowledge of the contents of the paper, and assent 
thereto—under the comprehensive inquiry, whether a 
fraud has been practised. "Where the testator’s situation 
is such as to render the perpetration of a fraud easily 


practicable, the jury may say, they are not satisfied one — 


was not practised, and thence infer its existence, unless 
the contrary be clearly shown. It is in the power of the 
jury, and may, as reasonable men, be their duty, for fear 
of fraudulent practices, and in prevention of them, to find 
a fraud, or to give a verdict such as they would if they 
had found a fraud, where there is a defect of proof to 
negative it. Itis upon that principle, that ecclesiastical 
Judges regulate their judgments, as we understand them. 
But those are conclusions of fact, arising from evidence 
given or withheld. A defect of proof, unless it be a total 
defect, is for the consideration of the jury, wherever the 
law requires the intervention of a jury. The ecclesiastical 
Judge can say, a case is not established, because it is rea- 
sonable to require in the particular case full proof, and to 
such and such points the proof is not full. So maya jury. 
But a judge, under our system of jurisprudence, cannot 
determine, when prima facie proof is offered, that the case 
fails, because further proof is not given. That the will 
was written by a legatee—that he stood in the relation of 
kindred, friend, or agent to the party, do not, of them- 
selves, prove that the testator did not know or assent to 
the dispositions. They raise a suspicion of imposition, and 
make it reasonable to call for explanations. Such expla- 
nations may be given, as acknowledged in these very 
instructions, by evidence of the actual reading of the will 
by or to the testator, or by proving its conformity to the 
instructions given for it. There are other circumstances 
equally satisfactory ; such as the conformity of the will to 
previous or subsequent declarations, or to such dispositions 
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as the party would be prompted by natural affection to 
make. The intimacy of the relation between the writer 
and the testator may be, and is even less suspicious, than 
if they were strangers; upon the supposition that each 
draftsman writes himself heir. These considerations must 
satisfy the mind, that upon such a subject, the law cannot 
lay down as a test, that a will is, or is not, valid, when 
executed under any one or more of the particular circum- 
stances mentioned; but necessarily refers the facts upon 
which its validity legally depends, to the decision of the 
jury, under evidence as to all the circumstances attending 
its preparation or execution, the condition, mental and 
physical, of the testator, the contents of the instrument, 
and the benefits provided in it for those actively concerned 
either in the preparation or execution. Evidence to each 
of these points may have an important bearing upon the 
just conclusions to be formed of the testator’s capacity, 
and of the advantages that may have been taken of his 
weakness or confidence ; and a jury may justly be alarmed 
at the danger of exposing testators to importunities and 
imposition, which would follow from establishing papers 
to be wills, when obtainedin extremis, and under suspicious 
circumstances, unless those suspicions be removed by 
affirmative and plenary evidence, that the testator com- 
prehended the dispositions made for him, and fully and 
freely sanctioned them. But like other questions of actual 
intention; of the state of the mind; of influence; know- 
ledge or ignorance of one person, and of integrity or dis- 
honesty and fraud of another ; this question is one of fact, 
to be decided by the jury upon evidence; which, in the 
opinion of the Judge, is competent, as tending to establish 
any of those facts. Its tendency, it is the province of the 
Judge to explain, by stating what conclusions may be 
drawn from it; but whether it establishes a fact, or whe- 
ther a conclusion deducible from it, is or is not rebutted 
by other evidence, is the province of the jury to say. 
That the rules of the Ecclesiastical Courts, although 
most sensible deductions of facts, are not parts of the law 
of this country, but only of the law of those Courts, we 
deduce, not only from the manner in which the Judges 
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nature of the subject itself But furthermore, the ques- 
tions which arise before the Ecclesiastical Courts upon 
the probate of testaments, arise also in the Courts of 
Common Law, in ejectments on devises, cr on issues out 
of Chancery, to try the validity of the will. Yet none 
of the principles on which the Ordinary makes deductions 
from evidence given or withheld, have been incorporated 
into the common law, so as to be laid down to the jury, 
as conclusions drawn from them. The evidence is sub- 
mitted to them, that they may draw their own conclusion. 
For this very reason, the chancellor will not determine the 
validity of the will, but always sends it to an issue, devt- 
savit vel non ; and upon that issue and in ejectment, the 
verdict is frequently at variance with the judgment of 
the ecclesiastical Judge on the same instrument, offered in 
his Court as a testament. 

For these reasons, we think there was error in stating 
it as a proposition of law, that the evidence supposed was 
necessary to the validity of the paper as a will. It should 
have been left to the jury to say, whether they thought, 
from the evidence given, that the presumption from execu- 
tion, that the party knew the contents of the paper, under- 
stood them, and assented to.them, was-in fact rebutted by 
the state of his mind and health at the time the will was 
prepared and executed; by its contents, and by the cir- 
cumstances relied on by the defendant; or was confirmed 
by its contents and by the evidente to the testator’s know- 
ledge of them, and other circumstances offered on the 
other side. The case must therefore be submitted again 
to the jury. 

Per Curiam. Judgment reversed. 
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NATHANIEL MARKLAND, Adm. of HENRY TUCKER, v. MARK 
CRUMP. 


A covenant for quiet enjoyment runs with the land, and one who is evicted 
may recover upon such covenant in the deed of any prior vendor, and this 
whether he purchased with or without warranty. 

An intermediate vendor, cannot in respect of his liability, upon his covenant 
for quiet enjoyment, recover of a prior vendor, but must first make good 

- the damages of the person evicted. 


Tus was an action to recover damages for the breach of 
a covenant of quiet enjoyment, contained ina deed, where- 
by the defendant conveyed land to the intestate of the 
plaintiff. ‘The breaches assigned, were; Ist. The eviction 
of the intestate by paramount title. 2nd. The eviction of 
the bargainee of the intestate. 

The plaintiff having made‘out a prima facie case, for the 
defence it was proved that the interest of the intestate in 
the Jand, had, before the eviction, been sold under a fi. fa. 
against the intestate, to one Marcum, and that the latter 
was the person who had really been evicted. 

Upon this fact being admitted, his honour, Judge Sea- 
WELL, at Rowan, on the last Circuit, ruled that the plain- 
tiff, to entitle himself to a verdict, should “ show a distur- 
bance, either of his intestate, or of some person holding 
under him, as his tenant, whose possession was that of the 
intestate. That the plaintiff as administrator, could not 
recover for a disturbance, when the person disturbed could 
claim the benefit of the covenant, in the deed to the intes- 
tate. That the covenant declared on, either ran with the 
land to the assignee, or it did not. If the former, the 
assignee being the person disturbed, was entitled to its 
benefit—that but one action could be maintained for the 
disturbance, and to allow that action to be brought by one 
whose interest had passed away, and who had received 
the full value of the land, for a disturbance which in no 
way molested him, and this to the prejudice of the person 
really injured, who had lost both the lands and his money, 
was not consistent either with reason or justice. That if 
on the other hand, the covenant did not:run with the land, 
and extend to the assignee—the purchaser under the fi. fa. 
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—then it had not been broken by the eviction of the lat- 
ter.” 

In submission to this opinion, the plaintiff suffered a 
non-suit, and appealed. 


Pearson, for the plaintiff. 
Nash, for the defendant. 


Rurrin, Chief Justice—-The opinion delivered in the 
Superior Court, 1s that entertained by this Court; and 
very much upon the reasons expressed by his honour. For 
it would seem to be a first principle, that in an action 
sounding in damages, none can be recovered, if none have 
been sustained by.the plaintiff. 

Marcum, the purchaser at sheriff’s sale, has been re- 
garded by the plaintiff’s counsel, as a purchaser with 
warranty; because, under the statute, he can have re- 
course to Tucker, the defendant in the execution. The 
Court supposes it clear, that he is an assignee, who, by 
reason of the privity of estate, 1s entitled to the benefit of, 
and bound by all covenants running with the land. Spen- 
cer’s case, 6th Resolution, 5 Rep. 17. But whether such 
recourse against Tucker, would amount to such a warran- 
ty, or ought to be construed to have the same effect, the 
Court does not deem it necessary to determine. Because 
we think, an express warranty from Tucker to Marcum, 
would not, upon the eviction of the latter, give an action 
to Tucker against Crump, on his covenant of warranty, 
nor be a bar to that of Marcum against Crump on the same 
covenant. 

In support of the proposition to the contrary, the coun- 
sel for the plaintiff has been able to adduce no case, in 
which that was the point adjudged. In Kane v. Sauger, 
14 John. Rep. 89, Chief Justice Srencer states the gene- 
ral rule to be, that where covenants run with the land, if 
it be conveyed before a breach of the covenant, the assig- 
nee only can sue upon the subsequent breach; but if the 
assignor be himself bound in his deed, to indemnify the 
assignee against such breach, there the assignor only can 
bring the action. This is certainly a very explicit decla- 
ration of the opinion of a most respectable Judge. But 
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and is only a dictum. ‘There the plaintiff, who was the 
assignor, had immediately taken back the legal estate, by 
way of mortgage in fee; and therefore his assignee could 
not, under any circumstances, have had an action; for at 
the time of the breach, he was not the assignee, but the 
plaintiff was reinvested with the estate by force of the 
mortgage. Upon this ground the plaintiff had judgment. 
As it was held, that in the case proved, the effect of the 
plaintiff’s warranty could not be a bar to the action, it 
became immaterial to determine what the effect would 
have been, if the estate had remained in the assignee, until 
his eviction. No English case is referred to by the Chief 
Justice, and but one in this country, that of Bickford v. 
Paige, 2 Mass. Rep. 460. This last case does not seem to 
us to admit of such an interpretation. Chief Justice Par- 
SONS says, that “the assignee -alone can sue, unless the 
nature of the assignment be such, that the assignor is hol- 
den to indemnify the assignee against a breach of the cov- 
enants by the original vendor ; which is founded on the 
principle, that no man can maintain an action to recover 
damages, who has suffered none.” This is a very clear 
opinion, that an assignee without a covenant from his 
immediate vendor, may sue ona remote covenant; and 
that he alone can sue in such a case; and that for the very 
best of reasons—because no body else is injured. But it 
affords no inference, that an assignee with warranty may 
not also sue on a remote covenant, but only, that in such 
case, he is not the only person, who can have remedy for a 
breach. In the context, it must mean, that the assignee 
who is evicted, may sue the remote covenantor for the 
damages sustained by him; but that this case is not like 
the former in which he alone could have the action; be- 
cause in this case, another, besides the assignee, may sus- 
tain damages, namely, his assignor upon his engagement 
to indemnify. As without such engagement the assignor 
could not sue, because he could not be injured; so where 
he paid the damages to the assignee upon such an engage- 
ment, the assignor could sue, because he then had suffered. 
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the eviction of his assignee, and before satisfying the assig® 
nee, and to the exclusion of the assignee himself. This 
construction of the language of Chief Justice Parsons is 
that adopted by the Court in Withy v. Mumford, 5 Cow- 
en’s Rep. 137, in which the doctrine laid down in Kane 
v. Sauger, is pointedly denied, under. such circumstances 
as to destroy its authority, even in the Courts of New 
York. For had the point been necessary to a decision in 
Kane v. Sauger, it is adjudged directly to the contrary in 
Withy v. Mumford, in which it was held, that the assig- 
nee, who is evicted, may sue any one or more of the cove- 
nantors, whether immediate or remote; and that an 
assignor, who has himself covenanted, cannot sue a prior 
covenantor, until he has himself satisfied the evicted assig- 
nee; but that upon doing that, he can. 

This Court is at loss for a reason upon which the first 
rule laid down in the Supreme Court of New York can be 
sustained, or the second can be impeached. If there bea 
reason, it must be peculiar to covenants and conveyances 
of land. None such is perceived; and to us, the position 
contended for, seems to be inconvenient, unjust, and con- 
trary to analogy. It multiplies suits, by requiring each 
assignee to sue his own vendor only. It may defeat the 
evicted person of his damages, by enabling his insolvent 
assignor to recover the money from the only person among 
those Hable, who is able to pay it; and he may refuse to 
pay it over. Covenants which run with land, were always 
exceptions to the maxim of the common law, that choses 
an action could not be assigned. ‘They cannot be sepa- 
rated from the land, and transferred; but with the land 
they could, as being annexed to the estate in possession, 
and bound the parties in respect to the privity of estate. 
In other instances of assignments tolerated by law, the 
assignee having for the time being the right, is alone enti- 
tled to an action on the contract, and may have his action 
against any of the parties bound, either mediately or im- 
mediately. Negotiable mercantile instruments, afford a 
similar example. The holder may sue, not only his own 


Adm. 
v. 
Crump. 


98 


Dec. 1834. 


MarKLAND 
Adm. 
v. 
Crump. 


The right 
fa vendor 
who sells 
vith war- 

~ tanty, to 
‘etain the 
itle papers, 
loes not 
rive him 
he right to 
sue prima- 
‘ily for the 
viction of 
lis vendee. 


IN THE SUPREME COURT 


endorser, but also any one whose name is on the paper. 
But an endorser cannot have an action against any party 
prior to himself, until he shall have taken up the paper 
from the last holder, and thus become the holder to his 
own use. The good sense of this principle seems to make 
it necessarily applicable to all cases of successive engage- 
ments of indemnity. 

It is admitced that, if the grantee with warranty, con- 
vey withcat warranty, the last grantee may sue directly 
on the covenant of the first grantor. It is not seen, why 
the interposing a second warranty should, nor how it can, 
restrict the assignee to a remedy on the last covenant. In 
each case, the first covenant came to him, as being annexed 
to the estate; and thus belonging to him, he, and not aro- 
ther, ought to have the action on it, until he gets satisfac- 
tion. When that is made, the person who makes it, is 
then the injured person, and may have his action to make 
himself whole. It is for the benefit of all parties, that 
each claimant should have a direct recourse on the person 
ultimately responsible, if he be able to respcnd. 

An argument was drawn for the plaintiff, from the doc- 
trine of Buckhurst’s case, 1 Co. Rep. 1, that a vendor who 
warrants, is entitled to keep the title papers, which contain 
covenants to which he may resort for his indemnity. The 
inference sought is, that if he has a right to the deed, it 
must be, because he alone can bring an action on the cove- 
nants in them, or that such possession gives him the exclu- 
sive right of action. In our opinion, that consequence 
cannot be deduced. It affords no better ground for his 
action for a breach subsequent to his assignment, than for 
such action before any breach, in anticipation of one. The 
possession of the title deeds may indeed put the assignee 
to a difficulty in framing his declaration, making profert, 
and giving evidence of a deed not in his own possession, 
which he must encounter, and get over as well as he can. 
Indeed, it may be, that he may be excused from a pro- 
fert, ifthe record shows that he is not entitled to the deeds. 
But these obstacles merely arise out of the rules of plead- 
ing and evidence, as between the assignee and covenan- 
tor sued; and have no reference to the rights of an 


OF NORTH CAROLINA. 


99 


intermediate owner, who has parted from his title. The Dsc. 1834. 
first feoffer can make direct satisfaction to the person Marxianp 


evicted, or take a release from him. That an assignee 
may sue the remote covenantor, the case of Middlemore v. 
Goodall, Cro. Car. 503, is a direct authority. It is true 
that the plaintiff there did not state in his declaration, that 
his conveyance was with warranty; so that the effect of 
such a covenant is not precisely shown by that case. But 
it is equally true, that it does not appear that the deed to 
the plaintiff did not contain such a covenant. Now every 
declaration must give a complete cause of action, and if 
the law be, that an assignee with warranty cannot sue on 
any pricr covenant, the declaration ought to aver that the 
plaintiff is an assignee without one. Nothing of that kind 
is found in that case, nor in the precedents. They are 
silent as to the covenants contained in all the deeds, under 
which the plaintiff claims, except the particular covenants 
on which the suit is brought, and only sets forth the opera- 
tive parts of the deed, as conveying the estate to the plain- 
tiff. Nor has any case, or precedent been found, ofa plea, 
that the conveyance from the plaintiff’s vendor, or from 
some assignor between himself and the defendant, did 
contain covenants, although the case of such covenants, 
posterior to that of the defendant in the action, must fre- 
quently have occurred. | 

But a still broader ground was asserted in the argument ; 
which is, that even if the assignee Marcum could sue, yet 
the plaintiff, as administrator of Tucker, the defendant’s 
bargainee, could also have his action: the two actions 
resting on different grounds; the former on privity of 
estate, and the latter on privity of contract. | 

For this no direct authority has been cited, and we sup- 
pose there can be none. For it is a proposition of simple 
justice to the covenantor, that both actions cannot be 
maintained. It has however been likened to the case of 
the action of covenant by a lessor against an assignee of 
the lessee, and also against the lessee himself; both of 
which will certainly lie. That, however, is but the ordi- 
nary case of a creditor having a right to look to two per- 
sons severally for the same debt, from one only of whom, 
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is he allowed to collect it. This would be the anomalous 
one, of two persons having each the distinct right to re- 


cover and collect from a debtor, the same money, although 


he ought to pay it but once. The present case is really 
correlative, not to that of a lessor claiming from the lessee 
and his assignee the rent due him, but to that of a lessor 
who has assigned his reversion and sues the lessee on the 
covenants in the lease for rent arising after the assignment. 
That such an action cannot be sustained upon the privity 
of contract has been settled ever since Lord Coxe’s time. 
Walker’s Case, 3 Rep. 22. It is there laid down “ that if 
the lessor grants over his reversion, now the contract run- 
neth with the estate, and therefore the grantor shall not 
have any action of debt for rent due after his assignment, 
but the grantee shall have it; for the privity of contract 
follows the estate, and is not annexed to the person but in 
respect of the estate.” ‘The explanation of the difference 
he proceeds afterwards to give, and it is most reasonable. 
“ The lessee himself,” he says, “shall not prevent by his 
own act such remedy which the lessor hath against him ; 
but when the lessor grants over the reversion, there, 
against hisown grant he cannot have remedy, because he 
has granted to another the reversion, to which the rent is 
incident.” It is thus seen, that to an action by the lessor 
against the lessee or his assignee, it is a full answer, that 
the plaintiff had assigned before the rent accrued. The 
same principle embraces the present case. Tucker, the 
defendant’s grantee, cannot have the action, because he 
conveyed to Marcum, before the breach, the estate to 
which the covenant was incident, and the original privity 
of contract will not support the action, but in respect of 
the privity of estate continuing, or of the loss of the estate 
and damages thence arising to the plaintiff. 

Indeed, if privity of contract alone was sufficient with- 
out reference to the estate, the present plaintiff might 
recover as well if his intestate had conveyed without, as 
with warranty; for the covenants inserted in the deed do 
not make it more or less an assignment of the land. Yet 
the very cases cited admit the assignee’s sole right to sue, 
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if there had not been a warranty by his vendor; for if he 
had not the right there would be no redress. 

But there are other cases from which it is clear that 
mere priority of contract will not suffice to sustain an 
action; but the plaintiff must show a damage arising to 
himself in particular, from the breach alleged. Those of 
Kingdon v. Nottle, 1 Maule & Selw. 355, and 4 Id. 53, 
are clear examples. The defendant conveyed to the tes- 
tator with a covenant of seisin; and the first action was 
brought by the plaintiff as executrix, upon the idea that 
such a covenant was broken as soon as entered into, and 
therefore that, as in other cases of a breach in the testa- 
tor’s time, she ought to sue in that character. But it was 
held otherwise on demurrer, because although the warranty 
was broken in the testator’s time, yet the declaration did 
not show a special damage to him in his life-time, and the 
heir or devisee took the estate such as it was, and was 
entitled to the benefit of the covenant; and therefore the 
executrix could not sue, and claim the damages as per- 
sonality, since the testator had not so treated the breach of 
covenant. Lord Exzengoroveu said there would be a dif- 
ficulty in admitting the executrix to recover at all, that is, 
upon the declaration as framed, without allowing her to 
recover the full amount of damages for the defect of title; 
and in that case, the heir would be barred bv her recovery ; 
for the heir could not maintain another action for the same 
breach and the same damages. All the Judges, indeed, 
put it pointedly, that the recovery by the executrix would 
be a bar to the heir, and leave no subject of a suit for the 
devisee, although the estate such as it was, came to him, 
and the damage was actually to him. Accordingly “hen 
the same plaintiff, in the last case, sued as devisee, there 
was judgment for her. These cases are contrary to several 
in this country in one respect; which is, that upon a cove- 
nant of seisin the assignee of the land cannot have an 
action, since the breach is necessarily before the assign- 
ment. Greenby v. Wilcox, 2 John. Rep. 4, and Beckford 
v. Paige, 2 Mass. Rep. 460. That difference does not 
affect the question before us; and the case of Kingdon v. 
Notile, is a clear authority for this principle, that when- 
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Margtanpd covenantor, eviction or defect of title is not necessarily to 
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the damage of one who has merely a privity of contract ; 
but that such latter person must particularly show his 
damage, before he can sue on the contract. It further 
establishes, that the action of the person who has only a 
privity of contract will not lie, because a recovery in it 
would be a bar to the person who had the privity of estate, 
to whom the injury is immediate, and who therefore has 
the first right to satisfaction. 

Upon the whole, therefore, the Court is of opinion, both 
upon authority and reason, that a purchaser with war- 
ranty from his vendor may sue upon a covenant of war- 
ranty to his vendor; and as a consequence, that the latter 
cannot sue, until he shall have sustained damage by making 
satisfaction upon his own covenant. 

This is the more proper here, since the rule established 
in this state fer measuring the damages; because the 
plaintiff’s intestate ought not to recover his purchase 
money, but only what Marcum recovered from him; that 
is to say, the purchase money and interest paid by Mar- 
cum. Walliams v. Beeman, 2 Dev. Rep. 483. 

The observations on the first point supersede the neces- 
sity of examining the question, whether an estate passed 
by the defendant’s deed or not. The declaration is not 
framed on a covenant to convey, as if this were such an 
agreement and not aconveyance; but on this as a covenant 
of warranty of an estate conveyed. The gravamen is the 
eviction of Marcum, the assignee, and the damages arising 
therefrom; and not a refusal to make an assurance. Now 
the eviction of the intestate’s assignee can never, per se, 
be an injury to the plaintiff; but to the assignee alone, 
until he shall have called on the plaintiff to make him 
whole. When that shall be done, the plaintiff can state a 
case in his declaration, on which a special damage to his 
intestate, or to himself as administrator, can be seen and 


assessed to him. 


Per Contam. Judgment affirmed. 
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WILLIAM J. T. MILLER v. SARAH IRVINE. 


The act of 1819 (Rev. ch. 1019), “to make void parol contracts for the sale 
of lands and slaves,” does not require that the consideration of the contract 
should be set forth in the written memorandum of it. 


Assumpsir brought to recover damages for the breach 
of the following written contract, viz. : 

“TI, Sarah Irvine, do agree to convey to Wm. J. T. 
Miller, a certain piece or parcel of land adjoining the 
tract of land which said Wm. J. T. Miller bought of me. 
The lines to run as follows: to begin with the line where 
it crosses the main big road leading to M‘Swain’s ford on 
First Little Broad River, thence south-west course with 
the edge of the old field down to the Still-house Branch ; 
thence up the said branch to the said Wm. J. T. Miller’s 
line of the three hundred acre tract. January 15th, 1829. 

“The condition of the above obligation is such, that if 
the three hundred acre tract which the said Wm. J. T. 
Miller bought of the said Sarah Irvine does hold out to be 
four hundred acres after being surveyed, the above obli- 
gation of Sarah Irvine is to be void and of none effect. 
January L5th, 1829.” 

On the trial at Rutherford, on the last Circuit, bhai 
his honour Judge Marrin, after the plaintiff had proved 
the execution of the contract, his honour held, that no 
consideration being mentioned in it, the action could not 
be maintained. The plaintiff then pi posed to prove by 
parol evidence, that the contract was fo inded ona valuable 
consideration. His honour refused to receive the testimony, 
saying, “ that to do so, would be to alter, or add to, the 
written contract.” The plaintiff was nonsuited and ap- 
pealed. 


No counsel appeared for either party. 


Rurrin, Chief Justice—The question presented in this 
case is, whether the consideration on which a written 
parol promise is founded, must appear in the instrument 
itself or in some other writing, or may be proved viva 
voce. At the common law, every agreement not under 
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Miter deration might be proved in any manner in the party’s 
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power—by the same instrument, or by a separate one, or 
by witnesses. The question therefore depends upon the 
act of 1819. (Rev. ch. 1016.) It is a new question in 
our Courts; and as it involves important consequences, 
and is one upon which there has been, upon similar 
statutes, much conflict of opinion in other Courts, we 
have very deliberately considered it. The majority of the 
Court is of opinion, that the statute does not operate upon 
the case, and that the consideration may be proved since, 
as before the statute. The act does not, on the one hand, 
give validity to an agreement, merely because it is writ- 
ten; but leaves the common law in force, which makes a 
consideration indispensable to its validity. So, on the 
other hand, while the common law requires such conside- 
ration, the statute does not prescribe that it shall be proved 
otherwise than at common law. If an alteration of such 
magnitude had been intended, as that no consideration 
should be required when there was a writing; or that, if 
required, the writing should set it forth; we think each 
would have plainly appeared by distinct enactments, and _ 
that neither would have been left to doubtful inference. 
The provisions actually made seem to have the obvious 
purposes of protecting persons from being drawn inconsi- 
derately into sudden engagements touching the important 
properties in lands and slaves, and against the misunder- 
standing and misrepresentations of the extent of such en- 
gagements, by witnesses. lence the contract must be 
put into writing and signed by the party to be charged 
therewith. It need not be signed by both parties; the one 
charged by the contract must sign it, and his signature 
shall suffice to charge him. If both are chargeable by the 
contract, as written, then both must sign it, to charge both. 
But if one only is to be charged on it, there seems to be 
no reason why it should contain any matter but such as 
charges him; that is, such stipulations as are to be per- 
formed on his part. It does not vary his contract, explain 
or alter it, to prove a consideration alunde; for at the 
common law, such explanations or alterations by parol 
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evidence were as inadmissible as they could be. This Dzc.1834. 
proves, that the consideration is no part of the contract, but = Mrtuzr 
only the inducement to it; and that the case.is not more 
within the words than the spirit of the statute. To us it 
seems there could be no doubt upon the construction of the 
act, upon its terms and upon principle, were there no de- 
cisions either way. They have embarrassed us; but con- 
sidering them upon their intrinsic merits, the weight of 
them is on the side to which our own opinion inclines. 
They are all regarded with respect; but, none of them 
having authority in this state, the respect must be in pro- 
portion to the degree of conviction produced on the mind by 
the reasoning of those who made them. 

In England it must now be deemed the settled law, that 
under the statute of 29th Charles 2, contracts for the sale 
of land, in consideration of marriage, and to answer for 
the debt of another, must state the consideration. The 
point was first decided in 1804, in the case of Wain v. 
Warlters, 5 East, 10; and has been followed by the cases 
of Saunders v. Wakefield, 4 Barn. & Ald. 595, (and 6 Eng. 
Com. Law Rep. 530,) and Jenkins v. Reynolds, 3 Brod. & 
Bing. 11, (and 7 Eng. Com. Law Rep. 328,) and Lyon v. 
Lamb, in the Court of Exchequer, Fell on Guar. 318. The 
latter cases may, however, be regarded as decisions by 
compulsion under the authority of Wazn v. Warlters, as 
the leading one. They are but submissions to that judg- 
ment, which was that of the Court of King’s Bench. No 
trace of the doctrine can be found earlier than 1804. That 
fact has much more authority than the decision of any — 
Court, or of a Superior Court followed by those which are 
inferior. The silence of all the Courts and counsel from 
the reign of Charles the Second, to the year 1804, implies 
that the law was deemed certain during that long interval. 
On which side of this question was the professional impres- 
sion? It cannot be said that we have no means of ascer- 
taining; and that the question was not made, because the 
statute was deemed plain; for in Ex parte Minet, 14 
Ves. 189, Lord Exvon said, there was a variety of autho- 
rities directly contradicting Wain v. Warlters; and in 
Ex parte Gardom, 15 Ves. 286, he says, “until that case 
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was decided I had always supposed the law to be clear, that 
if a man agreed in writing to pay the debt of another, it 
was not necessary that the consideration should appear in 
the writing.” Ido not cite Lord Expon’s words merely to 
put his opinion as authority upon the question of construc- 
tion, against that of the Judges of the King’s Bench; but 
for the sake of his testimony as to what was understood to 
be the law up to the time of the case in which that con- 
struction was rendered authoritative in that country. It 
cannot be denied, that if it was the true one there, upon 
the word agreement in the statute of Charles, it is equally 
true here, upon the word contract in our act. But Lord 
Expon is not the only English Judge, whose opinion does 
not accord with that decision. In Egerton v. Matthews, 
6 East, 307, which arose on the 1'7th section of the statute 
of frauds, the decision was irreconcilable with it. That 
section provides, “that no contract for the sale of goods 
shall be allowed to be good, unless some note or memo- 
randum in writing of the said bargain be made and signed 
by the parties to be charged with such contract.” The 
contract then, was simply a bill of parcels with the prices ; 
and yet it was held valid. The case was tried before 
Lord Exzenzoroven, at Nisi Prius, who had presided in 
Wain v. Warlters, and thought the case within that pre- 
cedent and so ruled. But when the question was argued 
in Bank, he and the other Judges distinguished it upon 
the word bargain, instead of agreement. If there be a dif- 
ference between “ bargain” and “ agreement,” I am unable 
to comprehend it. But that difference could not exist m 
the context of the 17th section, which calls the bargain 
“such contract ;” which surely must be as comprehensive 
as “ agreement.” In this country, we find as little satis- 
faction expressed with that case, as in England. Soon 
after the decision of Wain v- Warlters reached us, the 
point was made in the Courts of New York and decided, 
without great consideration, in conformity to it; and after 
being thus established, has been followed in that state 
until it is there, as it ought to be, settled law. But Chan- 
cellor Kenr, then Chief Justice, dissented from it in 
Leonard v. Vredenburg, 8 John. Rep. 29. In the other 
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Courts of the Union, we have been unable to find any Dec. 1834. 
willing recognition of the doctrine; and in several of the “Mier 
states it has been positively denied after full argument at yore. 
the bar and from the bench. In Violett v. Patton, 5 
Cranch, 142, the Supreme Court of the United States 
evaded the force of Wain v. Warlters, upon the words 
“ promise or agreement,” in the statute of Virginia; but I 
think, that “ promise” and “agreement” there, are not 
used to describe different instruments or thuse of different 
obligation, but are obviously referred to the same thing; 
the promise being the agreement and vice versa. This 
decision evinces a great unwillingness to deny directly the 
authority of an adjudication, but the still greater unwil- 
lingness to follow it, as a reasonable one. In Connecticut, 
Judge Swirr has opposed to it an able course of reasoning, 
which must greatly influence a dispassionate mind, not 
bound down by authority. (Note to Wain v. Warlters, 
in the American edition of East.) In South Carolina, the 
question is still reserved for decision by the Court; the 
case of Wain v. Warlters being expressly put in doubt. 
In Massachusetts, the whole law, and all the cases up to 
1821, were reviewed in Packard v. Richardson, 17 Mass. 
Rep. 122; in which Chief Justice Parxer, in an elabo- 
rate opinion denies its correctness, as Chief Justice Par- 
sons had before done in Hunt v. Adams, 5 Mass. Rep. 
358, and overrules it. These last decisions are entitled 
_ to the more respect, because in Massachusetts the statute 
of Charles had been literally re-enacted as early as the year 
1692; and, as in England, no question had been made 
upon it as altering the rule of the common law in respect 
to setting out the consideration in the written memoran- 
dum. But those eminent Judges declare, that from their 
earliest recollection a doubt had never been entertained 
upon the point. 

As I before remarked, the weight of authority thus seems 
to be against Wain v. Warlters. At all events, the autho- 
rity of that case is at least neutralized, and this Court is 
free to exercise its own judgment upon the question. We 
have done so; and the majority of the Court is of opinion 
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Muter judgment must be reversed. 
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It may be proper to say, that, if in any case, the statute 
requires the consideration to be stated, it does so in all. 
We do not perceive a difference between executed, and 
executory, considerations in this respect, as there is the 
same danger of perjury in proving either. Our opinion 
goes on this; that the statute does not extend to the con- 
sideration at all, but that the fraud and perjury provided 
against, is that which charges the defendant to do what he 
never contracted to do. 


Gastron, Judge, concurred. 


Dantet, Judge; dissentiente—The act of assembly 
passed in the year 1819, declares, “that all coxtracts to 
sell or convey any lands, tenements or hereditaments, or 
any interest in or concerning them, shall be void and of no 
effect, unless such contract or some memorandum or note 
thereof, shall be put in writing and signed by the party to 
be charged therewith, or some other person thereto by him 
lawfully authorised ; except contracts for leases not ex- 
ceeding the term of three years.” The question to be 
decided is, whether the consideration is such a part of the 
contract, as must necessarily be set forth in the writing 
to make it good and available under the statute? 

The British statute of frauds, 29 Charles 2nd, enacting 
upon this subject, makes use of the word agreement instead 
of the word contract, as is mentioned in our statute. The 
words are synonymous, and the same construction which 
has been put upon the British statute, I think ought to be 
placed upon ours. Wain v. Warlters, 5 East, 10, decided 
in 1804, was an undertaking to pay the debt of another. 
The written engagement signed, was in these words, 
“Messrs. Wain & Co.; I will engage to pay you by half 
past 4 this day, £56, and expenses on bill, that amount, on 
Hall. (Signed.) Jno. Warlters, (dated) April 30th, 1803.” 
It was objected that the writing did not express the consi- 
deration of the defendant’s promise, and that this omission 
could not be supplied by parol testimony, (which the plain- 
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tion appearing upon the face of the written memorandum, 
it stood simply, an engagement to pay the debt of another 
without any consideration, and was therefore nudum pac- 
tum and void. Lord Ex.enrorovex, upon a view of the 
statute of frauds, which avoids any special promise to pay 
the debt of another, “unless the agreement upon which 
the action shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to be 
charged therewith,” &c. thought that the term agreement 
imported the substance, at least, of the terms, on which 
both parties consented, and included the consideration 
moving to the promise, as well as the promise itself; and 
the agreement in this sense, not having been reduced to 
writing, for want of including the consideration of the 
promise, he thought it could not be supported by parol 
evidence, which it was the object of the statute to exclude; 
and therefore non-suited the plaintiff’ A rule nzsz was 
obtained, for setting aside the non-suit, and granting anew 
trial,on the ground that the statute only required the pro- 
mise or binding part of the contract to be an writing, and 
that parol evidence might be given of the consideration, 
which did not go to contradict it, but to explain and sup- 
port the written promise. After argument in the King’s 
Bench, the rule was discharged. Lord ExLensoroven in 
delivering his opinion, said, “it seems necessary for effec- 
tuating the object of the statute, that the consideration 
should be set down in writing, as well as the promise; for 
otherwise the consideration might be illegal, or the promise 
might have been made upon a condition precedent, which 


the party charged may not afterwards be able to prove, 


the omission of which would materially vary the promise, 
by turning that into an absolute promise, which was only 
a conditional one; and then it would rest altogether on 
the consciences of the witnesses, to assign another conside- 
ration in the one case, and to drop the condition in the other, 
and thus to introduce the very frauds and perjuries, which 
it was the object of the act to exclude, by requiring that 
the agreement should be reduced into writing, by which 
the consideration as well as the promise would be rendered 
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Mize concurred with his lordship. The rule in this case was 
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followed in New York, in Sears v. Brink, 3 John. 210; 
Leonard v. Vredenburg, 8 John. 29. Alsoin New Hamp- 
shire, Neelson v. Sanborne, 2 New Hamp. Rep. 414. But 
in Massachusetts, where the statute of frauds is nearly a 
verbatim copy of the British statute, the rule is rejected, 
and parol evidence admitted to prove the consideration. 
Leni v. Padelford, 10 Mass. Rep. 230; Packard v. Rich- 
ardson, 17 Mass. Rep. 122. So in New Jersey, Barkley 
v. Beardsley, 2 South. 570. In Connecticut, Judge Swirr 
has made a vigorous attack upon Wain v. Warlters. 
(Note to the American edition of East.) Chief Justice Par- 
KER, in delivering his opinion in Packard v. Richardson, 
which was in 1821, predicted that Wain v. Warlters 
would not be recognised as law, if the principle ever came 
to be again examined in any of the Superior Courts at 
Westminster. In this he was mistaken, for in that very 
year, the question was again brought before the King’s 
Bench, in the case of Saunders v. Wakefield, 4 Barn. & 
Ald. 595, (and 6 Eng. Com. Law Reps. 530,) when all the 
authorities were referred to by counsel, and the Judges gave 
their opinions serzatem, and affirmed the doctrine laid down 
in the case of Wain v. Warlters. They say, that by the 
fourth section of the statute of frauds, an agreement to pay 
the debt of another, must, in order to give a cause of action, 
be in writing, and must contain the consideration of the 
promise as well as the promise itself, and parol evidence of 
the consideration is inadmissible. Bayiey, Judge, said, 
“T find too, that the word agreement in this clause is cou- 
pled with contracts of marriage, and for the sale of Jands; 
now, in those cases, it is clear, that the consideration must 
be stated. For it would be a very insufficient agreement 
to say, ‘I agree to sell A. B. my lands,’ without specifying 
the terms or the price; and if those could be supplied by 
parol evidence, we would let in all the mischief against 
which the statute meant to guard, viz. of having important 
parts of the contract proved by parol evidence.”’ Ho1- 
roxD, Judge, said, “ that upon an agreement upon conside- 
ration of marriage, or a contract for the sale of lands, it is 
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ing.” In Jenkins v. Reynolds, 3 Brod. & Bing. 11, (and 7 
Eng. Com. Law Reps. 328,) a few months after, in the 
Common Pleas, the same rule was adopted. In 1807, in 
the case of Lyon v. Lamb, Fell’s Mer. Gua. 318, the Court 
of Exchequer admitted the doctrine in Wain v. Warlters. 
The question has been twice brought immediately to 
the notice of the Court in South Carolina, but no direct de- 
cision has therebeen given. In Stephens v. Winn, 2 M‘Cord, 
2/2, no consideration was expressed in the face of the 
note, nor was there any offer to prove it by other evi- 
dences. In a case in 3 M‘Cord, page 158, there were two 
written papers, and the Court was of the opinion, that 
the one referred to the other, and the consideration by 
that means was made to appear in writing. The Court 
seem to think, that the doctrinein Wain v. Warltersshould 
be confined to contracts executory on both sides; that if 
the consideration has been executed, then the terms of the 
contract on the other side being in writing, could be en- 
forced, although it did not contain the consideration. They 
proceed to say that, “If A., in consideration that B. 
will undertake to build him a house, promise to pay him 
so much money, and B. does undertake to build the house, 
their minds meet about the matter, and this constitutes an 
agreement; and if the consideration of a promise to pay 
the debt of another, consists of something moving at the 
time, and to be afterwards performed, it might perhaps 
comport more strictly with the letter of the act, that it 
should be set out on the face of the promise, as constitut- 
ing a part of the agreement. But if B., in consideration 
that A. had advanced him so much money, undertakes to 
build the house, here the undertaking is altogether on the 
part of B.; the aggregatio mentium, the meeting of the 
minds, is past and gone, and the contract consists alto- 
gether of the promise to build the house; and in sucha 
case the requisitions of the statute would seem to be 
fulfilled, if the promise itself was in writing; although like 
every other contract, to make ii obligatory, it must be 
founded on a good consideration, which might be proved 
by parol.” But the Court then proceed to say, they 
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of the question for some further occasion, when it is possi- 
ble more lights may be thrown upon it.” These remarks 
were made in the year 1825, and without having had 
the cases of Saunders v. Wakefield or Jenkins v. Rey- 
nolds, brought to their notice. All the cases referred to 
in the opinion delivered, except Sears v. Brink, are cases 
which do not profess to overrule Wain v. Wariters, but 
contain dicta throwing doubts on that case. I do not 
know the wording of the statute of frauds in South Caro- 
lina, but if it uses the language of the statute of Charles 
2nd, Lam at a loss to see, how the Court could have enter- 
tained the idea, that as wide a door was not opened to let 
in frauds and perjuries, when the amount of money actu- 
ally paid, or the quantity of articles actually delivered, 
might be permitted to be proven by parol, as when the 
amount of money or quantity of articles were to be here- 
after paid or delivered. It seems to me, that the same 
mischiefs intended to be prevented by the statute, would 
as well arise in the first class of cases, as in the latter. It 
is a distinction which I nowhere find in any of the autho- 
rities, and I cannot bring my mind to the conclusion, 
that the distinction is a sound one. 

Without a good consideration, no contract could be 
enforced at the common law. The framers of the statute — 
well knew this. Can it therefore be supposed, that the 
legislature, when it passed the statute, to guard the pro- 
perty and rights of the subject, against the frauds of par- 
ties, and the perjury of witnesses, did not contemplate that 
the whole terms of the agreement or contract should be in 
writing, as well the consideration to be paid, or which 
had been paid, as the engagement on the other side? It 
seems to me that it did, and that the weight of authority 
is on that side of the question. I therefore am of the 
opinion, that the judgment must be affirmed. 

Per Curiam. Judgment reversed. 


OF NORTH CAROLINA. 


JAMES PAGE v. GREENBERRY WINNINGHAM. 


A defendant, who has given bond under the act of 1822, ch. 3, for the relief of 
insolvent debtors, cannot object to the informality of the bond, and pray 
a discharge on account thereof. 

When this Court affirms the judgment of the Superior Court, ordering a 
defendant in a ca. sa. to be imprisoned, it directs a procedendo to the Court 
below, to carry the judgment into effect. 


Tus case came on before his honour Judge Seawent, 
at Randolph, on the last Circuit, when it appeared, that 
the defendant had been arrested under a ca. sa., at the 
instance of Smitherman and Page, for the use of James 
Page, and had given a bond with security, payable to 
James Page alone, conditioned for “his personal appear- 
ance before the Justices of the County Court of Pleas and 
Quarter Sessions, to be held for the county of Randolph, 
at the Court-house in Ashborough, on the first Monday of 
August next, then and there to stand and abide by such 
proceedings as may be had by the Court, in relation to his 
taking the benefit of the law, provided for the relief of 
debtors in certain cases.” Upon the appearance of the 
~ defendant in the County Court, his counsel moved for his 
discharge, upon the ground that the appearance bond was 
illegal and void, being made payable to James Page 
alone, instead of Smitherman and Page, and for other 
defects in its condition, whereupon the Court ordered 
the defendant to be discharged, and the plaintiff appealed 
to the Superior Court. His honour held, that “it was 
not competent for the defendant to object to the informal- 
ity of the bond, which by the act of assembly he is required 
to tender for his release from confinement,” and reversed 
the order of the County Court, and adjudged that the de- 
fendant should be imprisoned until he should be discharged 
therefrom by due proceeding of law. From this the 
defendant appealed. 


No counsel appeared for the defendant. 
Mendenhall, for the plaintiff. 


Gastron, Judge.—The Court affirms the judgment 
which has been rendered in this case in the Superior 
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Court. Wede em it unnecessary to say more in support 
or explanation of the grounds of this decision, than to refer 
to those set forth in the opinion of the Judge below, of 
which we entirely approve. 

In general, this Court enforces by its own process the 
execution of its own judgments; but as the defendant is 
not in person before us, and if he were, from the consti- 


tution of the Court, the ulterior proceedings, which may 


follow upon the judgment affirmed, could not be here had, 
we direct that in this case a procedendo issue to the Supe- 
rior Court of Randolph, to cause the judgment there ren- 
dered and here affirmed, to be carried into effect. 

Per Curiam. Judgment affirmed. 


———aaiiee 
THE STATE v. LEE OSBORNE. 


Discharging a rule to show cause why a new trial should not be granted, is 
not a judgment from which an appeal can be taken. 


Tue defendant was convicted on the last Circuit, at 
Anson, before his honour Judge Serrie, of being the 
father of a bastard child; “ whereupon,” the record 
stated, “(a rule was moved for and obtained to show cause 
why a new trial should not be granted for misdirection of 
the Court, which, on argument, was discharged. From 
which the defendant prayed an appeal to the Supreme 
Court, and it was granted.” 


Winston, for the defendant. 
The Attorney General, for the state. 


Per Curtam.—The case is not in a state for the decision 
of the questions argued at the bar, as no judgment of the 
Superior Court, either final or interlocutory, appears upon 
the record. The discharge of a rule to show cause, why 
a new trial should not be granted, is not an interlocutory 
judgment within the act of 1831, ch. 34; which means a 
decision of the Court establishing a right of the plaintiff or 
disposing of some part of the defence conclusively, as that 
partition be made, or that the defendant answer over, 
or the like. 
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The appeal must therefore be dismissed at the costs 
the appellant, and the case remanded for further proceed- 
ings to be had in the Superior Court. 


THE STATE v. HUGH COBB. 


An act, making it an indictable offence to fell timber in the channel of a par. 
ticular creek, in a particular county, is a public law, and need not be recit- 
ed in an indictment on it. 


Tue defendant was put upon his trial at Caswell, on the 
last Circuit, before his honour Judge Seawet, upon the 
following indictment. “ The jurors for the state upon their 
oaths present, that Hugh Cobb, late of the county of Cas- 
well, (farmer,) since the first day of February, a. pv. 1834, 
that is to say, on the twentieth day of February, a. p. 
1834, with force and arms in the county of Caswell afore- 
said, unlawfully and maliciously did fell timber in the 
channel of Hogan’s creek, in.the county of Caswell afore- 
said, and did then and there, by such felling of timber 
aforesaid, on the 20th day of February aforesaid, obstruct 
the channel of the creek aforesaid, in the county of Cas- 
well aforesaid, to the great damage of the owners of the 
lands on said creek, contrary to the act of General Assem- 
bly, in such case made and provided,.and against the peace 
and dignity of the state.” 

This indictment was founded on the act of 1833, ch. 
144, entitled, “an act to prevent the felling of timber, in 
the run of Hogan’s creek, in Caswell county ;” which en- 
acts, “ that if any person or persons, after the first day of 
February next, shall fell timber in, or otherwise obstruct 
the channel of Hogan’s creek, in the county of Caswell, 
shall be guilty of a misdemeanor, and may be indicted for 
the same, in the County or Superior Courts of the said 
county, and on conviction, shall be fined at the discretion 
of the Court, not exceeding twenty dollars, for each, and 
every offence against this act.” 

Upon the trial, the defendant’s counsel moved the Court 
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to instruct the jury, that unless the cbstruction proved 
was such as to hinder the passage of fish, the indict- 
ment could not be sustained, which his honour declined. 
The defendant was convicted, and moved in arrest of 
judgment, that no indictable offence was created by the 
act, by reason of the omission of words of reference, to the 
person offending. This motion was overruled; but his 
honour inclined to the opinion, that the act was a private 
one, and the fact of its not being recited in the indictment 
would have been an insuperable objection, but for the acts 
of assembly curing informalities in indictments. Judg- 
ment was entered upon the verdict, and the defendant 
appealed. 


W. J. Graham, for the defendant. 
The Attorney General, contra. 


Rurrin, Chief Justice—The indictment is founded on 
the act of assembly, passed in 1833, ch. 144, “ to prevent 
the felling of timber in the run of Hogan’s creek, in Cas- 
well county.” The principal difficulty arises upon the 
doubt, whether the statute is a private or public one. 
The indictment does not recite it, but concludes generally, 
contra formam statutt. It is to be collected from the 
record, that in the opinion of his honour, this is a private 
law; and in this Court, the counsel for the defendant 
insists that it is of that character, and, consequently, that 
the indictment is defective, because it does not state the 
statute more particularly. 

The Court is of opinion, that if this were a private stat- 
ute, the indictment would not be good. The existence of 
a private law, is a fact, which must be found or admitted 
of record, to give the Court information of its contents; 
and it must be so stated in pleading, as to enable the other 
side to put it in issue by nul tel record, if the issue to the 
Court be preferred to one to the jury. The general con- 
clusion against the form of the statute, is not an averment 
of fact, but merely an inference of law, so that our statutes 
of jeofail relative to indictments, do not reach the case at 
all. 

But after much consideration, we al] think, that this is 
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take notice, without proof. The distinction between the 
two kinds of statutes is not marked with a precision, either 
in the text books or reports, which plainly assigns a partic- 
ular statute to the one or the other class. Tested by a 


particular criterion, this would fall amongst private laws. 


The subject isa single creek in a single county ; upon 
which there is no navigation or general trade carried on, 
as far as appears in the statute, the indictment, or the case 
stated. But by another criterion, it 1s determined to be 
public. It makes the obstruction of the channel of the 
creek, “a misdemeanor,” and enacts, that any person 
guilty thereof, shall be liable to be indicted in the County 
or Superior Court, and, on conviction, shall be fined at the 
discretion of the Court, not exceeding twenty dollars. 


The act is not limited to particular persons, but extends to 


all. It does not barely forbid the deed, and impose a pen- 
alty, but it renders the perpetration a crime, to be prose- 
cuted by indictment, in any of our Courts of Record, and 
to be punished by a fine to the state. In Rex v. Buggs, 
Skin. Rep. 428, it was held, that giving a penalty to the 
King. made a statute public; for it concerned him as 
sovereign, representing the body politic, and touched the 
public revenue. That case is recognised as law, in Rex 
v. Morgan, 2 Strange, 1066, which lays down the same 
rule. Much more in this case is the law to be judicially 
noticed; for the creation of a crime, of which all persons 
are capable, and rendering it punishable by indictment 
and fine, must inform the Courts of the law, since every 
man is charged at his peril to abstain from all crimes, and 
it is the peculiar duty of magistrates to punish them. 

The remark found in the common place books, that 
when an indictment is founded on a private act, it must 
recite it, is not, when properly understood, in conflict with 
this opinion. ‘The meaning of such passages is not exem- 
plified by the authors, in whose works they are found ; but 
we suppose them, necessarily, to refer to breaches of pub- 
lic duty, punishable indeed by indictment, according to the 


general law, but where the duty in that particular instance, 


is imposed on the individuals charged, by a law against 
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common right, and confined in its operation to particular 
persons and places. If, for instance, a statute should be 
passed, that in one certain county, particular persons 
designated should keep the highways in repair; or if a 
town be incorporated and its authorities be invested with 
power to raise money to keep the streets in repair, and it 
is made their duty to raise it; but the act does not in 
either case expressly declare that default shall be a misde- 
meanor, or be indictable: in those cases, although by the 
public law, the neglect to repair the highways be a mis- 
demeanor, and the offenders may be indicted, yet the act 
imposing the duty and burden on the particular indivi- 
duals must be shown. The reason is, that the Court could 
not otherwise know that it was their duty. The indict- 
ment would be like one under our present law against an 
overseer of the road, which did not charge that he was 
overseer. But here the act extends to all persons, and 
within its own body creates and defines the offence, pre- 
scribes the mode of prosecution to be by indictment, and 
the degree of punishment; so that it is not necessary for 
any purpose to look beyond the act itself. 

Upon the other points, the Court thinks, there was no 
error. The act begins by saying, “that if any person 
shall fell timber,’’ &&c. and then uses these words, “ shall 
be guilty of a misdemeanor,” &c. without saying, “such 
person,” or, “ he or they so offending,” shall be guilty. An 
objection to this deficiency of precision might be listened 
to with more favour, if the act professed to create a felony, 
or was highly penal against a misdemeanor. But the sense 
is so clear, and the omitted words are so necessarily to be 
implied from the context, that the Court is obliged to 
imply them in the case of an inferior misdemeanor, punish- 
able at the discretion of the Court. 

The policy which produced the law, is not known to 
the Court, and is not declared in the act. It may have 
been to favour the passage of fish; but it may also have 
been to encourage navigation up the creek from Dan river ; 
or, more probably, to protect the adjacent lands from the 
greater destruction by the inundations caused in high 
waters by such obstructions. The statute makes the act 
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of obstruction a crime; and therefore the indictment need 
only aver the fact, without a further averment as to its 
effect. 
- For these reasons, we deem the conviction and sentence 
in the Superior Court right in point of law; and direct 
that the same be certified to that Court. 

Per Curtam. Judgment affirmed. 


—— 
THE STATE v. WILLIAM ORMOND. 


An indictment for biting off the ear under the second section of the act of 1791 
(Rev. 339), must state the offence to be done on purpose, as well as unlaw- 


fally. 


Tue defendant was tried, and a general verdict of 
guilty found against him, at Green, on the last Circuit, 
upon the following indictment, viz. : 

« The jurors for the state, upon their oaths present, that 
William Ormond, late of the county of Green, on the first 
day of January, one thousand eight hundred and thirty- 
four, with force and arms, at and in the county aforesaid, 
unlawfully did bite off the ear of one Charles Joiner, at 
and in the county aforesaid, with intent him, the said 
Charles Joiner, to maim and disfigure, contrary to the act 
of the General Assembly in such case made and provided, 
to his great damage, and to the evil example of all others 
in like cases offending, and against the peace and dignity 
of the state; and the jurors aforesaid, upon their oaths 
aforesaid, do further present, that William Ormond after- 
wards, to wit, on the day and year aforesaid, with force 
and arms an assault did make upon one Charles Joiner, 
in the peace of God and the state then and there being, 
and him the said Charles Joiner then and there did beat, 
wound and ill-treat, and other wrongs then and there did 
to the said Charles Joiner, to his great damage, and 
against the peace and dignity of the state.” 

A motion;was made to arrest the judgment upon the 
first count, which was sustained by his honour, Judge 
Norwoop, who thereupon pronounced judgment upon the 
second count, that the defendant pay a fine of five dollars, 
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the fine and costs be paid—Whereupon the. defendant 
appealed. 

Mordecai, for the defendant. 

The Attorney General, for the state. 


Daniet, Judge.—The first count in this indictment, is 
predicated on the second section of the act of 1791, (Rev. 
ch. 339,) which declares, “ that if any person or persons, 
shall, on purpose, unlawfully bite or cut off an ear,” &c. 
“ with intent to disfigure such person,” &c., shall, on con- 
viction, be imprisoned six months, and fined at the dis- 
cretion of the Court. The count does not set forth that 
the defendant did on purpose unlawfully bite off the ear of 
the prosecutor. The words, on purpose, are in part de- 
scriptive of the offence created by the statute. The Court 
cannot pronounce the judgment demanded by the statute, 
unless the offence is completely described. Lembro and 
Hamper, Cro. Eliz. 147, were indicted for perjury upon 
the 5 Eliz. c. 9. Exception was taken to the indictment 
in that it was, falso et corruptive deposuere, but not volun- 
tarié; and although at the end of the indictment it is, et 
sic voluntarium commissere perjurium, yet this doth not 
help it; and for this cause the defendants were discharged. 
When an indictment is formed upon the statute of 
Charles 2d, it must pursue the words of the statute, and 
allege the offence to be on purpose, &c., and that the act 
was done with the intent to maim and disfigure. 1 East’s 
Crown L. 402; Carrols case, 1 Leach, 66. So under 
the statute 9 George Ist, c. 22 (commonly called the Black 
Act), which enacts, that “if any person or persons shall 
wilfully and maliciously shoot any person in any dwelling- 
house or other place,” &c. the indictment must pursue 
the words of the act, and charge the offence to be done 
“ wilfully and maliciously,” as well as feloniously. In 
Davies’ case, it was laid to be done “unlawfully, mali- 
ciously and feloniously,” omitting w7fudly, and held ill by a 
majority of the Judges, who considered the words “ wil- 
fully and maliciously” as in part descriptive of the offence. 
2 Leach, 556; I East’s C. L. 414, 415; State v. Martin, 
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281, the indictment charged that the said Evans on pur- 
pose, unlawfully did bite off the forefinger of the right 
hand of the prosecutor, with intent, &<. I admit that it 
is difficult to perceive, how it is possible for one person 
unlawfully to bite off another’s ear, and at the same time 
not purpose to do it. But as there are several other 
offences besides this, mentioned in the same section, either 
of which could very possibly be unlawfully committed, 
without purposing the act, we think the rule and decisions 
should be uniform in each and every case that can arise 
under the section; therefore we are of opinion, that the 
Court did right in arresting the judgment on the first 
count. 

We have examined the second count, and are unable to 
discover that it is defective. Nor do we discover upon 
the whole record any defect for which the second count 
should be arrested. The first count’s being defective is 
no reason for arresting the judgment upon the second 
count. 1] Chitty Crim. Law, 249; 1 Bos. & Pul. 187; 1 
Salk. 384. 

Per Curiam. Judgment affirmed. 


——i ——— 


THE STATE v. NEGRO WILL, Slave of James S. Barrux. 


Ifa slave, in defence of his life, and under circumstances strongly calculated 
to excite his passions of terror and resentment, kills his overseer, the homi. 
cide is, by such circumstances, mitigated to manslaughter. 

ft seems, that the law would be the same, with respect to killing a master or 
temporary owner, under similar circumstances. 


Tue defendant was indicted for the murder of one Rich- 
ard Baxter, and on the trial before his honour Judge 
Donnetu, at Edgecombe, on the last Circuit, the jury 
returned the following special verdict, viz. 

“That the prisoner Will, was the property of James S. 
Battle, and the deceased, Richard Baxter, was the overseer 
of said Battle, and entrusted with the management of the 
prisoner at the time of the commission of the homicide: 
that early in the morning of the 22nd day of January 
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a dispute with slave Allen, who was likewise the property 
of said Battle, and a foreman on the same plantation of 
which the deceased was overseer: that the dispute be- 
tween the prisoner and the said Allen, arose about a hoe 
which the former claimed to use exclusively on the farm 
on account of his having helved it in his own time; but 
which the latter directed another slave to use on that day. 
That some angry words passed between the prisoner and 
the foreman, upon which the prisoner broke out the helve, 
and went off about one fourth of a mile to his work, which 
was packing cotton with a screw: that very soon after 
the dispute between the prisoner and the foreman, the lat- 
ter informed the deceased of what had occurred, who 
immediately went into his house: that while the deceas- 
ed was in his house, his wife was heard to say, “ I would 
not my dear,” to which he replied in a positive tone of 
voice, “I will: that in a very short time after this, the 
deceased came out of his house to the place where the fore- 
man was, and told him that he, the deceased, was going after 
the prisoner, and directed the foreman to take his cow- 
hide and follow after him at a distance; that the deceased 
then returned into the house and took his gun, mounted 
his horse and rode to the screw, a distance of about six 
hundred yards, where the prisoner was at work: that the 
deceased came up within twenty or twenty-five feet of the 
screw, without being observed by the prisoner ; dismount- 
ed and hastily got over the fence into the screw yard: 
that the deceased with his gun in his hand walked directly 
to the box on which the prisoner was standing engaged 
in throwing in cotton, and ordered the prisoner to come 
down: that the prisoner took off his hat in an humble 
manner and came down: that the deceased spoke some 
words to the prisoner, which were not heard by any of the 
three negroes present: that the prisoner thereupon made 
off, and getting between ten and fifteen steps from the de- 
ceased, the deceased fired upon him: that the report of 
the gun was very loud, and the whole load lodged in 
prisoner’s back, covering a space of twelve inches square : 
that the wound caused thereby might have produced 
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field and after retreating in a run about one hundred and 
fifty yards in sight of the deceased, the deceased directed 
two of the slaves present to pursue him through the field, 
saying, that “he could not go far;” that the deceased 
himself laying down his gun, mounted his horse, and having 
directed his foreman, who had just come up to pursue the 
prisoner likewise, rode round the field and headed the 
prisoner: that as soon as the deceased had done this, he 
dismounted, got over the fence and pursued the prisoner 
on foot: that as soon as the prisoner discovered he was 
headed, he changed his course to avoid the deceased, and 
ran in another direction towards the wood: that after 
pursuing the prisoner on foot two or three hundred yards, 
the deceased came up with him, and collared him with his 
right hand: that at this moment the negroes ordered to 
pursue the prisoner were runing towards the prisoner and 
the deceased: that the prisoner had ran before he was 
overtaken by the deceased five or six hundred yards from 
the place where he was shot: that at was not more than 
six or eight minutes from the time of the shooting, till the 
slaves in pursuit came to where the prisoner and deceased 
were engaged: that in a short time the said slaves came 
up, and being ordered by the deceased, one of them at- 
tempted to lay hold of the prisoner, who had his knife 
drawn, and the left thumb of the deceased in his mouth: 
that the prisoner struck at said slave with his knife, 
missed him and cut the deceased in his thigh. That in the 
scuffle between the prisoner and deceased, after the deceas- 
ed overtook the prisoner, the deceased received from the 
prisoner a wound in his arm which occasioned his death ; 
and that the deceased had no weapons during the scuffle. 
That soon after, the deceased let go his hold on the prisoner, 
who ran towards the nearest woods and escaped: that 
the deceased did not pursue him, but directed the slaves to 
do so: that the deceased soon recalled the slaves, and 
when they returned the deceased was sitting on the ground 
bleeding, and as they came up the deceased said, “ Will 
has killed me; if I had minded what my poor wife said, I 
should not have been in this fix.”” That besides the wound 
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on his thigh, the deceased had a slight puncture on his 
breast, about skin deep, and a wound about four inches 
long, and two inches deep on his right arm above his 
elbow, which was inflicted by the prisoner, and which 
from loss of blood occasioned his death, and that he died 
on the same day in the evening: that the prisoner went 
the same day to his master, and surrendered himself: 
that the next day, upon being arrested and informed of 
the death of the deceased, the prisoner exclaimed, “ Js it 
possible !” and appeared so much affected that he came 
near falling, and was obliged to be supported. That the 
homicide and all the circumstances connected therewith 
took place in Edgecombe county. 

“ But whether upcn the whole matter aforesaid the said 
Will be guilty of the felony and murder in the said indict- 
ment specified and charged upon him, the said jurors 
are altogether ignorant, and pray the advice of the Court 
thereupon. And if upon the whole matter aforesaid, it 
shall appear to the Court that he is guilty of the felony and 
murder wherewith he stands charged, then they find him 
guilty. If upon the whole matter aforesaid, it shall appear 
to the Court, that he is not guilty of the murder aforesaid 
charged upon him by said indictment, then the said jurors 
upon their oaths aforesaid, do say, that the said Will is not 
guilty of the murder aforesaid, as the said Will has for 
himself above in pleading alleged, but that the said Will 
is only guilty of feloniously killmg and slaying the said 
Richard Baxter.’ Upon this special verdict, his honour 
gave judgment that the prisoner was guilty of murder, and 
pronounced sentence of death; whereupon the prisoner 
appealed to the Supreme Court. 


B.F. Moore, for the prisoner.—It is conceded that Baxter 
occupied the place of master, and, in his capacity of over- 
seer, was invested with all the authority of owner, in the 
means of rendering the prisoner subservient to his lawful 
commands. With thisconcession, freely made, it is believed, 
that if the shot of the deceased had proved fatal, he had 
been guilty of murder, and not of manslaughter only. The 
instrument used, and the short distance between the par- 
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the want of malice could have deprived the act of any of 
the features of murder. The disobedience of running from 
his master on account of threatened chastisement, however 
provoking, does not justify the death of the slave. It is 
truly calculated to surprise the master into a sudden gust 


of passion, and, on this account death inflicted during such 


a moment, may well be mitigated to the offence of man- 
slaughter. But it is only the surprise of the passions that 
willextenuate their transport. Divest the act of all idea 
of surprise, it then becomes deliberate, and in law there 
will be no difference between shooting for the disobedience 
at the moment of running away, and many days thereafter. 
It is clear then, that if Baxter’s shot had been fatal, he had 
been guilty of murder and not of manslaughter. For, that 
he loaded his gun and proceeded to the cotton screw with 
the intent to shoot the prisoner, if the latter should make 
off, is manifest from his whole conduct, and particularly 
so, from the fact of his directing the foreman to walk be- 
hind at a distance. If he had armed himself for defence, 
expecting a conflict with the prisoner, he would have 
summoned his aid and kept it at his heels ready for the 
encounter. The bloody purpose of shooting had certainly 
been formed, and the time given him for reflection, and the 
calm concoction of his plans evince a settled design and 
perfect deliberation. He was not surprised into the act 
of shooting; it was deliberate ; ut was expected and intend- 
ed beforehand, and therefore murderous. Bevil on Hom. 
29; 1 Vent. 158. 

It is further believed by the prisoner’s counsel, that if on 
firing the shot, Baxter had rushed towards hiin ina threat- 
ening manner, and the prisoner had turned, being unable 
to escape, and slain the deceased, the act had been homi- 
cide se defendendo, and this upon the clearest principles of 
criminal law. 

The prisoner’s counsel contends :— 

First; That if Baxter’s shot had killed the prisoner, 
Baxter would have been guilty of manslaughter at the 
least. And 

Second; This position being established, the killing of 
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Baxter under the circumstances stated is but manslaugh- 
ter in the prisoner. 

The first position would seem too plain to be argued ; 
but as an opinion appears to be rapidly pervading the 
public mind, that axy means may be resorted to, to coerce 
the perfect submission of the slave to his master’s will; 
and that any resistance to that will, reasonable or unrea- 
sonable, lawfully places the life of the slave at his master’s 
feet, it may be useful to attempt to draw the line, if there 
be any, between the lawful and unlawful exercise of the 
master’s power. That there is such a line, though it may 
be difficult in all cases to find it, and fix it with precision, 
is nevertheless true; and although the Courts may resolve 
that in all cases short of homicide, they will not look for 
it, yet disagreeable and perplexing as the task may be, 
they cannot avoid the search, so long as a master may be 
tried for the homicide of the slave, or so long as the slave 
may set up any defence for the homicide of his master. 

It is not intended to combat the correctness of the de- 
cision in the State v. Mann, 2 Dev. 263, though that case 
leaves the slave, when his life is spared, in the slender 
guardianship of the “frowns and execrations” of a moral 
community against cruelty. That decision is not under- 
stood by me as some have expounded it. In declaring that 
a master cannot be indicted for a battery on his slave, the 
Court is not to be understood to affirm that he cannot be 
indicted for any offence which necessarily includes a bat- 
tery. J apprehend the substance of their decision to be, 
that they will take no cognizance of any violence done to 
the slave by the master which does not produce death. It 
is true, there Is a portion of the opinion of the Court which 
puts the slave entirely out of the pale of the law, and 
secures the master in a despotic immunity. In page 266, 
the Court say, “ such obedience is the consequence of only 
uncontrolled authority over the body; there is nothing 
else which can operate to produce the effect ; the power 
of the master must be absolute to render the submission of 
the slave perfect. In the actual condition of things it 
must be so, there is no remedy; this discipline belongs to 
the state of slavery; they cannot be disunited without ab- 
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slave from his obligation.” These expressions, it must be 
admitted, are clear beyond cavil in their meaning; and 
that they were selected to convey, with great accuracy, 
the opinions of the learned Judge who used them, may be 
well argued from the frank confession which he avows of 
their abhorrence. In truth, they do outlaw the slave, and 
legalise his destruction at the will of his master. It is 
believed, however, that they were never intended to cover 
the entire relation between master and slave. If they 
were, it is humbly submitted, that they are not only start- 
ling and abhorrent to humanity, but at variance with 
statute law and decided cases. Uncontrolled authority 
over the body, is uncontrolled authority over the life; and 
authority, to be uncontrolled, can be subject to no question. 
Absolute power is irresponsible power, circumscribed by 
no limits save its own imbecility, and selecting its own 
means with an unfettered discretion. Absolute power is 
exempt from legal inquiry, and is absolved from all account- 
ability for the extent, or mode of its exercise. During its 
operations, it acknowledges no equal, who may check its 
will, and knows no superior afterwards, who may right- 
fully punish its deeds. The language of the Court does 
not strictly and precisely describe the relations of master 
and slave which subsisted in ancient Rome, and does now 
subsist in modern Turkey; a relation which this Court 
in the case of the State v. Read, did most emphatically 
denounce, as inhuman, unsuited to the genius of our laws, 
and unnecessary to protect the master in his legal rights. 
In that case, Judge Henperson fixes the true boundary of 
the master’s power. It extends, says he, to securing the 
services and labours of the slave, and no farther. And he 
expressly declares that a power over the life of the slave is 
not surrendered by the law, because the possession of such 
a power is noways necessary to the purposes of slavery, 
and that his /ife is in the care of the law. 

The idea of the perfect submission of the slave is in true 
accordance with the policy which should regulate that 
condition of life, wherever it may exist. But whether it 
will more certainly result from the absolute power of the 


STraTe 


Vs 
Wi. 


128 


Dec. 1834. 


STATE 


VD 
WiILl. . 


IN THE SUPREME COURT 


owner, than from a large but limited authority, 1s ques- 
tionable indeed. More especially, if it be true, as argued in 
the opinion already referred to, that the absolute power of 
the master, although left unrestrained by law, 1s checked 
and fettered by what is stronger than law, the irresistible 
force of public sentiment. If that force is now setting in 
a counter-current against the license of absolute power, 
either it is to be deprecated and stopped, or absolute 
power is most clearly proved to be unnecessary to the ends 
of slavery. The Courts of the country should foster the 
enlightened benevolence of the age, and interpret the pow- 
ers which one class of the people claim over another, in 
conformity, not with the spirit which tolerates the barba- 
rian who is guilty of savage cruelty, but with that which 
heaps upon him the frowns and deep execrations of the 
community. All domestic police must be regulated by 
the feelings and views of those who dispense it. If it be 
true then, that public sentiment will no longer tolerate 
excessive cruelties from the master, as is said by Tavuor, 
Chief Justice, in The State v. Hale ; by Henperson, Chief 
Justice, in The State v. Read ; and by Rurrin, Chief Jus- 
tice, in The State v. Mann ; and if it be true, likewise, 
that the relation between master and slave is to be dis- 
covered from the opinions and feelings of the masters, we 
cannot hear, without surprise, that it is necessary in the 
actual condition of things, to clothe the master with an 
uncontrolled and absolute authority over the body of the 
slave. If such necessity now exists, the rhetorician hath 
spoken, and not the Judge. If such necessity does not 
exist, the power is given for abuse, and not to accomplish 
the objects of slavery. It would seem, really, that whilst 
the Courts are lauding the Christian benevolence of the 
the times, manifested by the humane treatment of the 
slaves, they are engaged in investigating to what possible 
extent the master may push his authority, without incur- 
ring responsibility. They feel shocked at the discovery 
they make themselves, but rise from their labour with the 
consolation, that few are so abandoned to a sense of public 
indignation, as to enjoy the revealed prerogative. If the 
expression could be divested of the appearance of sarcasm, 
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the great result of their disclosure has been to teach the 
kind master, how merciful and moderate he is in the midst 
of such plenitude of power; and the cruel one, how de- 
spised and desecrated he will be, if he use its legal license. 
Good men will feel no pleasure in the revealment, bad men 
will be freed from the check of ignorance. 

It is further said in the State v. Mann, “that the slave, 
to remain a slave, must be made sensible, that there is no 
appeal from his master, that his power zm no one wnstance, 
is usurped.” ‘The language here is equally explicit, and 
altogether as strong, as that before quoted. It denies to 
the slave the smallest attribute of a rational or feeling 
creature. It not only represses thought, and extinguishes 
all power to deliberate on any command of his master, 
however repugnant to natural justice it may be, and 
whether its execution is to affect himself or others; but 
it professes to control into perfect tameness the instinct of 
self-preservation. It would be difficult, and if it were easy, 
it would be lamentable, to accomplish the former; but it 
would be impossible to effect the latter. Such insensi- 
bility to life would defeat the very object of its inculca- 
tion, the value of the slave. For we can never hope to 
regulate this powerful instinct of nature, with an adjust- 
ment which will guietly yield all its love of life into the 
hands of a ferocious master, and yet preserve it against the 
world beside. But if it were desirable so far to annihi- 
late it, the task is beyond the reach of human ingenuity, 
and not to be accomplished by the possession of absolute 
power, however fearfully enforced or terribly exercised. 
The relation of master and slave may repress all the noble 
energies and manly sentiments of the soul, and may de- 
grade the moral being into a brute condition; and when 
this is done, we shall not be astonished to see the moral 
brute exhibiting the instinct natural to brute condition. 
How vain must it always be, when we shall have reduced 
humanity to its ultimate capability of degradation, to ex- 
pect any embellishment of mind to adorn the wretched 
existence. If the relation require that the slave should be 
disrobed of the essential features which distinguish him 
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quences, and leave its subject the instinctive privileges of 
a brute. 

I am arguing no question of abstract right, but am endea- 
vouring to prove that the natural incidents of slavery must 
be borne with, because they are inherent to the condition 
itself; and that any attempt to restrain or punish a slave 
for the exercise of a right, which even absolute power can- 
not destroy, is inhuman, and without the slightest benefit 
to the security of the master, or to that of society at large. 
The doctrine may be advanced from the bench, enacted 
by the legislature, and enforced with all the varied agony 
of torture, and still the slave cannot believe, and will not 
believe, “ that there is no one instance” in which the mas- 
ter’s power is usurped. Nature, stronger than all, will 
discover many instances, and vindicate her rights at any 
and at every price. When such a stimulant as this urges 
the forbidden deed, punishment will be powerless to re- 
claim, or to warn by example. It can serve no purpose 
but to gratify the revengeful feelings of one class of people, 
and to inflame the hidden animosities of the other. 

With great deference to the opinion already commented 
on, it would appear to me, that a conclusion directly the 
reverse, as to the necessity of absolute power in the master, 
should have been drawn from the premises. The slave 
can only expect to learn the law of: the land, as respects 
the power of the owner over him, from the manner in 
which it is generally, and almost universally, administered 
by the owner. If their treatment is now so mild, or be- 
coming so, as rarely to require the interposition of any 
tribunal for their protection, they will soon be taught by 
the conduct of their masters, if not already taught, that 
absolute power is not the master’s right; and the conse- 
quence which may be expected will be, that the slave will 
be prepared to resist its exercise, when bad men attempt 
to commit the cruelties allowed by it. So important is it, 
that the Court should, as far as possible, conform their 
exposition of the rights of men with those sentiments of the 
public, which, by the Court, themselves, are admitted to 
be wholesome and just. And especially should they do so, 
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Whatever be the power, however, which the master wu. 
may possess, it is given with the sole view to enable him 
to coerce the services of the slave, and all experience 
teaches us, that a power over the life is not necessary to 
effectuate that end. | 

The usual modes of correction are found to be alto- 
gether sufficient. Punishment short of death serves the 
end of the master, both as a corrective and as an example. 
Power over the life of the slave being therefore unnecessa- 
ry, ought not to be conceded. The use of highly danger- 
ous weapons in cases of simple disobedience is not tolerated 
by the law, because they are calculated to produce death. 

If the deceased had been reszsted, a great degree of force 
might have been used, and the law would not have been 
scrupulous in determining the excess. If he had been chas- 
tising the prisoner, in the ordinary mode, and death had 
ensued, it would have been nothing more than an unfortu- 
nate accident. But the prisoner was neither resisting his 
master, nor did the calamity grow out of any attempt to 
chastise. It is confidently contended, that a master has 
not by the law of the land, the right to kill his slave for a 
simple act of disobedience, however provoking may be the 
circumstances under which it is committed; that if the 
slave be required to stand, and he run off, he has not for- 
feited his life. This is conclusive, ifthe law will never jus- 
tify a homicide, except it be committed upon unavoidable 
necessity, and will never excuse one except it be done 
by misadventure or se defendendo. There is no principle 
in criminal law which will justify or excuse the death that 
has been caused through the provocation of the passions 
alone. 

This Court has repudiated all idea of similarity between 
the relation of master and apprentice, as understood in the 
English law, and that of master and slave, as understood 
in ours. J cannot perceive the propriety of such total 
repudiation. The foundation of both relations is the same, 
to wit, service; and although the slave may stand in a 
lower grade than the mere apprentice, and be more depen- 
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is in the degree, and not in the nature of the authority 
which the master of the one or the other may exercise. 
This seems to have been the idea of Justice Buacxsrone, 
who, in speaking of homicide by parents and masters, 
caused by immoderate correction, proceeds, “thus by an 
edict of the Emperor Constantine, when the rigour of the 
Roman law began to relax and soften, a master was 
allowed to chastise his slave with rods and imprisonment; 
and if death accidentally ensued, he was guilty of no 
crime: but if he struck him with a club or a stone, and 
thereby occasioned his death, or if in any yet grosser 
manner, (as by shooting,) “ immoderate suo jure utatur, 
tunc reus homicidit sit.” 4 Bl. Com. 183. 

It is not my purpose, however, to place the slave and 
apprentice on the same footing. It is freely conceded that 
there is a great difference between the two conditions, 
and that many cases of homicide committed precisely 
under the same circumstances, would be murder of an ap- 
prentice, and only manslaughter of a slave. Thus the 
master has the right to beat his apprentice as well as his 
slave, but the principle is universal, witha solitary excep- 
tion, that a man having the right under a given provoca- 
tion, to lay hand upon another, but using a weapon calcu- 
lated to produce death, and death ensuing, is guilty of 
murder. The exception alluded to is the slaying an adul- 
terer caught in the act. Bevil, 48. Now if an apprentice 
disobeys, and runs from his master in order to escape 
chastisement, and the master shoots and kills him, it is 
murder. Bevil, 51,52 and 53, and 62§2. Surely the 
slaying of the slave under the same circumstances, after 
full allowance for the difference in their grade of life, can 
be nothing less than manslaughter. If the law, for the 
purposes of policy, will not permit the master to be called 
to account for batteries, however cruel or unjust, done on 
the body of his slave, as it does in the case of an appren- 
fice, yet when it is obliged to examine the extent of the 
master’s powers by reason of a death, then it will apply 
the same reasonable rules in investigating the master’s . 
guilt and the slave’s conduct and rights, which it applies 
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difference of condition. 1 Hawks, 217. Tf, indeed, the 
master may not be called to account till the death of his 
slave; if he have this wide scope of authority, to be exer- 
cised upon his own discretion, it is highly reasonable, that 
when he is called to account, the examination should be 
rigorous, for it is the only protection which the slave can 
claim at the hands of the law, and therefore ought to be 
strict, in order that it may be the more efficient. It is 
here alone, that the slave, in the eye of the law, ascends 
from the level of mere property, and takes an humble stand 
amid his species. Here he is regarded as a rational crea- 
ture. Scott’s case, 1 Hawks, 24. State v. Read. 2 id., 
454. The necessity of averring that he is property, and 
whose property, as is requisite in indictments for the bat- 
teries of slaves, is here dispensed with; and from this dis- 
tinction alone it would appear, that the Courts, in the 
very form of the indictment for murder, have not recog- 
nised the exemption of the master from the accountability 
common to the world beside, for the death ofa slave. 2 
Dev. 264. 

The prisoner was shot in the act of making off from his 
overseer, who was prepared to chastise him. <A master’s 
authority to apprehend his slave cannot be greater than 
that of a constable or sheriff to arrest for a misdemeanor ; 
and a constable may not kill in order to prevent the escape 
of one guilty of that grade of offence. The law has so 
high a regard for human life, that it directs the 
officer to permit an escape rather than kill.  Bevil, 
119 $4, 165. If the officer act illegally, by abusing 
his authority, or exceeding it, resistance unto death 
is not murder. ibid. 194. But if the master have 
greater authority to apprehend his slave, than a Jaw officer 
hath to arrest, under a precept, for a misdemeanor, he 
certainly has not greater than a sheriff, acting under a 
precept, hath to arrest a felon. Here the law again shows 
its tender and noble regard for human life and its detesta- 
tion of the shedding of human blood. The officer is not 
allowed to kill a felon, a murderer, or a traitor, unless his 
escape be inevitable. Bevil, 114, § 1; 117,§ 2. “ Andin 
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ing another, the abuse of his power makes him guilty of 
manslaughter.” Ibid. 78. An officer, therefore, having 
the right to kill a felon, in order to prevent his escape, and 
doing so when the escape may be prevented by more 
lenient means, is guilty of manslaughter. Ibid. 114, § 1. 
This necessity must always be proven. It is never pre- 
sumed. No such necessity appears in the finding of the 
jury. In legal contemplation, therefore, it does not exist. 

The Jaw enjoins it as a duty on the officer to kill a felon, 
rather than permit his escape, upon the presumption, I 
suppose, that if he do escape, he will forever elude the 
penalty of his crime. Such is not the case with a run- 
away slave, who, in general, may be certainly recaptured. 
No one will be found to maintain, that it is the duty of 
the master to kill his slave rather than suffer his tempo- 
rary escape. The prisoner was in the act of disobedience, 
and not of resistance, between which there is a substantial 
difference. Act of 1791; Bevil, 114. 

The deceased then greatly exceeded his authority, 
whether the prisoner is to be considered in the light of an 
apprentice ; of one who had committed an aggravated mis- 
demeanor; or even in that of a felon; and if death had 
ensued, I conclude that he would have been guilty of man- 
slaughter at the least. 

This brings us to the important question in this case. 
Was the prisoner justly so provoked by the shooting, as 
under the influence of ordinary human frailty, to cause 
his reason to be dethroned, and to be deprived of delibera- 
tion? Or, in the language of Judge Haywoop, in Norris’s 
case, “‘ was not the prisoner thereby deprived of the free 
and proper exercise of his rational faculties, owing to the 
fury of resentment, not unreasonably conceived?” If he 
was, that ends the question. Was it such a provocation, as, 
allowing for the disparity of the free and slave condition 
of men in this country, was well calculated, even in minds 
tolerably well regulated, to throw a man off his guard, 
and excite a furious anger? If so, the State v. Merrill, 
2 Dev. 279 (Rurrin’s opinion) determines the fate of the 
prisoner. An appeal to human nature in its most degraded 
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that an appeal to the principles of law, as founded in they," 
nature of man, and recognised for centuries, will leave 

not a particle of doubt. Can the prisoner be guilty of 
murder? Who can review the circumstances of the case, 

and in his candour pronounce that they carry in them, 

“the plain indication of a heart regardless of social duty, 

and fatally bent upon mischief!” If his case can be made 

to reach this standard definition of murder, what bosom is 

there which does not luxuriate in the poison of murderous 
thought? And in vain may nature plead her wrongs 

and the tempest of the passions, to excuse the indiscretion 

of her fitful moments. It may be murder; but if so, it 

must find its guilt, not in the human disposition, but in a 

policy that knows no frailty and shows no mercy. That 

policy is yet to be declared. I will not suppose its intended 
application to this case, and I shall, therefore, for the pre- 

sent, take the liberty of discussing the defence upon the 
received principles which define murder, and distinguish 

it from manslaughter. 

Murder is the felonious killing of a human creature with 
deliberation. The act must have three intents. I. An 
intent to kill or hurt. 2. An intent to kill or hurt unjustly. 
And, 3. The intent must be deliberate. Jt is only neces- 
sary in this case to consider the deliberation of the intent ; 
for it is admitted that the intent of the prisoner was to kill 
or hurt, and that it was unjust; but it is denied that it 
was deliberate. 

The intent is not deliberate if there be provoking cause. 
Bevil, 28 § 1; 34§3. The mischievous vindictive dis- 
position, essential to constitute the crime of murder, is 
implied from the want of legal cause of provocation. The 
greatest care should be taken not to confound a vindictive 
act, and such an act as shows a vindictive disposition. 
Bevil, 41, and note. Every case of manslaughter, perpe- 
trated in anger, is a vindictive act; whilst every case of 
murder exhibits the vindictive disposition. A vindictive 
act simply, is the result of ordinary frailty ; a vindictive 
disposition is thé attendant of extraordinary depravity. 
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marshals, stimulates and leads the passions. 

Manslaughter wants one of the above intents which 
define murder. It implies an intent to kill or hurt, and 
that the intent is unjust, but supposes the absence of delib- 
eration, or the presence of a justly provoking cause. (Cases 
illustrative of this definition, Bevil, 64, 65. 67 § 5, 68. 74 
§2,76§ 3. Stedman’s case, p. 80. Carey’s case, p. 124.) 
But what is justly provoking cause? In our search for 
the meaning of the expression, we cannot consult the 
vague notions of men, as toinsults. There would not only 
be no certainty in them as a guide, but they would strip 
men of all security for their lives. We must appeal to 
the commen law as it has recognised excusable frailties. 
Its principles being bottomed on human nature civilised 
by legal restraints and legal privileges, adopt themselves 
with a happy facility, to all the changes and modifications 
of society, and to all the mutations in the relations of its 
parts. These principles having discarded the idea of legal 
provocation from words, have resolved the foundation of 
their existence into the protection of the person. 

Self-preservation, being a prime law of nature, and 
indispensable to the first and permanent interests of society, 
the instinct is fostered instead of being checked. The 
policy of the law to cherish it, is what dispenses indulgence 
to an excess of force requisite to preserve it, and palliates 
an unnecessary homicide. If human institutions could so 
blunt this sense as to effectuate a law which should forbid 
blow for blow not threatening death, the introduction of | 
slavery, to a great degree, would be already prepared. 
If, however, the degradation should stop at this point, still 
there would be a very ample scope for this powerful sense 
to act in, and a dangerous attack, or a blow menacing 
death, being out of the customary sufferance, would call 
up, in vigour, the unsubdued though mutilated sense, and 
surprise it into action. It is not the object of the law, in 
its regulation of the relation of master and slave, to destroy 
any portion of the instinct of self-preservation. On the 
contrary, it would be rejoiced to preserve it entire, but 
this is inconsistent with the subjection of the slave, with- 
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to be displayed by the slave, as by a freeman, the autho- 
rity of the master would be at an end. Hence it is, that 
when it is not so essential to be curbed, it it allowed to 
enjoy a wider range; as in respect of strangers who have 
no right to assume any authority, it is permitted to turn 
many degrees towards the condition of freemen. And 
hence it is too, that whenever the law, for the purpose of 
sustaining the relations of the several parts of society, 
deemed essential to the peace and safety of the whole, tol- 
erates its partial suppression, it provides the best possible 
security against any abuse likely to occur because of its 
required extinction. Thus it gives to the wife, the pro- 
tection of love and identity of welfare; to the child, the 
shield of affection; to the apprentice, the guaranty of a 
penal bond; and to the slave, the guard of interest. In 
the general, in proportion as these securities are weaker, 
that of the law itself ought to be stronger; and in pro- 
portion as the subjection in the one or the other of these 
relations, is required to be greater or less, so must the sup- 
pression of this instinct be greater or less. The subjection 
in the relation of slavery ought to be greater, and so ought 
the extinction of the instinct to be greater, than in any of 
the other relations. It is the legal duty of all who are 
subjects, in any one of them to adapt and conform this 
instinct to the extent necessary to maintain the relation; 
and if any one do not, he shall not plead its want of sub- 
jection in excuse of a deed occasioned by his neglect of 
duty. Ifan apprentice, being under a lawful correction, 
shall resist and slay his master, it is murder and not man- 
slaughter, because the law cannot admit that he was pro- 
voked. Ifa slave be under any correction, with or with- 
out cause, from his master, provided it do not threaten 
death or great bodily harm, and he: resist and kill his 
master, this is murder likewise, and for the same reason, 
as the law requires this degree of submission from him. 
But if the apprentice be unlawfully beaten, and he resist 
and kill his master, it 1s not murder, because the law hath 
not required him to extinguish his instinct of preservation 
to such an extent, and therefore, it admits that he was 
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provoked ; so if a slave be beset by his master in a manner 
to threaten death, and he slay his master, this cannot be 
murder, because the law hath not required him to extin- 
guish his instinct to so great a degree, and therefore it 
admits that he was provoked. In a word, in those bounds 
within which the law has enjoined it as a duty to curb the 
instinct of self-preservation, we are not allowed to display 
it, and if we do, the law cannot hear the defence of pro- 
vocation; but all display of it out of those bounds, is 
admissible and is the effect of legal provocation. The law 
demands it as a duty that we should tame our passions to 
suit the condition which it has assigned us. It supposes 
that this duty will become habitual, and consequently of 
easy performance, that we will conform ourselves to its 
requirements. This, and this alone, is the true foundation 
of all the distinction between the master and the appren- 
tice, between the freeman and the slave. 

But having conformed ourselves to a given and required 
degradation, to an enjoined submission, we are ready by 
our very nature and habits, to resist any degradation or 
submission greatly beyond that which we have learned to 
acquiesce in as a duty. When a slave is required tofbare 
his back to the rod, he does it, because it is usual; but 
when he is required to stand as a target for his master’s 
gun, he is startled: no idea of duty sustains the require- 
ment, and the unquelled portion of his instinct rouses his 
passions to resistance. | 

Human institutions are inadequate to the task of settling 
a condition in society which shall impart to its members 
the highest perfection of philosophic fortitude and the 
lowest degradation of animal existence; which shall blend 
into harmony the reasonable man and the _passionless 
brute. 

When it is declared that a slave is a reasonable or human 
creature, as in State v. Scott, State v. Hale, and State v. 
Read, and that he is the subject of felony at common law; 
that murder and manslaughter both may be perpetrated 
on his person; that himself may commit both, it would 
seem to result that he was acknowledged to possess the 
human infirmities common to his species. That they must 
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victim, I hope I have satisfactorily shown. And I now 
come to the deliberate conclusion, that the only difference 
caused by the relation consists in the fact, that there are 
some acts of the slave which constitute provocation, that 
would not, if done by a freeman; some which would con- 
stitute provocation to the master which would not to a 
stranger ; and on the contrary, that a slave is not per- 
mitted to be provoked at many acts done by a stranger 
freeman, which would constitute a lawful provocation if 
done by a fellow slave; and that a great variety of acts, 
done by the master, shall not be sufficient cause of provo- 
cation, which, if done by a stranger, would so be deemed. 
But that not in a sengle relation in which the slave is placed 
by the law, is he debarred in every case of violence to his 
person, from feeling and pleading a legal provocation. 

If I have been successful in showing that the deceased 
greatly abused his authority by shooting at the prisoner, 
and that the act was calculated to produce a resentment 
not unreasonably conceived, the inference in law is irresis- 
tible, that if the prisoner, immediately on being shot, had 
turned and slain the deceased, it could not have been more 
than manslaughter; and the only important point now 
remaining to be discussed, 1s, whether the interval of time 
between the reception of the injury and the commission of 
the homicide, enhances the guilt of the deed. The law 
would be vain and nugatory as a rule of action, if it 
should allow that the passions may be justly provoked, 
and yet refuse to allow a reasonable time for their subsi- 
dence. When it says that reason may be dethroned, it is 
never guilty of the solecism of holding the judgment ac- 
countable, till reason can be reseated. Whether there 
may have been sufficient time for that important operation 
of the faculties, is a question often dependent on the cir- 
cumstances of the case. The continuance of the original 
exciting causes and the addition of subsequent stimulants, 
being necessarily calculated, to prevent the restoration of 
reason, may prolong the time till they cease to exist; nor 
even then, at the very moment of their cessation, does the 
Jaw demand that the bosom shall return to its calm and 
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be looked for, in the tempest of the passions, than it is in 
the storms of the ocean, whose angry waves are often seen 
to run mountain high, long after the dark cloud hath pass- 
ed away, and the raving wind hath fled from the conflict, 
leaving its enraged victim heaving with agitation beneath 
a tranquil and sunny heaven. 

The time in this case was but six or eight minutes, and 
the wound calculated to produce death. If the exciting 
cause of provocation had here ceased, it would be a rigid 
and unnatural rule, to require, at the expiration of this 
short period, the presence of a responsible judgment ; for it 
is perfectly apparent, that in proportion to the severity of 
the injury received, will be the length of time which na- 
ture demands to adjust the shaken balance of the mind. 
The prisoner had much cause to suspect that his wound 
would prove fatal; and no man, either bond or free, 
labouring under the excitement incident to such a situa- 
tion, could, so soon, have quelled his fury, and recalled his 
scattered senses. But these few moments were not allow- 
ed to be moments of rest and thought to the wounded man. 
They were moments of flight and active pursuit ; flight, by 
aman dangerously shot, his wounds bleeding in profusion, 
and chafed into agony by the friction of his clothes and 
the motions of his body; pursuit, by a man who had med- 
itated and attempted a deadly injury; who called to his 
aid three more men, ready to execute his purposes what- 
ever they might be; who was well aware of the mangled 
condition of his victim, and who under the full conviction 
of his shot proving fatal, cheered his comrades of the chase, 
by the unfeeling exclamation, “he can’t run far.” Let it 
be remembered too, that the prisoner, during this space of 
time, had run a distance of five or six hundred yards; that 
he was overtaken by a man, who, in moments perfectly 
cool, when compared with those in which he captured the 
prisoner, had not hesitated to shoot him at a distance of a 
few rods, and by what logic can we arrive at the conclu- 
sion, either that the prisoner had enjoyed opportunity to 
regain his judgment, or that he had not every reason to 
apprehend from the deceased the finishing stroke to his 
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ed to madness, who, in cooler times, had violated every 
duty ; as a man, had deliberately prepared himself to take 
the life of his fellow man; and, as a superintendent, had, 
for trifling cause, attempted to destroy valuable property 
entrusted to his care? In no part of the slave’s conduct 
does he evince a disposition to seek a conflict. He takes 
every occasion to avoid it. When he is headed, he does 
not hesitate to turn his course, and flee from an encounter. 

Upon the whole, I cannot bring my mind to the conclu- 
sion, that this case is of higher grade than manslaughter, 
if of that; and whatever may be the prisoner’s fate, I am 
free to declare, and with the most sincere candour, that I 
do not recognise in his conduct, the moral depravity of a 
murderer, nor any high degree of inaptitude to the con- 
dition of slavery. He was disobedient, it is true, and 
ran to avoid chastisement. Three-fourths of our slaves 
occasionally do this. He slew his overseer, it is true, after 
having been dangerously shot, pursued and overtaken. 
The tamest and most domestic brute will do likewise. And 
I feel, that if he must expiate the deed under the gallows, 
he will be a victim, not of his own abandoned depravity, 
but a sacrifice offered to the policy which regulates the 
relation of slavery among us. But before he is sacrificed, 
it may be useful to inquire into that policy. The interests 
of society demand that it should be fixed, and permanently 
fixed, that the master may know the extent of his autho- 
rity, and the slave prepare himself to its accommodation. 

No question can be more delicate, or attended with so 
many bad consequences if settled in error. It would be 
next to impossible for the judiciary to adjust this relation 
adversely to any strong and deliberate opinion entertained 
by the public mind. The momentum of this feeling acting 
through the juries of the country and the spirit of the legis- 
lature, would be too powerful, successfully to be encoun- 
tered by the Courts. And in whatsoever decided current 
it might run, it would, finally, bear into its channel all in- 
terpretations of the law. | 

By a timely and judicious administration of the law, 
however, in relation to this subject, the Courts may effect 
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they may exert the opportunities afforded by their situa- 
tion, in a most happy manner to impart fixedness and sta- 
bility to those principles which form the true basis of 
the policy. They have of late frequently announced from 
the bench, the progression of humanity in the relation, 
and their clear conviction, that the condition of the slave 
was rapidly advancing in amelioration, under the benign 
influence of Christian precepts and the benevolent auspices 
of improving civilisation. It is believed, that these convic- 
tions were founded in truth, and the various laws on the 
statute book bring ample testimony to the fact. As far as 
slavery has been the subject of legislation for the last 
ninety years, it has been undergoing a gradual revolution 
in favour of the slave, and, it is confidently asserted, not — 
adverse to the best interests of the master, or of the secu- 
rity of the public. In a popular government, we can 
nowhere look for more correct information of the state of 
the public mind, upon a subject deeply interesting to the 
people at large, than in their laws. The history of the 
legislation of the state for the last century on this subject, 
during which more than a dozen principal acts have been 
passed at intervals, is a history of a gradual progression 
in the improvement of the condition of the slave, in the 
protection of his person, his comforts, and those rights not 
necessary to be surrendered to his master. The length of 
time in which this evidence of a common sentiment has 
been continuing in one course, is irrefutable testimony of 
its being the true and deliberate sense of the community. 
Very lately the whole subject came before the legislature ; 
and though it was at a time when the public mind was 
inflamed and alarmed at a recent and yet reeking massa- 
cre, they did not relax the laws made for their protection, 
nor render their lives or persons less secure. From the 
act of 1741, which put the life of the slave on trial, in the 
hands of three justices and four freeholders, down to that 
of 1831, which secures, beyond doubt, the right of the 
slave to a jury of slave owners, there will be found, with- 
out a solitary retrograde, one continued, persevering and 
unbroken series of law, raising the slave higher and higher 
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character of the acts, though they are not numerous, nor 
strongly marked with exclusive benefit to the slave, is 
evincive of an intent to afford protection, where before it 

was weak. From that period, however, it may not be 
uninteresting to furnish a brief synopsis of them, in a case 
so important as this. (Here the several acts alluded to 
were reviewed.) 

It is not possible that there can be found, anywhere, a 
plainer manifestation of a decided intent to raise the consi- 
-deration and standing of the slave, than is here exposed in 
the foregoing acts of the legislature. Will the Court dis- 
appoint this unequivocal intention? Will they rebuke 
the spirit of the age, and strike back this unfortunate race 
of men, advancing from the depths of misery and wretch- 
edness, toa higher ground, under the shield of so much 
legislation enacted in their behalf? 

Our laws furnish incontestable evidence of what zs the 
enlightened sentiment of the state. The history of other 
nations affords a body of luminous information, to instruct 
us what that sentiment should be; and I feel no small 
pleasure in believing, that the legislative policy of our past 
and present day most fully accords with that course, 
which the long tried experience of bygone ages has dis- 
tinctly marked out as the wiser and better one. 

Upon this subject, the Baron Montesquieu has gathered 
the choicest materials of every age, clime, and nation. 
With a mind, formed in the mould of patience itself; strong 
by nature, and enriched with a philosophic cultivation, he 
hath executed the task of analysis with the most profound 
and discriminating sagacity. With no object in view, but 
the advancement of political knowledge, he hath unmasked 
all the forms of government, traced to the fountain the 
principles of ‘their action, and exposed to the meanest ca- 
pacity the deep and hidden reasons of all the diversified 
relations of man, and the true genius of the laws necessary 
to support them. 

In his Spirit of Laws, vol. 1, p. 291, et seq. to 298, he 
treats of the subject of slavery, and informs us, as the 
result of his inquiries, that in governments whose policy 
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hands to quel] attempts to regain liberty, slaves may be 
treated with great rigour and severity, without the hazard 
of servile wars; but that in republics, where the policy is 
essentially pacific, and the citizens devoted to the arts of 
peace and industry, the treatment of slaves should be mild 
and humane: that the power of the master should not be 
absolute, and that the slave should be put within the keep- 
ing of the law. If that candid and ingenious writer be not 
deceived in his conclusions, he has given us a hint for the 
regulation of our domestic servitude, the neglect of which 
may lead to the most fatal sequel. Our government is, 
perhaps, the most pacific on earth, and the citizens most 
addicted to the pursuits of civilised life. How inconsistent, 
then, will it be in us to adopt a policy in relation to our 
slaves, which must be either yielded up, or must change the 
habits and character of our people, and ultimately our 
form of government, with the blessings of liberty itself. 
We may not expect that the danger of servile wars will 
only operate to arm the citizens, generally, in their own de- 
fence. The recent insurrection may show, indeed, the for- 
mation of numerous companies of yeomanry for the purpose 
of being always ready to meet and vanquish the earliest 
movements of insurrectionary slaves; but a little obser- 
vation at this time, so soon too after the panic that gave 
rise to these preparations, will serve to show, that at the 
present moment, there remains scarcely a single one of the 
many associations which were then formed. They grew 
up with the panic, and they have vanished with it. It 
must be apparent, then, if ever-ready arms are necessary 
to our safety, they must be loged in hands not filied with 
other occupations, but responsible to the public for effi- 
ciency and dispatch. In other words, if a display of force 
be requisite to chain down the spirit of insurrection, or 
stop the bloody career of its actual march, a standing army, 
which will leave the great body of citizens to pursue their 
favourite occupations of peace, in perfect security, will be 
the loud demand of the community. How certainly such 
a permanent association of armed men, first formed to pre- 
serve the relations of our slavery, will ultimately introduce 
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nations, and the warning of our own Constitution will most “gi. 
fearfully answer. I know it has been frequently said, and 
with some it is a favourite idea, that the more cruel the 
master, the more subservient will be the slave. This precept 
is abhorrent tohumanity,and isa heresy unsupported by the 
great mass of historic experience. The despair of indivi- 
duals cannot last forever; neither will that of a numerous 
people inflicted with common wrongs, and exchanging a 
common sympathy. Rome had no servile wars, till her 
_ masters had outraged every feeling of Justice and benevo- 
lence, and made their slaves drink the cup of unmitigated 
cruelty to its last drop; nor had she any, that I remember, 
after the first Christian prince of the empire, had relaxed 
the intolerable degradations of that unfortunate class of 
her people. 

I feel and acknowledge, as strongly as any man can, the 
inexorable necessity of keeping our slaves in a state of 
dependence and subservience to their masters. But when 
shooting becomes necessary to prevent insolence and dis- 
obedience, it only serves to show the want of proper 
domestic rules, but it will never supply it; and never 
can a punishment like this effect any other purpose, but to 
produce open conflicts or secret assassinations. 

In adjusting the balance of this delicate subject, let it 
not be believed that the great and imminent danger, 1s in 
overloading the scale of humanity. The Court must pass 
through Scylla and Charybdis; and they may be assured 
that the peril of shipwreck is not avoided, by shunning 
with distant steerage, the whirlpool of Northern fanaticism. 
That of the South is equally fatal. It may not be so 
visibly seen; but it is as deep, as wide, and as dangerous. 
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Mordecai, for the prisoner.—1l. Had this been a case of 
homicide committed by one free white man upon another, 
occupying the same station in society, it would have been 
clearly a case of justifiable homicide; to arrive at this 
conclusion, it is merely necessary to refer to the facts found 
by the special verdict. 

2. If this would be the case between equals, let us next 
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upon an equal footing, but between a superior and an in- 
ferior, a master and his apprentice, or between persons 
one of whom has a right to command the services of the 
other, and chastise him for the purpose of enforcing obe- 
dience to his commands. 

The distinction in cases of this kind seems to be this: 
where the party having the right to chastise the other, uses 
no unlawful or deadly weapon in inflicting the chastise- 
ment, and does not appear to aim at his life, there, if death 
ensues, it will be murder or manslaughter according to the 
degree of violence used. Vide Nazlor’s case, 1 Kast, P. C. 
261.277. But if the party undertaking to chastise or 
punish, uses a weapon likely to produce death, and death 
ensues, he is guilty of murder if he slay the other. Bevil, 
48. 74,'75, 76. Or ifhe be slain under such circumstances, 
the slayer isexcusable. Vide Nailor’s case, ubi supra. 

3. If this be the true distinction as between freemen, 
and it is confidently believed to be so, let us next inquire 
what difference is produced by the circumstance of the 
slayer being a slave, and the party slain occupying the 
relation of master. 

Slaves seem formerly to have been regarded in this 
state as mere chattels, and not only the master or owner, 
but any person might kill them, however maliciously, 
without subjecting himself in the case of the master or 
owner to any penalty whatever; and in the case of a 
stranger, to no other than a civil action from the master 
to recover the value of the slave. We accordingly find 
the act of 1741, which is the first act on the subject of 
killing slaves, after providing a remedy for the owner for 
the loss of a slave killed in dispersing an unlawful assembly 
of slaves, saves to the owner his right of action against any 
one killing a slave contrary to the provisions of that act, 
evidently regarding it as no offence against the criminal 
Jaw. And this view is also taken by Haun, J. in State v. 
Boon, Tay]. 253, in which he held that killing a slave was 
no felony at common law. 

The first action of the legislature, making it an offence 
against the criminal law, was in 1774, when by an act, the 
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arisen with respect to the punishment proper to be inflict- Starz 
ed upon such as have been guilty of wilfully and mali- wy, 
ciously killing slaves,’’ it is enacted, that for the first offence 

the offender shall suffer twelve months imprisonment; 

and for the second shall be guilty of murder, and suffer 

death without benefit of clergy. The second section 
provides that he shall pay the owner of such slave, on the 

first conviction, such sum as may be assessed to be his 
value,—still evidently regarding it more as a loss of pro- 

perty than as an offence against the criminal law. 

Such continued the law until the year 1791, when the 
legislature seem to have become ashamed of their pre- 
vious legislation on this subject, and by an act, the pre- 
amble of which recites, “that the distinction heretofore 
drawn between the murder of a white person, and one who 
is equally a human creature but merely of a different com- 
plexion, is disgraceful to humanity and degrading in the 
highest degree, to the laws of a free, Christian and en- 
lightened country,” the same punishment is imposed for 
the wilful and malicious killing of a slave, as for that of 
a freeman. It is true, this act, owing to the vague and 
uncertain terms in which it was couched, was never carried 
into execution. Still it is evidence of the change of opinion 
and policy which had taken place in the community as to 
this unfortunate class of beings, at that day. 

Divers other acts ameliorating the condition of slaves, 
removing them froma level with brutes and advancing 
them more nearly to a level with the whites, were passed 
between that time and the year 1817; still it will be found 
that no legislation had yet made or attempted to make any 
other than the wilful and malicious killing of slaves in- 
dictable ; accordingly in State v. Piver, 2 Hay. 79, the 
prisoner though admitted to be guilty of the manslaughter 
of a slave was discharged, the Court holding that no pun- 
ishment was affixed by law to that offence. And the 
same doctrine is recognised by Tayzor, C. J. in State v. 
Tacket, 1 Hawks, 217. 

In the year 1817, however, the legislature determining 
to abolish the last remnant of that barbarous and inhuman 


148 


IN THE SUPREME COURT 


Dec. 1834. spirit, which had previously characterised their legislation, 


STATE 


Ve 
Win 


placed the killing ofa slave on the same footing, under like 
circumstances, with the killing ofa free man. 

Our Courts too, in further pursuance of this liberal and 
enlightened spirit, in 1823, (State v. Read, 2 Hawks, 454,) 
held (contrary to the opinion of one of its members, as 
delivered in State v. Boon,) that the murder of a slave 
was indictable at common law ; and still further, in State v. 
Hale, 2 Hawks, 582, that an unprovoked battery committed 
by a free man, (not being the master) upon a slave was in- 
dictable. 

These various acts both legislative and judicial, have 
been adduced for the purpose of showing, that however a 
mistaken policy or want of humanity may have actuated 
the proceedings of the former branch, or influenced the 
decision of the latter, in the earlier stages of our society, 
these feelings and opinions no longer prevail; that slaves 
are no longer regarded as mere brutes or chattels, but that 
they are now viewed both in the eye of the law and of 
society, as human beings, liable to be operated upon by 
thesame passions, subject to the same infirmity, and under 
the protection of the same laws with the white man. If 
then he be a human being, and that he is, is declared (if a 
judicial decision upon this point be required) by the act of 
1791 ; by Jounsron and Taytor, Judges, in State v. Boon ; 
by Hxznpmrson, J. in State v. Read ; and again by Tay- 
Lor, C. J, in State v. Hale ; if he be a human being, a rea- 
sonable creature, within the protection of the law, are not 
the same rules of construction to be applied in his case, in 
ascertaining his guilt or innocence ? Should not the same 
allowance be made for the infirmity of his nature, the ope- 
ration of his passions, the excitement of his feelings, that 1s 
made in the case of a white man? Kept by the stern poli- 
cy of our laws in a state of ignorance, rude and unculti- 
vated, without any of the aid to be derived from education, 
or the mild and benign principles of religion, is it just, is it 
reasonable to require him to exercise a greater degree of 
control over his feelings and passions, than one who has en- 
joyed all these advantages ? 

But it is said, that policy, and the state of our society, 
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must be regarded in the case of a freeman, should be laid 
aside when a slave is the subject of their operation. I ask 
where is the authority which authorises such a conclu- 
sion? itcan be found no where. So long as he is admitted 
to bea human being, and endowed with the same faculties, 
he must be treated as such, is hable to the same penalties, 
and entitled to the same clemency in passing upon his 
offences that other human beings are. 

That his passions are not subject to be aroused by the 
same causes and circumstances, which would arouse those 
of a freeman, is freely and fully conceded; but to say that 
no circumstance, however aggravating, no injury, however 
great, can possibly, or ought reasonably to arouse or inflame 
his passsions, is requiring what the sober judgment and 
unbiassed reason of every honest, conscientious man, must 
tell him is contrary to the laws of nature, and what no 
human law, however rigorous or severe in its enactments, 
can possibly effect. AII law should be founded on reason ; 
and when we are led to a conclusion so utterly absurd, and 
so manifestly contradictory to reason, it Is time that we 
should look around, and at least suspect that we have 
mistaken the meaning of a law, which leads us to such 
results. 

I have before stated (what will be admitted by all,) if 
this homicide had been committed by one freeman upon ano- 
ther, each of whom occupied the same station in society, 
or even by a freeman occupying an inferior station upon 
his superior, that in either case under the circumstances 
here found, the slayer would have been justifiable ; it now 
remains to examine what difference is produced by the fact 
of the slayer being a slave, and the slain his master. 

It is not contended, nor is it necessary to contend, that 
the slave should be placed on the same footing with the 
freeman, and that the same rules should be applied to him 
in ascertaining the nature and grade of his offence, that 
would be applied to the freeman. This would be contra- 
vening decisions which are now too firmly established to 
be shaken, and which policy alone requires should be ad- 
hered to. But it is urged that neither policy, nor the state 
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of our society requires that so broad and invidious a dis- 
tinction should be drawn between the two classes, as that 
which would go to establish the principle, that the same 
act which would in the case ofa freeman be declared justi- 
fiable, or excusable, should, in that of a slave, be held the 
foulest murder. 

It is believed, however, that there is no necessity for re- 
sorting to either of these two extremes, but that the true 
rule will be found in the mean between them, and in the prin- 
ciples recognised and adopted by this Court in Tacket’s case. 
Wherever slavery exists, a broad and acknowledged dis- 
tinction must be marked out and observed, between the 
slave and the freeman; and many acts which if committed 
by one freeman upon another would not mitigate or ex- 
tenuate a homicide, in the case of a slave will have 
that effect. It is impossible, as is said in that case, to de- 
fine and designate these acts, each case must depend upon 
its own circumstances. Menacing or provoking language 
from one freeman to another, will not justify an assault ; 
but such provocation given by a slave to a white man, will, 
it is said, amount to a justification. Apply this rule to all 
other offences; let it be held also, that what in the case 
of a freeman would be justifiable, or excusable homicide, 
will in that of a slave, amount to manslaughter; and what 
would be manslaughter in the freeman, is murder if com- 
mitted by a slave; and in this way, it is believed, a suffi- 
ciently. broad and marked distinction will be drawn 
between the two classes, to secure the dominion of the one, 
and the subserviency of the other, and at the same time to 
afford to the slave all necessary protection against acts of 
lawless violence and outrage. Apply this rule in all its 
severity to the present case; make all the allowance which 
can be asked for the difference in the condition of the free- 
man and slave, and then make the smallest grain of allow- 
ance for the weakness of human nature, and it 1s impossible 
that this can be pronounced to be more than a case of 
manslaughter. 

But it is insisted, that the deceased did nothing more 
than he had a right to do, used no other means than such 
as the law clothed him with; in other words, that he stood 
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lute power and authority over the body and life of the 
prisoner, and that the exercise of that authority cannot be 
called in question by any earthly tribunal. If such be 
indeed the law, it must follow as a necessary consequence, 
that as the deceased had a right to resort to whatever 
means his fancy or passion might dictate in the infliction 
of his chastisement, the prisoner had no right to raise an 
arm in self-defence, and therefore the offence being com- 
mitted by him in the deliberate prosecution of an unlaw- 
ful act, it must be murder. If such be the law, ab- 
ject and degraded indeed is the condition of the slave, 
and fearful must be the punishment reserved by another 
and an unerring tribunal, to be inflicted upon such as avail 
themselves of their fancied immunity here, to trifle and 
tamper with the lives of those whom our laws have placed 
in a state of such utter and abject subjection. But if such 
be the law, how could it ever happen, that a master 
should even be put upon his trial, for the murder of his 
slave, however deliberate, wilful, or malicious the act may 
have been? yet there certainly have been many instances 
of masters being tried for the murder of their slaves. 
The position here contended for, 1s founded on the 
expressions used in the opinion of the Court, in the 
State v. Mann, 2 Dev. 263; expressions strong, certainly, 
and apparently unequivocal in their import, but which I 
cannot but believe have been misunderstood in their appli- 
cation, if carried to the extent which is now contended 
for. It is to be observed, that the only question then 
before the Court, was as to the lability of the master to 
answer criminally for a battery committed on his slave, 
and this is all which was intended to be decided. The 
language used is certainly sufficiently strong to convey 
the idea that the master has complete, absolute, and un- 
controlled authority over his slave, but these expressions 
were used with reference to the matter then before the 
Court, besides being afterwards qualified by the words 
‘‘except so far as its exercise 1s forbidden by statute ;”’ 
and the killing of a slave is clearly forbidden, except 
where he offers resistance to his master, or where death 
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without the aid of statutory provisions, it cannot be 
conceded, that the position here taken is correct. If 
the Court intended, as it is believed they did, to say 
that the master possessed full and complete power and 
authority to secure the services and insure the obedience 
of the slave, this is admitted: but if this power and 
authority were held to extend so far as to take the life 
of the slave, or even to place it in jeopardy, except in the 
cases before mentioned, it is submitted, that no such 
power is necessary, or ought to be granted to the master ; 
that no such authority is conferred by any legislative 
enactment or judicial determination; but that all our 
modern legislation and affjudication previously to the 


case of State v. Mann, have had a directly contrary ten- 


dency. 

The counsel then directed the attention of the Court to 
the following cases: State v. Boon, Taylor, 258. State 
v. Weaver, 2 Hay. 54. State v. Read, 2 Hawks, 455. 
State v. Hale, 2 Hawks, 582. In this last case, Tayvzor, 
C. J., recognises the master’s complete authority for all 
purposes necessary to enforce the obedience of the slave, 
and says that the law will not lightly interfere with 
the relation thus established. But if a case be brought 
before the Court in which this authority of the master 
has been exceeded and his power abused, then, it is con- 
tended, the Court must interfere, and inquire into the cir- 
cumstances, and this inquiry must arise, whenever the 
attempt to exercise this authority unfortunately terminates 
in the death of either the master or slave. 

If the master has no right, then, to take the life of his 
slave, except when he resists him by force, or when the 
death takes place while the usual punishment is inflicting, 
it is conceived, that until the occasion occurs which calls 
for the exercise of this extreme power—until the necessity 
actually exists—the master or person representing him has 
no right to resort to means, or to use weapons likely to 
produce death, and the very moment he does so, he is 
guilty of an abuse of his power, and if he slays the slave 
under these circumstances, he is guilty of murder. While 
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permit the slave under like circumstances to use and 
call into action the common instinct of self-preservation, 
or at least, if he does resort to it, they will not, cannot, 
esteem him a murderer, if he unfortunately slays his 
oppresser, 1n obeying the impulse of nature, which is, 
in this instance, too strong to be repressed by any re- 
straints which the laws of man can impose. 


J. R. J. Daniel, Attorney-General.—The Court is called 
upon to determine whether the facts set forth by the spe- 
cial verdict in this case be murder or manslaughter. 

It will be necessary to consider the relation of master and 
slave, in this state; the rights and dominion of the one, and 
the duty and submission of the other. What right and 
dominion then, by the laws of North Carolina, does the 
master possess over the slave ! 

It is conceded that the master has no right to take the 
life of the slave under such circumstances, as would indi- 
cate that malice essential to murder, or a felonious intent. 
Subject to this restriction, I hold that his authority is abso- 
lute and uncontrolled. In establishing this position, it will 
be necessary to consider what was the state or condition of 
slavery when first introduced among us, and the regula- 
tions to which it has been since subjected. 

Slavery in some sort or other, has existed in many por- 
tions of the habitable globe from an early period of the 
world, to the present day. It has been remarked, “ That 
the world when best peopled, was not a world of free- 
men, but of slaves.” It existed among the favoured chil- 
dren of Israel, in Egypt, Assyria, and Babylon; also in 
Greece and Rome. The boors of Denmark, the traals of 
Sweden, and the serfs of Russia, have presented specimens 
of slavery in those countries respectively. The villains of 
England were in many respects in the condition of slaves. 
In some countries, it has existed in the most absolute and 
despotic form; such is the state of slavery in Africa. 

In 1620, a Dutch ship, availing herself of that freedom 


of commerce, then but just extended to the colony of Vir- 


ginia, brought to Jamestown, and sold as slaves twenty 
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upon the King, (James Ist.) who, it. is said, as well as 
Queen Elizabeth before, and Charles Ist, and 2nd, and 
William 3rd, afterwards, encouraged the African slave 
trade, by chartering companies to carry it on; while the 
governors of the colonies were forbidden to sanction any 
law against the introduction of slavery. Thus slavery 
was first introduced into this country, and, as I apprehend, 
the legal foundation laid of our right to slave property. 

From the origin of slavery, it was probably absolute 
when first introduced. The slave trader acquired from the 
slave holder in Africa, that absolute authority and domin- 
ion which he possessed, and transferred the same to the 
colonial purchaser. 

But if the opinion of Tavyzor, Judge, in the case of the 
State v. Boon, Tay. Rep. 246, and of Tayitor and Henper- 
son, In the case of the State v. Read, 2 Hawks, 454, be 
correct, absolute slavery has never existed in this state, in- 
deed could not. In the case of the State v. Boon, Tavtor, 
Judge, used the following language: “I cannot yield my 
assent to the proposition, that a new felony is created by 
the act of 1791, or that any offence is created, which did 
not antecedently exist. For the killing of a slave, if at- 
tended with those circumstances which constitute murder, 
amounts to that crime in my judgment, as much as the 
killing of a freeman. What is the definition of murder? 
The unlawful killing of a reasonable being, within the 
peace of the state, with malice aforethought.” The rea- 
soning in the case of the State v. Read, is substantially the 
same. : 

I must here remark, that the definition of murder relied 
upon by the learned Judge to sustain his position, is taken 
from the laws of a country, where slavery, as with us, 1s 
unknown, and where, it is said, it cannot exist. The rea- 
sonable being within the peace, to whom it was intended 
to apply, was a subject of the king. There were no others 
to whom it could apply. It has been made to apply, it 
is true, to the killing of a villain, as well by his lord, as 
by another; but a villain was regarded as a subject of the 
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yet for many purposes he was a freeman. 

Although the law in its present advanced state of hu- 
manity and religion, has thrown the mantle of its protec- 
tion around the life of the slave, as well against the ‘wan- 
ton and unprovoked cruelty of the master, as of the stran- 
ger, with additional protection against the latter, yet he is 
regarded as property; may be the subject of trafic; will 
pass under the description, goods and chattels ; and 1s lia- 
ble to be sold by virtue of an execution against the master. 
Is it improbable then, that a slave acquired by transfer 
from him, who it cannot be doubted, was possessed of ab- 
solute anthority, and at a time when the African slave 
trade was stimulating the cupidity of the nations of Europe, 
was regarded in the light of property, rather than as a 
human being, entitled to the benefit and protection of the 
law ? 

If it be insisted that our Courts of justice are bound to 
apply the principles of the common law to the killing of a 
slave by his master, independent of any legislative enact- 
ment, is there any reason why they should not be applied 
to him, as a human being, under the protection of the law, 
in a question of property? But to insist upon such an ap- 
plication of the principles of the common law, would be to 
annihilate all right to this species of property. For although 
it was adjudged in the fifth year of William and Mary, 
that trover would lie at common law for a negro boy, yet 
in the case of Chamberlain v. Harvey, Ld. Raym. 47, and 
Smith v. Gould, Ib. 1274, and Salk. 666, it was determin- 
ed it would not, on the ground that one could not have 
such property in a negro, as to maintain this action. 

It is true, that absolute slavery is inconsistent with the 
moral law; and if it were impossible for municipal regula- 
tions authoritatively to enjoin, or tolerate, anything not 
sanctioned by the principles of morality, that would be a 
conclusive argument against its introduction. It is desira- 
ble, however, that the laws of political societies, should, as 
far as can be, conform to the moral law, but some must, 1n 
the nature of things, rest for their justification, or excuse, 
in principles of policy. Many municipal regulations are 
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adopted with a view tothe great ends for which civil 
government was instituted. Writers differ as to the foun- 
dation of the right of property, to the extent to which it is 
allowed in civilised communities, even in relation to inani- 
mate objects ; some referring it to the law of nature, others 
to the law of society. 

In the case of the State v. Boon, the contrary opinion to 
that of Tayvtor, Judge, is maintained with great ability and 
force of argument, by Judge Haut, a man conspicuous for 
his humanity, and the benevolence of his disposition. 

The position that slavery as at first introduced among 
us, was absolute, derives additional strength from the 
legislation of the country. In 1774, the legislature passed 
an act for the purpose of removing the doubts then enter- 
tained as to the punishment proper to be inflicted, for 
wilfully and maliciously killing slaves, and prescribes for 
the first offence of the kind, twelve months imprisonment, 
and for the second, death, as in case murder. Iredell’s 
Rev. 1715 to 1789, p. 274. Judge Hats, in his opinion in 
the case of the State v. Boon, remarked, “ what the powers 
of a master were over his slave prior to the year 1774, 
have not been defined. I have not heard that any con- 
victions and capital punishments took place before that 
period for the killing of negroes.” In 1741, an act was 
passed, making it death for slaves conspiring to rebel, or 
make insurrection, or murder any person, and providing a 
Court of three Justices and four freeholders, to try such 
offences in a summary way, and without the intervention 
of a jury; and in sec. 55, of the same act, it 1s provided, 
that nothing therein contained, shall be construed, deemed, 
or taken, to defeat or bar the action of any person or per- 
sons, whose slave or slaves shall be killed by any other 
person whatever, contrary to the true intent and meaning 
of this act. Ib. 94 and 95. From the provision of the 
above acts of assembly, it appears that a wide distinction 
was recognised between the life of a white man and slave, 
previous to the year 1774; and that an action could be 
maintained previous to the year 1741, by the owner against 
a person for killing his slave ; for the object of sec. 55, was 
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as would bar or take away the action for damages which 
previously existed. Now when it is recollected, that ac- 
cording to the common law of England, when a felony is 
committed, the civil remedy is merged in the felony, and 
never otherwise settled in this state, until within a few 
years, in the case of White v. Fort, 3 Hawks, 251, the 
inference is strong, if not irresistible, that the killing of a 
slave was not felony, until it was made so for the second 
offence by the act of 1774. It is also remarkable, that the 
act of 1774, takes care to recognise and enforce the civil 
remedy for damages for the first killing only, and not for 
the second. Why not for killing the second slave, as well 
as for the first? The injury to his owner was as great as 
to the owner of the first. It must have been, because the 
second killing was made felony, and the civil remedy was 
merged in the felony, according to the principles of the 
common law, which, in this respect, the legislature did not 
think proper to alter. 

The act of 1791, Rev. ch. 335, sec. 3, complains of the 
act of 1774, as being disgraceful to humanity, and enacts, 
“That if any person shall hereafter be guilty of wilfully 
and maliciously killing a slave, such offender shall upon the 
first conviction thereof, be adjudged guilty of murder, and 
shall suffer the same punishment as if he had killed a free- 
man; Provided always, that this act shall not extend to 
any person killing a slave outlawed by virtue of any act 
of assembly of this state, or of any slave in the act of re- 
sistance to his lawful owner or master, or to any slave 
dying under moderate correction.” It was the intention 
of the legislature in passing this act, to punish the mali- 
cious killing of a slave, with death; but such was its 
phraseology, that when the principles of the criminal law 
were applied to it, it failed of its object. The act speaks 
of the wilful and malicious killing of a slave, and did not 
therefore embrace a case of manslaughter, that offence not 
being attended with malice. State v. Piver, 2 Hay. 79. 
State v. Tacket, 1 Hawks, 210. And when the killing was 
wilful and malicious, by prescribing such punishment as 
was inflicted for killing a freeman, such doubts arose, as 
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ing of a freeman, might be either murder or manslaughter, 
being attended with different punishments. Besides, when 
a new felony is created, the benefit of clergy is incident, 
unless it be expressly taken away. The proviso contained 
in the act, excepts among other cases, that of the lawful 
owner or master, killing his slave in the act of resistance. 
Now this proviso upon principles of sound construction 
confers no new power or authority upon the master, but 
is a legislative recognition and reservation of a portion of 
that, which he before possessed over his slave; affording 
another strong proof, that the killing of a slave, was not 
then regarded as felony at common law; for upon princi- 
ples of the common law, the killing of a slave in the act of 
resistance, might be felony. 

In the year 1801, Rev. ch. 585, the legislature passed 
another act, more guarded in its phraseology, and certain 
in its import ; whereby the offence of murdering a slave, 
is expressly ousted of clergy. This act however, still left 
unprovided for as before, the killing of a slave under such 
circumstances as amounted to manslaughter. In 1817, 
Rev. ch. 949, the legislature passed an act supplying the 
omission. That act declares, that “the offence of killing 
a slave shall hereafter be denominated and considered 
homicide, and shall partake of the same degree of guilt 
when accompanied with the like circumstances, that homi- 
cide now does at common law.” This act it 1s conceived 
embraces all the protection which the laws of North Car- 
olina afford to a slave, against his owner or master. In 
regard to strangers it is otherwise. There the principles 
of law, may and do combine with the principles of human- 
ity, and of policy, to afford him other and further protec- 
tion. State v. Hall, 2 Hawks, 582. 

From the several acts of the legislature referred to, the 
inference is strong, if not conclusive, that the killing of a 
slave was not felony in this state, until it was declared so 
to be by the acts of 1774 and 1791, for if it was so regard- 
ed before the act of 1774, the object of the act of 1791, 
could have been better accomplished by the simple repeal 
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for the act of 1817. 

If the killing of a slave was felony in this state before 
the acts of 1774 and 1791, how did the Court come to the 
conclusion in the case of the State v. Boon, that no judg- 
ment could be pronounced ; and in the case of the State v. 
Piver, that the defendant could not be convicted of the 
offence of manslaughter, for killing a slave ? 

If the view which I have presented be correct, the 
authority of the master is uncontrolled, except by the act 
of 1817. This proposition, in reference to the slave, is, I 
admit, a harsh one, and it is far from being grateful to my 
feelings to maintain it; but Iam feebly endeavouring to 
ascertain, from the best lights in my reach, what the law 
is, ina highly delicate and important matter, involving 
extensively the best interests of society, and must indulge 
a freedom of inquiry, becoming the occasion. The posi- 
tion contended for is, however, in strict accordance with 
the case of the State v. Mann. 

If such be the extent of the authority and dominion of 
the master over the slave, the duty and submission of the 
latter, must be co-extensive. For if the law confers rights 
on the master, it will enjoin submission to those rights, as 
a duty on the part of the slave. It is no part of my pro- 
position, nor was it any part of that of the Court, in the 


case of the State v. Mann, that the master has absolute. 


and uncontrolled authority over the life of the slave. It is 
distinctly conceded by me, and as I conceive by the Court 
in the above case, (for the protection of the statute law is 
expressly adverted to,) that the life of the slave is protect- 
ed against the wanton and unprovoked cruelty of the 
master, as well as the stranger; or against such killing, as 
upon principles of the common law, would amount to 
murder, or manslaughter. 

Assuming for the present, that the deceased was the 
master of the slave Will, let us inquire whether the facts 
set forth in the special verdict, constitute murder, or man- 
slaughter. 

If it be true, that the authority and dominion of the 
master over the slave, except so far as to protect his life 
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manslaughter, it will follow that the killing under the cir- 
cumstances set forth in the special verdict, will be murder. 
It is a well-settled principle of criminal law, that every 
homicide is deemed to be murder, unless circumstances 
are shown, which will extenuate it to manslaughter, excuse 
or justify it. It is not contended on the part of the pri- 
soner, that this is a case of excusable or justifiable homi- 
cide; but it is insisted, that it is manslaughter only. Now 
to extenuate a homicide to manslaughter, there must be a 
legal provocation. It is insisted that the shooting, and 
subsequent pursuit and seizure, by the deceased, amounted 
to such provocation. I deny the position. What is suffi- 
cient or legal provocation? It must be such as is calcu- 
lated to excite the passions to such a pitch, as to destroy 
the free exercise of reason, so that the act of killing, can 
be fairly ascribed to passion, and not to the malignity of 
the heart. I contend however, that nothing which the 
law recognises and tolerates as a right, can amount to 
such provocation. It must be what the law forbids either 
as an offence or civil injury. No matter how repugnant 
to the principles of the moral law, or the precepts of 
Christianity, may be a right which the municipal law 
recognises, yet those towards whom its exercise is per- 
mitted, must submit to it. It must be so, or the law 
would be inconsistent with itself; it would deny the en- 
joyment of aright, at the same time that it authorises its 
exercise. If the master’s authority be what I contend it 
is, and the case of the State v. Mann has any foundation 
in law, the conduct of the deceased towards the prisoner, 
was in nowise forbidden by law, and could not therefore, 
constitute a legal provocation, to extenuate the homicide 
to manslaughter. One of the cases put by one of the 
counsel for the prisoner, affords an apt illustration of the 
position here contended for. He says, ‘‘ If an apprentice 
being under a lawful correction, shall resist and slay his 
master, it is murder and not manslaughter, because the 
law cannot admit that he was provoked.” 

I do not insist that the slave is bound to submit to every 
attempt of violence on the part of the master. It has 
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the protection of the law. If, therefore, the master at- 
tempt to take the life of the slave, in a wanton or cruel, 
unjustifiable or inexcusable manner, the slave may resist 
the attempt, even unto death, upon the principle of self- 
defence. For as the law protects the life of the slave, it 
will permit the use of his faculties to prevent unlawful 
destruction, no matter by whom assailed. If the necessity 
to slay the assailant, being his master, in order to protect 
his own life, has ceased, and he kills without such neces- 
sity, it will be murder. For if the act be committed under 
the influence of passion, roused by the exercise of a right 
recognised by law, it cannot be referred to a sufficient or 
legal provocation, so as to extenuate it from murder to 


manslaughter, any more than the act of the apprentice 


slaying his master while under a lawful correction. 

These positions flow from the principles of law, upon 
which the decision in the case of the State v. Mann, 
are based, and are in strict conformity with that protec- 
tion designed to be extended to the slave, and the autho- 
rity and dominion of the master. To make this case, or 
any other where a slave kills his master, or owner, man- 
slaughter, would add nothing to the security of the slave ; 
for the idea of protection or self-preservation does not 
enter into the offence of manslaughter ; it proceeds from 
passion. 

But it may be supposed, that if some indulgence is 
not extended to the passions of the slave, an impossibility 
will be required of him—that to which human nature 
cannot submit. In judging of the capability of the slave 
to submit to correction, or the exercise of authority, even 
under circumstances of violence and indignity, we must 
not make ourselves the standard. If so, we should regard 
that privation of natural freedom, which belongs to a state 
of slavery, at least as a sufficient provocation to extenu- 
ate a homicide to manslaughter ; for to a freeman, the idea 
of slavery is more intolerable than that of death. But in 
general, one who is born and nurtured in slavery, is con- 
tented with h's condition; and instances not rare, where 
slavery is preferred to freedom. When under the pun- 
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the writhings of bodily pain, and passive submission. The 
truth is, the slave being taught to believe that he is the 
property of his master, and that submission to his will is 
commendable, feels no degradation or sentiment of indig- 
nity common to the breast of a white man, under the 
severest chastisement. He knows that such belongs to his 
lot or condition. 'To withhold from a slave, therefore, 
who has slain his master, that extenuation due to the pas- 
sions of a white man, would not be too much for human 
nature inured to slavery, to submit to; and while it 
would detract nothing from the security of the slave, it 
would add to that of the master. The principle of self- 
interest in the master, humane and moral considerations, 
public opinion, the punishment which the law inflicts for 
the felonious or malicious killing of a slave, would impose 
restraints for his protection, while the master would be 
secured against the passions of the slave. 

But if our Courts of justice should assume the front 
rank in the humane and benevolent work of advancing the 
slave in the scale of moral beings, instead of leaving that 
task to the legislature, by declaring that, what in the case 
of the State v. Mann, was held to be not even an assault 
in law, shall, when made the pretext by a slave to kill his 
master, extenuate the killing to manslaughter, it behooves 
us to pause and reflect upon the probable consequences. 
If, instead of knowing that the authority of his master is 
unlimited, except by those restraints for the protection of 
his life, he is given to understand that it is abridged still 
further, and that for violence inflicted by the master, with 
any weapon calculated to produce death, be it a gun, 
rod, or cane, he may wreak his vengeance without in- 
curring the punishment of death, what will be its ten- 
dency! It will increase the importance of the slave, and 
beget a spirit of insubordination, the most dangerous to 
the peace and safety of the community. Begin the humane 
work of advancing them in the scale of moral beings, and 
it may be discovered, when too late, that such policy must 
result in the destruction of the rest of society, or of the 
slave population. They would become discontented ; one 
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It must then be had, or an alternative the most shocking 
to humanity would then be resorted to. 

I have supposed the deceased, who was an overseer, 
to stand in the relation of master to the prisoner. That 
is the light in which he must be considered. It is compe- 
tent for the owner of the slave, to delegate that authority 
and dominion to another, which he himself possesses—the 
slave has no will in the matter. According to the under- 
standing of the country, the employment of an overseer, 
is an investment by the owner, of that authority, which he 
possesses, with a view to the accomplishment of the object 
of his employment. The overseer is regarded as the mas- 
ter, in the absence of the owner, for all purposes of autho- 
rity and obedience. In the case of the State v. Mann, it 
was held, that the hirer is clothed with the authority of 
master, for the term of hiring, in order to the enjoyment 
of that interest, which he has in the services of the slave. 
There is the same necessity for such authority in the over- 
seer, to secure the services of the slave to the master. 


Gaston, Judge, after stating the case, proceeded.—This 
question has been argued with great ability and zeal. It 
has been considered by us with all that solicitude which 
its grave character, and the important interests which it 
involves, so imperatively demanded, and it now remains 
for us to pronounce the result to which our deliberations 
have conducted us. | 

The crime charged is that of murder at common law. 
By that law, murder is described to be, “ when a person of 
sound mind and discretion, killeth any reasonable creature 
in being, with malice aforethought;” and the inquiry in 
this case, is, whether upon the facts found, the law adjudges 
that the killing was committed with malice aforethought. 
If it so adjudge, then the prisoner was rightfully convicted 
of murder; if it do not so adjudge, then he was guilty of 
that felonious and unlawful homicide, which it terms man- 
slaughter. This term, malice aforethought, is not restrict- 
ed to the case of direct malevolence to the unfortunate 
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the fatal act is not the result of a sudden transport of pas- 
sion, which may be regarded as incident to himan infirmi- 
ty, but is characterised by wickedness, and manifests a 
depraved heart, regardless of the rights of others, and 
fatally bent on mischief. Where there is no explanation of 
the motive, the law can attribute the deed only to this 
wicked disposition, as it will not presume the existence of 
what does not appear. But where the facts connnected 
with the transaction show a motive—an immediate cause for 
the act done—the law assigns the deed to that motive, the 
effect to its immediate cause, and will not lightly admit, 
that it was the consequence of any preconceived purpose. 
The prisoner is a slave, and, at the time of this transac- 
tion, was under subjection to the deceased, who was an 
overseer, employed by the master of the prisoner for su- 
perintending the management of his plantation. A com- 
plaint of some act of petulance and impropriety having 
been made to the deceased against the prisoner, the de- 
ceased formed a resolution of punishment or violence, the 
precise nature of which does not appear. From his posi- 
tive reply to his wife’s dissuasion; from his directing the 
foreman to follow with a cowhide, and from his taking a 
gun with him, it must be inferred that his primary intent 
was to inflict corporal chasttsement on the prisoner, and 
that he also purposed, in some event which he deemed not 


unlikely to occur, to shoot the prisoner. Upon arriving 


within twenty or twenty-five feet, he called to the prisoner, 
who was engaged at his labour, and who immediately ap- 
proached the deceased in a respectful manner, near enough 
to hear a communication of his purpose. The prisoner, on 
learning it, made off, and when distant between ten and 
fifteen steps, the deceased fired upon him, lodged the whole 
load in the prisoner’s back, and inflicted a wound likely to 
occasion death. The prisoner fled, was headed by the de- 
ceased, turned to fly in an opposite direction, was overta- 
ken by the deceased, and by several negroes, who had 
been ordered in pursuit, struggled to avoid the arrest, used 
his knife to cut himself free, and in the struggle inflicted 
with the knife two wounds, one on the thigh, the other on 
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the arm, the latter of which proved mortal. The whole 
transaction from the time of the shooting until the fatal 
struggle, did not last more than six or eight minutes. 

Had this unfortunate affair occurred between two free- 
men, whatever might have been their relative condition, 
the homicide could not have been more than manslaughter. 
Take the case of a master and apprentice, where the latter 
flies to avoid correction, which the master has a right to 
inflict. Ifthe master were to shoot at him, engage in hot 
pursuit, overtake him, and in the immediate struggle, the 
master was killed; the deed could not be attributed to 
downright wickedness, but to passion suddenly and vio- 
lently excited, to that “ fervor brevis’’ which leaves not to 
the mind the calm exercise of its faculties, and which the 
law must regard, not indeed as excusing the act, but as ex- 
tenuating the degree of guilt. If.an officer, armed with 
the authority of the law to arrest one who has committed a 
misdemeanor, were, upon the culprit’s flying to avoid an 
arrest, to use his authority with the same circumstances of 
outrage, and the like result had happened, the crime would 
not be murder, but manslaughter only. (1 Hawkins, ch. 
13, sect. 63, 64, 65. Foster, ch. 2. sect. 2. I East, Homi- 
cide, sect. 70-S6.) It must be admitted, however, that 
the relation which exists between the owner or temporary 
master, and his slave, is in many respects strikingly dissim- 
ilar from that which the law recognises between a master 
and his apprentice, or between any two freemen of whom 
one may have the right to arrest, imprison, or even chastise 
the other. Unconditional submission is the general duty 
of the slave; unlimited power, is in general, the legal right 
of the master. Unquestionably there are exceptions to 
this rule. It is certain that the master has not the right 
to slay his slave, and I hold it to be equally certain that the 
slave has a right to defend himself against the unlawful 
attempt of his master to deprive him of life. There may 
be other exceptions, but in a matter so full of difficulties, 
where reason and humanity plead with almost irresistible 
force on one side, and a necessary policy, rigorous indeed, 
but inseparable from slavery, urges on the other, I fear to 
err, should I undertake to define them. The general rule 
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Srare _ limitation to the master’s power of punishment, except that 
Wuz, it shall not reach the life of his offending slave. It is for 

theslave the legislature to remove this reproach from amongst us, if, 

has a right consistently with the public safety, it can beremoved. We 


to defend ge oe 
his life must administer the law, such as it is confided to our keep- 


against the ; 
unlawful 128: . . : ; 
attemptof § It is not necessary on this occasion to determine, (and 


his master’ ve would avoid all unnecessary inquiries,) whether the 
power of an overseer is as unrestricted as that of the mas- 
ter. All of us agree, that in the case before us, he had 
an unquestionable right to judge of the offence which had 
been committed by the prisoner, and to inflict such chastise- 
ment, as, according to the usages of discipline, and his 
sound discretion, was proper to enforce subordination. 
Upon the special verdict, we see no fact from which it can 
legally be inferred, that his primary purpose was to do 
more. He was acting then, within the limits of his right- 
ful authority, when he summoned the prisoner to him, and 
announced his resolution; and the act of the prisoner in 
attempting to evade punishment was a breach of duty. 
This act, however, was not resistance nor rebellion, and it 
certainly afforded no justification nor excuse for the barba- 
rous act which followed. Had the prisoner died of the 
wound which the overseer inflicted, the latter would have 
been guilty of manslaughter at least,—probably of murder. 
The offence of shrinking from menaced punishment, called 
for no such desperate corrective; the deed was the more 
strongly impressed with the character of cruelty, as it was 
preceded by no warning to the fugitive, and it was too 
probable that it had been deliberately contemplated and 
Ifa slave eventually resolved on, before the attempt to escape. Had 
ores Oe he prisoner, previously to the shooting, resisted an arrest, 


master, 


previous to and, in the course of the struggle, inflicted the mortal 
any at- : : ‘ i 
tempton Wound on the deceased, there is no doubt that his crime in 


as ehaee legal contemplation, must have been murder. Nothing 
take his | had then occurred which could have excited in any but a 


spout cruel and wicked heart, in a heart fatally resolved on ille- 
killshis gal resistance, at whatever risk of death or great bodily 
epee harm to others, a passion so violent and so destructive in 
murder. 
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its consequences. It is not to passion, as such, that the _Dc. 1834. 
law is benignant, but to passion springing from human in- ‘State 
firmity. Butafter the gun was fired, all must see that a Wu. 
vast change was effected in the situation of the prisoner ; 
and that new and strong impulses to action must have been 
impressed upon his mind. Suffering under the torture of 
a wound likely to terminate in death, and inflicted by a 
person, having indeed authority over him, but wielding 
power with the extravagance and madness of fury; chased 
in hot pursuit; baited and hemmed in like a crippled beast 
of prey that cannot run far ; it became instinct, almost un- 
controllable instinct to fly; it was human infirmity to strug- 
gle; it was terror or resentment, the strongest of human 
passions, or both combined, which gave to the struggle its 
fatal result ; and this terror, this resentment, could not but 
have been excited in any one who had the ordinary feelings 
and frailties of human nature. But will the law permit 
human infirmity to extenuate a homicide from murder to 
manslaughter, in any case where the slayer is a slave, and 
the slain is the representative of his master? Will it allow 
in such a case any passions, however common to human 
beings, and however strongly provoked into action, to repel 
the allegation of malice ? 

In considering these questions, it may not be unim- 
portant to remember, that passcon, however excited, is not 
set up as a legal defence, or excuse fora criminal act. To 
kill a man in a sudden fury is as much @ crime, as to slay 
him because of personal malevolence, or of a general hos- 
tility to the human family. No one has aright to yield 
to passion the dominion over judgment and conscience, 
and an illegal act of violence becomes in no respect law- 
ful, by being committed during a voluntary overthrow of 
reason. But the law in its salutary chastisement of vicious 
and imperfect beings, endeavours to temper rigour with 
benignity, and visits with greater or less severity a viola- 
tion of its injunctions, accordingly as it traces such viola- 
tion to more or less atrocious motives, indicating more or 
less of human depravity or human frailty. The prisoner’s 
traverse extends to the whole charge contained in the 
indictment, and his right to impel the averment of malice, | 
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entire charge be sustained, he is then guilty, as charged; _ 
if the allegation of malice be not sustained, he is guilty only 
of the residue of the matter charged. 

The law, which holds, that passion springing from ordi- 
nary frailty, 1s not malice, has also undertaken to desig- 
nate what provocation or excitement, may or may not 
rouse passions in minds infirm, although not malignant. 
This undertaking to give greater precision to its rules, so 


far as it has been successful, has been effected by the 


labours of wise and good men, continued through a long 
series of ages, and is evidenced by adjudications in the 
numerous, or rather innumerable cases of homicide which 
the annals of human crime present. The secondary rules 
thus ascertained and authoritatively enforced, are as obli- 
gatory upon the conscience of Judges as the primary rule 
itself. They explain the primary rule, limit its extent, 
show its application, and restrain the exercise of a vague 
discretion. Some causes of passionate excitement are 
termed “legal provocations,” while others have been de- 
clared not to be “legal provocations.” This term must 
not be understood to mean that a man has a legal right to 
be provoked, but only that the /aw regards certain offensive 
acts as provocations, while it refuses to consider others as 
such. The latter, though provocations in common par- 
lance, are not provocations in a legal sense, and therefore 
not comprehended in the phrase of “legal provocations.” 
When a case of homicide happens in which the fact of 
provocation occurs, and the legal character of that fact 
has been settled by precedents, the judicial duty is com- 
paratively plain. But where the legal character of the 
fact has never before been settled, it then becomes one of 
vast responsibility, and often of no little difficulty. The 
principle to be extracted from former adjudications must 
then be diligently sought for, and prudently applied. In 
most of the cases where passion has been viewed as miti- 
gated. by infirmity, it has been called into action by in- 
juries which the law punishes as crimes against the com- 
munity. A man is assaulted, and in a transport of passion 
kills the assailant ; or an individual who has committed an 
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offence short of felony, is arrested or attempted to be 
arrested by an officer without a lawful warrant, or with 
unlawful violence, and in the struggle kills the officer, the 
injuries of the deceased, which the law regards as provoca- 
tions, are misdemeanors, and as such the subjects of crimi- 
nal prosecution. Is it the criterion which discriminates 
ordinary from malignant passion, that the former is excited 
by offensive conduct amounting to a breach of the public 
law? If it be, then can the prisoner’s guilt be alleviated 
into manslaughter? The overseer had indeed inflicted a 
wound which might have proved mortal, but it did not 
terminate in death. Had the overseer lived he could not 
have been indicted for the deed; for however criminal his 
intent, the criminal act was not consummated. If he could 
not have been indicted for the act, can this act be termed 
a legal provocation ? 

On deliberate reflection, the Court is satished that this 
is not the criterion. The law does not regard certain acts 
as provocations because they are indictable, but in many 
cases it makes certain acts indictable because they are 
provocations, and may occasion the shedding of human 
blood. There are legal provocations for which an indict- 
ment will not lie. There are indictable injuries which are 
not legal provocations. A libel is not only a civil injury, 
but a public offence, yet the law will not consider it a 
provocation extenuating the slaying of the libeller into 
manslaughter, although the deed may have been commit- 
ted in the first gust of passion. Adultery is not an indict- 
able offence, yet of all the provocations which can excite 
man to madness, the law recognises it as the highest and 
the strongest. 

If the law were, from a policy well or ill conceived, to 
make it an indictable offence to call a man a liar, the rule 
would yet remain “that words of reproach, how grievous 
soever, are nota provocation sufficient to free the party 
killing from the guilt of murder.” If, on the contrary, it 
should declare no assaults indictable, which did not cause 
actual bodily harm, to spit in another’s face would remain 
as it is, a provocation. Consistently with good sense, can 
this be the criterion? The circumstance that adequate 
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the sufferer more patient under wrong, while the belief or 
the knowledge that human laws afford no redress, is cal- 
culated rather to exasperate resentment, to augment ter- 
ror, and to perplex and distract reason. The application 
of such a criterion to cases like the present, would lead to 
extraordinary results. The inquiry is, with what dispo- 
sition was the fatal act done. That disposition must de- 
pend on the then exciting causes. Events subsequently 
happening and which it was not given to man’s sagacity 
to foresee, certainly did not, and could not operate either 
to increase or lessen excitement. Yet accordingly as this 
unknown contingency shall eventuate, the law, proudly 
styled the perfection of reason—determines on the dispo- 
sition with which a preceding act was done! If the 
wound, apparently mortal, proves mortal, and the negro 
dies, then he killed the overseer in a moment of human 
infirmity; for the act of the deceased which led to it was 
an indictable offence. But if it please the Author and 
Preserver of life to raise him from the bed of death, then 
his act was not prompted by passion, but instigated by 
malice. If he lives, he is a murderer, but if he die he was 
not. Often the law, in its mercy, withholds from a crimi- 
nal act, which, because of some happy casualty wholly 
independent of the will of the wrong-doer, has not been 
completed, the full rigour of its punishment; but if, in our 
code of criminal law, there be any case in which an 
unlawful intent is by a subsequent casualty aggravated 
into a purpose of deeper atrocity, it has escaped our obser- 
vation. 

What, then, is the true principle which characterises 
the various adjudications on the subject of provocation and 
excited passion? J am compelled to say, that no other is 
to be found, but what is contained in the primary rule 
itself, applied from time to time by wisdom and experience, 
to cases as they occurred, until in a vast majority of the 
cases that can occur, the existing tribunals of justice find 
a safe guide in the undisputed decisions of their predeces- 
sors. Where they have not this guide, they are bound to 
act, as those acted, who had no precedent to direct them. 
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or presents us with a precise rule by which to deter- 
mine it. The case of the State v. Mann, 2 Dev. Rep. 
263, does not bear upon the question. It decides, indeed, 
that the master or temporary owner is not indictable for 
a cruel and unreasonable battery of his slave. None 
could feel more strengly the harshness of the proposition, 
than those who found themselves obliged to declare it a 
proposition of law. Not that they for one moment ad- 
mitted that cruelty was rightful, but they found no law 
by which to ascertain what was cruelty in the master, so 
as to render it punishable as a public offence. Resist- 


ance, therefore, on the part of the slave to the battery of J 


his master cannot be legally excused, although such bat- 
tery may be unreasonable; but the degree of its crimi- 
nality that decision cannot aid us to ascertain. The case 
of the State v. Mann, at the same time pronounced, what 
was indeed beyond question, that the law protects the life 
of the slave against the violence of his master, and that 
the homicide of a slave, like that of a freeman, is murder 
or manslaughter. An attempt to take a slave’s life 1s then 
an attempt to commit a grievous crime, and may right- 
fully be resisted. But what emotions of terror or resent- 
ment may, without the imputation of fiendlike malignity, 
be excited in a poor slave by cruelty from his master that 
does not immediately menace death, that case neither de- 
termines, nor professes to determine. In the absence, 
then, of all precedents directly in point or strikingly anal- 
ogous, the question recurs; if the passions of the slave be 
excited into unlawful violence, by the inhumanity of his 
master or temporary owner, or one clothed with the mas- 
ter’s authority, is it a conclusion of law, that such passions 
must spring from diabolical malice? Unless I see my way 
clear as a sunbeam, I cannot believe that this is the law 
of a civilised people and of a Christian land. I will not 
presume an arbitrary and inflexible rule so sanguinary in 
its character, and so repugnant to the spirit of those holy 
statutes which “rejoice the heart, enlighten the eyes, 
and are true and righteous altogether.” If the legislature 
should ever prescribe such a law—a supposition which 
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those who then sit in the judgment seat to administer it. 
But the appeal here is to the common law, which declares 
passion not transcending all reasonable limits, to be dis- 
tinct from malice. The prisoner is a buman being, de- 
graded indeed by slavery, but yet having “ organs, dimen- 
sions, senses, affections, passions,” like our own. The unfor- 
tunate man slain was for the time, indeed, his master, yet 
this dominion was not like that of a sovereign who can do 
no wrong. Express malice is not found by the jury. 
From the facts, I am satisfied as a man, that in truth 
malice did not exist, and I see no law which compels me 
as a judge to infer malice contrary to the truth. Unless 
there be malice, express or implied, the slaying is a felon- 
ious homicide, but it is not murder. 


Per Curtam.—Judgment upon the special verdict, that 
the prisoner is not guilty of the murder, wherewith he 
stands charged, but is guilty of the felonious slaying and 
killing Richard Baxter. 


MEMORANDUM. 


At the last Session of the General Assembly, Joun J. R. 
Dantet, Esq. of Halifax, was elected Attorney General, 
vice R. M. Saunpers, Esq., who resigned. 
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HARDY L. JONES v. JOSEPH PHYSIOC, et al. 


Under the Acts of 1790 (Rev. ch. 326), and 1798, (Rev. ch. 504, sect. 3), per- 
sons who appear in Court and act as parties’ defendants, may, in case the 
petitioner succeeds, be adjudged to pay costs, though they have not regu- 
larly made themselves parties by a rule of Court. 

If the petitioner under these acts procures subpeenas and copies of his 
petition to be served on the persons to be notified, it must be at his own 
costs, as they are not required to be made parties by the petitioner. 


Tris was a petition filed in the County Court of Cra- 
ven, under the act of 1790, (Rev. ch. 326,) to correct an 
error ina patent. In the petition, copies and subpoenas 
were prayed to be served on the defendants, and they 
were issued and served accordingly. At the term when 
the copies and subpcenas were returned, the defendants 
appeared, and had “time to answer or plead ;” and the 
Court ordered a survey to be made of the premises in dis- 
pute, and that each party might choose his own surveyor. 
At a subsequent term the case was “continued by the 
defendants.” Afterwards, upon the hearing of the cause, 
the Court declared that the alleged error did exist, and 
ordered the fact to be certified to the Secretary of State ; 
and adjudged that the defendants should pay all the costs 
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to be discharged from the costs, which being refused, they 
appealed to the Superior Court, where his Honor, Judge 
Danret, at the Fall Term of 1832, reversed the judgment, 
and the plaintiff appealed. 


Rurrin, Chief Justice.—This petition is given by the 
act of 1'790, (Rev. ch. 326), and the question brought here 
turns upon the construction of that act, and the subsequent 
one of 1798, (Rev. ch. 504, sect. 3). The latter enacts 
that where any person shall make himself a party to pre- 
vent the prayer of the petition being granted, the party 
cast shall be adjudged to pay costs, as in other civil suits ; 
and that all the requirements of the former act, as Incum- 
bent on the petitioner before the hearing of the petition, 
shall be strictly observed. The County Court gave a 
judgment in favour of the petitioner for his costs, which 
the Superior Court reversed, and the petitioner ap- 
pealed to this Court. The question is, what is “ making 
himself a party,” within the act, and how is it to be done ? 

In the Superior Court it seems to have been thought, 
that one did not make himself a party but by putting ina 
plea or answer. But no such thing seems to be within 
the purview of the act of 1790; and the frame of the pro- 
ceedings is not altered by the act of 1798. The petition 
given is ex parte. 'There is to be no litigation of adverse 
legal or equitable rights between parties. The jurisdic- 
tion is confined to the narrow point of ascertaining whe- 
ther there has been a mistake in the description in the 
patent, and correcting it. No equity against the correc- 
tion, as of a purchaser without notice, is to be alleged or 
heard. It is true, that a kind of opportunity is tendered 
to the community of showing that there was no mistake ; 
and a sort of expectation entertained that those who knew 
the truth would volunteer evidence of it at their own ex- 
pense; for it is provided, that the petitioner shall, thirty 
days before he prefers his petition, give notice of his inten- 
tion to the owners of adjoining lands, and claimants, 
and that the petition shall not be heard the first term: 
to the end that all may be heard in opposition, and that 
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those most likely to know the facts may have it in their Jons, 1835. 
power to aid the discretion of the Court, and uphold the — Jonzs 
the public justice, if they will. It was found that such an paveroo, 
expectation was vain, and that few would undertake the 
contest, without, at Jeast, an indemnity for their costs in 
case of success. This produced the act of 1798, which 
neither changes the pleadings or jurisdiction further than 
to give costs. The petition is in its frame still ex parte, 
and there is no matter for a plea or answer but the mis- 
take. Upon that, the law makes up the issue with the 
petitioner, without the agency of any individual, and de- 
mands affirmative proof, which he must offer, although the 
parties notified were to admit it; and any person, as 
well as those notified, may at any time, pending the peti- 
tion, contest it. There is then regularly no other method 
of proceeding, but this; that one desirous of opposing the 
petition should move the Court to be admitted a party, 
and obtain a rule for that purpose. Until that is done, 
no one can rightfully interfere; and the petitioner may 
object to the interference of one, who will not enter into 
an express prior rule to become liable for the costs, and 
secure them in such way as the Court may require. But 
if one, without the rule being formally entered, or being 
required by the petitioner to be so entered, does acts in 
Court which are allowed by the Court as to one opposing 
the prayer, and are entered of record, and which tend to 
delay the petitioner, and to increase his costs if he fail, he 
thereby makes himself a party substantially, and the 
Court may adjudge the costs against him as properly as 
if he had expressly engaged by rule to pay them. Such 
an actor cannot deny the acts which the record says are 
his acts; nor does it lie with him to deny that he did 
them rightfully, that is, as party ; and if so, as liable for 
costs. Here the petitioner (though unnecessarily, and 
therefore at his own expense,) made these persons defend- 
ants by name in the petition, and had subpoenas and 
copies served on them. They appeared to the suit by 
attorney, and made motions in the cause, and took orders 
to render the petitioner chargeable to them for their costs. 
The only purpose of having any order in the cause for a 
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These persons took such an order at one term, and at the 
next procured a continuance. The Court treats them as 
parties thus far, and they cannot complain of being treated 
in the same character throughout. The judgment of the 
County Court against them as parties, is, to another 
Court, tantamount to a declaration of the fact of their 
admission as parties, as much as if it appeared by a 
formal rule of that Court. For this reason, I should think, 
the Superior Court ought not to have reversed the judg- 
ment. But I also think, that the acts of these persons 
appearing of record compelled the County Court to give 
the judgment. 

The bill of costs is, however, incorrect; and to that 
extent, the execution must be set aside. It includes the 
fees of the clerk for copies of the petition, and subpcenas 
against these defendants, and of the sheriff, for serving 
them. This is not a proceeding between parties, until the 
cause is constituted in Court. The petitioner is at his 
own charges to give the notice; and a copy need not be 
served, except as he may choose to do so, to simplify his 
proof of notice. The clerk of this Court must therefore 
retax the costs; and the judgment of the Superior Court 
be reversed, and that of the County Court affirmed, except 
in the particulars mentioned, with costs to the petitioner 
in the Superior Court, and_in this Court. 

Per Curiam. Judgment reversed. 
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DOE ex dem. of SUSANNAH JACKSON v. The Commissioners of the 
Town of HILLSBOROUGH. 


The rule that a grant cannot be presumed from one who is forbidden by law 

' to make it, applies only where the person is forbidden under all ciream- 
stances from making it: Therefore, where the commissioners of a town 
were required to set apart a lot for a school, and it appeared that they 
had done so, yet a grant of that lot to an individual might be presumed, as 
the grant might have been made before the selection took place, or the first 
might have been given up and another selection afterwards made. 

To establish a presumption of title from possession, it is not necessary to 
prove that the possession was under a claim of right, as every possession is, 
unexplained, taken to be on the possessor’s own right. 

If the judge leaves it to the jury to presume a deed from length of posses- 
sion and other circumstances, without stating particularly the weight 
which the law attaches to each circumstance as tending to establish or 
rebut the presumption, it is not erroneous, unless such particular instruc- 
tions be prayed and refused. 

It seems, that an inhabitant ofa town, may be a witness for the town, where he 
has no distinct individual interest in the suit: and where the subject-mat- 
ter of the controversy is a public charity belonging to the town, he is 
undoubtedly competent. 


Tuts was an action of Esecrmenr, brought to recover 
a lot in the town of Hillsborough, known in the plan of the 
town as lot No. 43, tried at Orange, on the Spring Circuit, 
1834, before his Honor Judge Norwoop. 

The lessor of the plaintiff produced no written evidence 
of title, but relied entirely upon the presumption of title 
in her father, Thomas Brooks, arising from his long-con- 
tinued possession of the premises in dispute. As to that 
possession, several witnesses testified that Brooks lived 
originally in a small log house without a chimney, situ- 
ated, as some of them stated, on the common adjoining 
the lot in dispute, part of which at first, and the whole 
afterwards, he cultivated as a garden; others of the wit- 
nesses believed that the loghouse was partly upon the 
lot, and partly upon the common. The witnesses further 
stated, that in the year 1803 or 1804, Andrew Brooks, a 
-son of Thomas, purchased a small framed house, and 
placed it on the lot, and after occupying a few years, 
left it. Thomas Brooks remained in his loghouse from his 
first possession of it in 1'780, until Andrew’s removal, when 
he took possession of the framed house and occupied it 
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until his death in 1809, or 1810. His widow then retained 
possession a short time longer, when she removed to the 
country, leaving her son James Brooks in possession, who 
continued on the lot until 1815, when he abandoned it. 
Possession was then taken by one Eaton, who held 
until he was ejected in 1821, by a judgment in favour of 
the Commissioners of Hillsborough. They leased it out 
until 1824, when they erected upon it a brick schoolhouse, 
which has ever since been used as anacademy. The lessor 
of the plaintiff further exhibited the list of town taxables, 
in which Thomas Brooks was charged with one improved 
lot in the years 1805 and 1807; and Elizabeth Brooks his 
widow was charged in like manner in the year 1811. The 
lessor of the plaintiff also called John M‘Kerall, the Regis- 
ter of Orange County, who swore that during the war of 
the Revolution the records of that office had been buried, 
and many of the old records obliterated thereby, though 
he could not state how far back his books were perfect. 
He also stated that there had been no accident since the 
Revolution, by which any of the Register’s books had been 


destroyed or defaced. The death of Mrs. Brooks, the 


widow, and the coverture of the plaintiff ’s lessor from the 


death of her father until a short time before bringing the 
action, were also proved. 


The defendants then produced in evidence the private 
acts of the General Assembly, concerning the Town of 
Hillsborough. From which it appeared, that in 1754, four 
hundred acres of land were granted to William Chuston, 
which were by him laid off into a town and town com- 
mon. In 1759 it was erected into a town called Childs- 
burg, and commissioners incorporated. In 1766 the name 
was changed to Hillsborough, the lot No. I in the plan of 
the town was reserved for the use of the public, as a place 
for a market-house, court-house and prison, and the com- 
missioners were directed to reserve such lots as they 
thought necessary, on which to erect a church and school- 
house. In 1799 it was enacted, that all and every person 
holding unimproved lots in the town by entry or other- 
wise, shall be allowed a further time of three years to 
complete the necessary buildings required by law for 
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securing titles to such lots in said town. And further, June, 1835. 
that each and every person holding an unimproved lot or Jacxson 
lots in the town by entry or otherwise, who shall within ¢,,." of 
the term of three years limited by this act, make such Huusso- 
improvement on the same, as shall be deemed by the “°° 
trustees or commissioners of said town, or a majority of 
them, to be of equal value or advantage to the town as the 
house required by law, shall be considered as making a 
sufficient improvement to secure a title for each and every 
lot so improved. In 1786, the proceedings of all preceding 
commissioners are confirmed, and their books are made evi- 
dence in any court of law or equity. The defendants also. 
proved by Mr. Clancy, the clerk to the Board of Commission- 
ers, whose duty it is to keep their books, and who had been 
called by the plaintiff, that he had often seen a book con- 
taining the journal of the early proceedings of the town 
of Hillsborough ; that said book was lost from the records 
of the corporation, and after diligent search he had been 
unable to find it. He then stated, that in that book he 
had often seen an entry declaring that the lot No. 43 was 
reserved for a school house by order of the commissioners. 
The defendants also called one Horton as a witness in 
their behalf, but being a citizen of the town of Hillsbo- 
rough, his Honor held him to be incompetent, and 
excluded him. 
His Honor instructed the jury, “ that if from the posses- 
sion of Brooks, and the other circumstances in the cause, 
they believed that he had acquired title to the lot in dis- 
pute, they might so presume, and in that event should find 
a verdict for the plaintiff. If that presumption was rebut- 
ted by the evidence of the defendants, the verdict should 
be for them.” 
A verdict was found for the plaintiff, and a new trial 
being refused, the defendants appealed. 


Rurrin, Chief Justice—As no written conveyance was 
given in evidence by the plaintiff, the title of his lessor 
depends altogether upon the presumption of one to her 
ancestor. That presumption, his Honor told the jury, 
they were at liberty to draw, if they believed from the pos- 
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Juxx, 1835. session of Brooks, and the other circumstances, that he had 
Jackson acquired the title—meaning, as we take it, a deed in fee. 
Com. of Lo this instruction, as at all proper, or as being so in its 
Hirtsro- particular terms, several objections are taken on the part 


ROUGH. 


of the defendants. 

The first is, that in the case proved, no presumption in 
law or in fact, of a conveyance is allowable, because the 
lot had been appropriated for a school by law, and the 
commisioners could not convey it. It certainly takes a 
case out of the rule of presumption, if the grant to be pre- 
sumed must necessarily come from a person who had no 
right to make it for the purposes or to the extent to which 
it is claimed ; or if the subject of the grant cannot by law 
be granted. As if an easement over land be claimed under 
a grant presumed after his death to be made by a particu- 
lar person, and that person turn out to be but tenant for 
life: or if one take possession and retain it for a long 
time, of land which a statute forbids to be entered or 
granted to any. In such cases, a conveyance is not, and 
cannot be presumed, because it would be presuming a 
wrong, and because the conveyance, if presumed, would 
be inoperative. It is insisted, that primciple applies here. 
We think not. The reservation of this particular lot for a 
schoolhouse was a question of fact, upon which the Court 
could give no opinion. Admit that after the reservation, 
it could not be entered by an individual, and therefore that 
a conveyance to him could not be presumed, yet the Court 
could not assume that fact, and upon it found an instruc- 
tion to the jury, that here the presumption did not arise. 
It was among “the other circumstances” besides the 
possession, on which the jury was to pass. If the defendants 
did not choose to leave its weight to the jury, they ought 
to have prayed the Court to instruct the jury upon the 
legal effect of it, if they found it to be a fact that this was 
thus appropriated. But admitting that to be true, it does 
not follow that the commissioners might not legally have 
conveyed it afterwards. The statute designates particular 
lots, as known in the plan of the town, for a court-house, 
prison, market and other purposes. Those, undoubtedly, 
the commissioners could not convey, without an enabling 
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statute. But for a church, and a school, the selection is Juve, 1835. 
left to the commissioners themselves. If they had never Jackson 
made one, but had conveyed all the lots to individuals, it Go.” of 
would have been a breach of duty, yet the titles would Huztsso- 
have passed. The argument, however, is, that appropri- °°" 
ating particular parcels to those purposes is conclusive ; 
that they could not afterwards select others, nor sell the 
former. It seems to us otherwise. In the judgment of 
the commissioners, other situations yet undisposed of, 
might be more fit, and we see nothing in the statutes to 
restrain their discretion upon that point, while all the 
grounds remained unimproved, and no school was estab- 
lished on either. We think they might, to use a common 
phrase, have changed the location, if the public conve- 
nience, in their opinion, would have been promoted by it. 
If they could, then the appropriation proved, if really 
made, did not prevent the doctrine of presumption from 
attaching to the case, in the sense in which we are now 
speaking, which is, whether it could be drawn, and not 
whether it ought. It is no answer to that, that no aban- 
donment of this lot, or selection of another is shown; 
because the argument depends on this proposition,—that 
the grant under all circumstances would be void, and 
therefore cannot be presumed; and it is fully met when 
it appears that under some supposable circumstances the 
grant would be good. We think, therefore, that it was 
not on this ground erroneous, to leave the case to the jury 
as one, in which a conveyance might be presumed as a 
fact. 

It is again objected, that the instruction was defective, 
in not stating as a part of the proposition, that the pos- 
session on which the presumption arises, must be founded 
on, and be accompanied by a claim of right in the posses- 
sor; for that here there was no evidence of such claim, 
but evidence to the contrary. 

It is true, that when one enters as tenant to another, or 
occupies under a claim of right not inconsistent with the 
title of the true owner, no length of possession will autho- 
rise a presumption of a deed, as an arbitrary legal infer- 
ence. But there was no evidence here of an express 
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Junz, 1835. tenancy, but simply a possession. Every. possession is 


JACKSON 
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Com. of 


HIixusBo- 


ROUGH. 


taken to be on the possessor’s own title, until the contrary 
appears, as the possession is 1n itself, the strongest evi- 
dence of the claim of title, and, when long continued, of 
the title also. Leaving the possession to the jury, as a 
ground of presumption, left it as evidence both of the 
right, and the claim of right; and it canncc be doubted, 
that the jury must have understood, that to authorise the 
presumption, they must believe that Brooks occupied and 
used the ground as his own. ‘To establish such claim did 
require express evidence of it, independent of the posses- 
sion itself. This might certainly be rebutted by positive 
or circumstantial evidence that he did not thus claim it, 
as that he acknowledged the title of the town, or even that 
he merely occupied, setting up no title in himself, so that 
his possession was not adverse to the owner, whoever that 


-owner might be. Perhaps there are circumstances here, 


sufficient to justify those conclusions to a judicial mind: 
such as that zo compliance by Brooks of any of the noto- 
rious pre-requisites to his getting a title is shown, and 
therefore he had no right to a deed; and, especially, that 
during his whole occupation he does not appear to have 
listed the lot as private property for public or town taxes, 
or paid them, and it does not seem to have been assessed 
in any way for taxes more than two of those years, and 
that as recently as 1805 or 1807, and that may have been 
without his knowledge or concurrence. If in such a case 
the Court had laid down the presumption as a conclusion 
of law, or even advised the jury to presume a conveyance, 
or declared that it could not be inferred, that Brooks did 
not claim the lot as his own, we should have thought it 
erroneous. But the Court did not lay down any such 
propositions. On the contrary, the case was left to the 
jury upon the circumstances merely as evidence to estab- 
lish the fact of a title, according to their belief of the real 
fact. 

Regarding it in that point of view, the counsel further 
urged that the judge was bound to explain to the jury the 
rules of Jaw and reason which might be useful to them in 
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ascertaining the weight of the circumstances, tending to Juxz, 1835. 


rebut the presumption, so as to aid the jury in that duty. 
We consider it within the province of a judge to give 


JACKSON 


v. 
Com. of 


such explanations as to the tendency of evidence, the Hrrtsno- 


grounds of its reception, and the inferences which may be 
drawn from it, not touching the credit of the witnesses, 
nor determining its weight as establishing particular infer- 
ences. But it is impossible for this Court to correct omis- 
sions in the summing up by the Judge who tries a cause, 
as to this part of his duty, unless the party shall pray 
particular directions, and the Judge refuse to give them 
when proper. Whatever we may think of a verdict, this 
Court cannot order a new trial because 1t was against 
evidence ; but only order a venire de novo for the error of 


taking a verdict without evidence. Here the case was _ 


left to the jury upon the inquiry of fact, whether a deed 
was made. The long possession and building a house, and 
the assessment for taxes, even for two years, is evidence 
tending to establish that fact. The question depended on 
its sufficiency, and on the force of the circumstances tend- 
ing to rebut the presumption. I do not think it proper to 
go over them, because it might prejudice the parties upon 
another trial. Whether they tended to rebut, and why 
they had that tendency, the defendants might have asked 
of the Court to say, but not having done so, there is no 
power in this Court to help them. The verdict upon the 
facts simply, is beyond our control, and the judgment would 
be necessarily affirmed, if the case depended upon this 
point alone. | 

The counsel for the defendants makes another point, 
upon the rejection of Horton as a witness, on the ground 
that he was an inhabitant of the town. 

It is first denied that he is a corporator, because the 
charters do not incorporate the town, but only the com- 
missioners, and therefore the witness had no _ interest. 
We are inclined to the contrary opinion; for as citizens of 
the place many duties are imposed, and immunities con- 
ferred, on the inhabitants of chartered towns. But what- 
ever there may be in this, we pass it over, as Our decision 
is made on a different ground. 
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Admitting him to be a corporator, it is contended that 
he was competent, because he had no private and distinct 
personal interest. It is clear, that being merely a corpo- 
rator will not disqualify a witness. There must be an 
individual interest in him, and the charter may be looked 
through to see if the persons composing the corporation 
have such an interest. But upon examining the decided 
cases, it cannot be said to be «. settled point in law, that an 
interest in the constituted authorities of a place, for the 
benefit and public uses of the whole place, is or is not such 
a degree of interest in cach corporator, as will exclude him. 
Thus upon a question whether a bond belonged to a cor- 
poration, the objection was allowed, that the corporators 
could not be witnesses. 1 Vern. 254. In Burton v. Hinde, 
5 T. R. 174, it was held, that a free man could not prove 
the title of the corporation to a rent, which was reserved 
to the use of the whole corporation. On the other hand, 
in Rex v. Mayor of London, 2 Lev. 230, Shaw, 146, upon 
a quo warranto for taking a toll upon sea coals, the defend- 
ants prescribed for the duty, and called free men to sup- 
port the title ;.and they were received, because the advan- 
tage was to the city, and not tothe witnesses in particular, 
and so remote an interest could not produce a bias. In 
New York it its decided, that an inhabitant of a town, 
who pays taxes to support the poor, is a competent wit- 
ness for the overseers of that town, against those of another, 
relative to the settlement of a pauper, and for a penalty 
incurred by improperly removing him. ails v. Belknap, 
1 John. Rep. 386; Bloodgood v. Overseers of Jamaica, 12 
John. Rep. 285: and these cases agree with that of Rex v. 
Netherthong, 1 Maule & Selw. 337. In this state, the 
citizens of a county are constantly received as witnesses 
upon indictments, although the fines imposed belong to their 
county, and it is liable for the costs if the prosecution fail ; 
and also in suits for county money between the county 
and its officers. Itis so from necessity. In many of the 
charter acts the authorities are authorised to impose penal- 
ties, which are made recoverable before the magistrate of 
police or other officer, and the town constable may give 
information, and prove the offence. With rules and deci- 
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sions thus inconsistent, the only resource of the Court would June, 1835. 
be to refer to principles and convenience for guides. Con- Jackson 
sulting them, it would seem to us, that an interest in the con, of 
whole community, for the common weal only, is not a Hittszo- 


particular private interest, which nfikes the verdict of 
advantage or disadvantage to each citizen ; or if it be, that 
it is so minute and remote, that the argument of slight 
bias from it, is repelled by the frequent necessity of using 
such witnesses, or having none. 

But in this particular case even that objection does not 
apply ; because the property here is not for the use of the 
corporation as a thing of value, and yielding a revenue for 
the general purposes of the town. This lot is claimed for 
a school house, or set apart for that purpose, under the act 
of 1766, on their books, which are made evidence by the 
act of 1786. It may be leased, but the profits are apphi- 
cable only to the school. It is, therefore, a foundation of 
public charity, in which no individual, wherever resident, 
has an exclusive and particular interest. If the action 
were on the demise of the commissioners in their corpo- 
rate character, the persons composing that body would be 
respectively competent witnesses for either side, as the Trus- 
tees of the University have often been. They aremerely trus- 
tees of the charity, and the body politic is the real party, 
as was held by Lord Kenyon, in Weller v. The Govern- 
ors of the Foundling Hospital, Peake’s N. P. Cases, 206, 
and seems never to have been since doubted. Such must 
be the nature of school property, of public and not private 
institution and endowment. Upon this, as a distinct prin- 
ciple, the opinion of the Court is, that the witness ought 
to have been received, and therefore there must be a venire 
de novo. 

Per Curiam. Judgment reversed. 
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Harvey MARGARET E. HARVEY, et al. ». MARY SMITH, et al. 
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When, upon a petition in the County Court for repropounding an alleged will 
for probate, the Court ordered the same to be repropounded, and directed 
an issue, from the finding on which, the petitioners appealed to the Supe- 
rior Court; it was held, that the appeal carried up the whole case, and 
that the Superior Court had power to revise the order for repropounding 
the will, although the defendants had not appealed from that order. 

A paper writing, alleged to be the will of a married woman, devising real 
estate, made under a power in a settlement, can only be supported in 
equity as an appointment, and cannot be propounded for probate as a will 
in a Court of Law; and all proceedings for that purpose are erroneous. 

Where a petition for repropounding a will for probate, does not state between 
whom the issue, on the first attempt to prove it was joined, nor show 
whether the proper persons were parties to that issue, nor whether the 
executor acted bona fide or otherwise, so that the Court cannot see whether 
the petitioners were, or were not bound by the finding on that issue; the 
petition will be dismissed as uncertain, informal and defective, but without 
prejudice to the right of the petitioners to propound the same again, in a 
proper form before a competent tribunal. 


Perrrion to have an alleged will repropounded for pro- 
bate. 

Margaret and Mary Harvey infants, by their next friend, 
at May Term, 1833, of Perquimons County Court, filed 
their petition, in which they set forth, that Eliza Harvey 
late of that county had died in the month of September, 
1830, being at the time of her death, the wife of Edmund 
B. Harvey, of said county; that by a certain contract or 
settlement entered into between the said Eliza, and her 
husband previously to their marriage, and in contempla- 
tion of it, all the property of the said Eliza consisting of 
lands, slaves, chattels and choses in action “ was assigned” 
to a certain Joseph Cannon, a party to the said settlement, 
and the trustee of the said Eliza and Edmund; that in the 
said settlement, it was covenanted by the said Edmund, 
that the said Eliza should, during} the coverture, have 
liberty and authority to make a will, or appointment to 
the said trustee, to convey the said property; and that 
pursuant to the authority and liberty by said contract 
stipulated, she did shortly before her death duly make and 
publish her last will, of which the petition set forth a copy. 
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The alleged will, after appointing the beloved husband of Junz, 1835. 
the testatrix sole executor, directed the executor to sell as Harvey 
much of her perishable estate as was necessary for the 
payment of her debts ; then to retain all the residue of her 
estate in his hands, in trust, for the term of his life or for 
twenty years, and to employ her land, negroes, and other 
property so as to derive an income therefrom; and at his 
death, or at the expiration of the twenty years, to divide 
this income between the petitioners Margaret and Mary, 
and the principal which might then be in his hands, to be 
equally divided between the two sisters of the testatrix 
Mary Smith and Margaret Parker. The petitioners 
further charged, that the said Eliza died without altering 
or revoking the said will; that the said Edmund offered 
the same for probate at the November Term, 1830, of 
Perquimons County Court; “that an issue was made up, 
and at February Term, 1831, of said court, the paper 
writing so offered as the will, was found not to be the will 
of Eliza Harvey deceased.” The petitioners averred in 
their petition, that at the time of these proceedings there 
were, and yet are, infants of tender years, that they were 
in no way parties to these proceedings, that their interest 
was wholly neglected and disregarded; that the paper 
writing so offered for probate was duly signed, and duly 
attested, that the said alleged testatrix was, at the time of 
executing it, of sound and disposing mind, and that the said 
paper writing, as the petitioners believed, could have been 
fairly and honestly proved as the last will and testament 
of such testatrix had the petitioners been represented, and 
their interests duly protected. 

The petitioners showed by their petition, that at the 
time of the death of the said Eliza, her Aezrs at law, were 
Mary Smith, Margaret Parker, since intermarried with 
James R. Burbage, Joseph W. Townsend, John P. Town- 
send, Calvin Townsend and Sarah Townsend, to whom 
the aforesaid Joseph was guardian, and that “on the in- 
testacy of the said Eliza, the said Edmund would have 
been her distributee.’” The petitioners prayed that the 
persons so named as heirs at law, and the said Edmund, 
might be served with process to appear and on their cor- 
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Junz, 1835. poral oaths answer the matters set forth in the petition, 
Harvey that the said paper writing might be again offered for pro- 


v. 
SMITH. 


bate, and the petitioners have such other and further relief 
as their case required, and to the Court should seem meet. 
This petition was verified by the oath of Thomas Clark, 
the next friend of the petitioners; thereupon process 


“issued as was prayed, and the defendants, Joseph W. 


Townsend, Mary Smith, Calvin J. Townsend, Sarah 
Townsend and John P. Townsend, filed their answers, in 
which they admitted that they were the heirs at law of 
Eliza Harvey deceased ; that she died at the time stated ; 
that the marriage settlement containing the covenant 
recited in the petition was made as stated; that the paper 
writing referred to, was offered for probate as the last will 
of the said Eliza, an issue made up and the issue found as 
set forth in the petition; and that the petitioners, who 
they alleged are the daughters of Edmund Harvey, were 
not parties to those proceedings; but they denied the 
paper so offered, to be the last will of the said Eliza, and 
on the contrary insisted that if the same was signed by 
her, she was at the time utterly incapable, from defect of 
mind and memory, from making a last will. It appeared 
from the record that Edmund Harvey and James R. Bur- 
bage and wife, though served with process, put in no answer 
or matter of defence to the petition, and thereupon the 
petition was taken pro confesso, and set for hearing ex 
parte against them. At November Term, 1833, of the 
County Court, the cause came on to be heard on the peti- 
tion and answers, when the prayer for re-probate was 
granted, and the following issue submitted to a jury, to 
wit, whether the paper writing exhibited for re-probate is 
the last will and testament of Eliza Harvey, or not; and 
the jury being empannelled did say, that it was not the last 
will and testament of Eliza Harvey deceased ; from which 
verdict the plaintiffs, (the petitioners) prayed for and 
obtained an appeal to the Superior Court. At the Spring 
Term, 1834, of Perquimons Superior Court, Jesse Wilson 
executor of Mary Smith, and Francis E. Smith and 
Josiah Smith, infants, by the said Jesse their guardian ad 
hoc, were made parties defendants; and the cause was 
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removed for trial upon the application of the plaintiffs to Jone, 1835, 1835. 
the Superior Court of Chowan. And at that Court on the ‘Hanver_ 
last Circuit before his Honor Judge Donnett, a motion 
was made by the defendants “ to dismiss the proceedings,” 
which was ordered by his Honor, whereupon the plaintiffs 
appealed. 

Bailey, for the plaintiffs, distinguished this case from the 
case of Redmond v. Collins, 4 Dev. Rep. 430, upon the 
ground that here the prayer for re-probate was granted in 
the County Court, and no appeal was taken from that 
order, but the plaintiffs themselves appealed from the 
verdict of the jury, upon the issue made up to try the 
validity of the will. In Redmond v. Collins, the appeal 
from the County Court was taken from the order of 
re-probate. To show that an appeal is sustainable upon 
an order for re-probate, the case of Ward v. Vickers, 2 
Hay. Rep. 164, was cited. 

fredell, for the defendants, contended that the petition 
must accompany the appeal from the decision upon the 
issue in the re-probate; that the appeal could not be taken 
from the verdict, but from the judgment thereupon ; and 
insisted that if the petition properly formed a part of the 
record upon the appeal, the whole case was carried up, 
and was governed by that of Redmond v. Collins, ubi 
supra. As to the probate of wills of married women, he 
cited Rich v. Cockell, 9 Ves. Jun. Rep. 376. 


Se: 


Gaston, Judge, having stated the case as above, pro- 
ceeded.—It ought not to excite surprise that questions 
embarrassing to the bench, as well as to the bar, should 
present themselves upon applications for a revision of the 
proceedings upon probates of wills, or refusal of probate to 
instruments offered as wills. The General Assembly, as 
the situation of our country, and the character of its in- 
stitutions seemed to require, have from time to time, made 
important changes in the laws, in relation to the mode of 
proving wills, the tribunal by which controversies respect- 
ing them shall be tried, and the effect of the probate when 
had; but have been wholly silent as to the proceedings by 
which those errors, which are incidental to every human 
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Harvey granted or denied. The profession, is therefore necessarily 
é driven to adopt some mode, which is at the same time, 
analagous to the established usages before these changes 
were made, and reconcilable to the state of things induced 
by these changes. This adaptation of old forms to new 
laws is among the most delicate and difficult of legal 
labours. It has not yet been successfully effected upon 
this subject, and there is reason to fear, that several adju- 
dications must be had, before it can be completely accom- 
plished. 

On examining the record before us, the first inquiry 
which suggests itself, is, did the appeal from the County 
to the Superior Court of Perquimons, carry up the petition 
and all the subsequent proceedings thereon, or did it carry 
up only the issue ordered, after the prayer for the re-pro- 
bate granted, and the proceedings upon that issue? We 
can see no reason to doubt, but that it was competent for 

the defendants to have appealed from the sentence of the 
may bo County Court, ordering the will to b ded d 
may be ounty Court, ordering the w e propounded a secon 
taken from time for probate. It has been the usual course to appeal 
the County from such adjudications, and has never been disapproved 
aes , of There are obvious conveniences from the practice, for 
re-probate. If the adjudication be erroneous, it may be thus reversed 
ran en without either party incurring the unnecessary expense of 
order witnesses upon the issue. It comes within the fair con- 
es struction of the act of 1777, (Rev. ch. 115, sec. 75.) which 


eesuiag ot allows an appeal to the Superior Court, “ when any per- 
ae son, either plaintiff or defendant, shall be dissatisfied with 
lowing the sentence, judgment, or decree of the County Court.” 
appeals This a sentence, materially affecting the subject-matter in 

contestation; in form final on the point decided; and 
Where the which the dissatisfied party ought to have an opportunity 
cee of reviewing in the appellate tribunal, before it may lead 
glects to to further mischief. Where the dissatisfied party neglects 
pea’ ch to appeal from such a sentence, it is not regularly re-ex- 


. eae aminable in the superior tribunal. All objections thereto 

$ no : : - . 

regularly Which may be waived by not being brought forward in 

nablein Pt time, are waived, and the cause proceeds in the 

the supe. appellate court, as it ought to have proceeded in the court 
Pp p o p 

rior tribu- 

nal, 


SMITH. 
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below, subsequently to that sentence. But we are, never- Jone, 1835. 
theless, of opinion, that when upon a petition for a re- alle 
probate, the same has been ordered, and an appeal takes ee 
place by either party from the ultimate sentence upon 
such re-probate, that appeal places the entire cause in the 
revising court; and it is competent for that court, upon 
discovering that the cause has never been rightfully con- 
stituted, and that, however the facts may be found, 2 
cannot make a decree for the parties instituting the cause, 
to dismiss the same altogether. The petition must be 
regarded as containing the allegations of those propounding 
the paper, and the ultimate judgment must be founded on 
the allegations as admitted or proved. If they will not 
sustain a sentence for the party propounding, the Court is 
obliged to refuse to him such a sentence. The sentence 
below for admitting the proofs, directing an issue, is cer- 
tainly, unless it had been made provisionally, a determi- 
nation of the court that the allegations proved, that is to 
say, found on the issue, will entitle the party to a final 
decree. But though it be a sentence formally final on the 
point, it is not, and does not purport to be a final sentence 
on the subject-matter of the petition. And if before a 
final sentence rendered in the revising court, it should 
discover a fatal and incurable error in the cause as con- 
stituted, the Court is not obliged nor, as we conceive, at 
liberty, to follow out this error to an injurious consum- 
mation. 

It does not appear upon what ground the Superior Court 
ordered the cause to be dismissed. The counsel for the 
appellees states, that it was done in obedience to what the 
Court below understood to be the law declared by this 
court, in the case of Redmond v. Collins, 4 Dev. Rep, 430. The case 
In that case, we held that a mistake in a verdict upon an ae 
issue made up between the executor propounding, and the aie 
next of kin caveating the will, without fraud or collusion, approved. 
did not give the legatee a right to repropound it for pro- 
bate; that the legatee was represented by the executor, 
claimed through him, was a party by him, and bound by 
the decree against him. It is impossible for us, to see 
whether in truth the case under consideration, comes 
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Juz, 1835. within the application of the doctrines established in the 
saves case referred to. The petition states, that Eliza Harvey 


Sire 


was a married woman, who had her husband’s permission 
to make a will, and who, therefore, could rightfully make a 
testament or will of personalty merely. Independently 
of the marriage settlement and of the uses and limitations 
therein declared, her husband, as husband, must have been 
the only person interested to contest such testament. By 
virtue of his marital rights (not as distributee, as the peti- 
tion terms him,) all her personal property upon his sur- 
viving her, became either absolutely or sub modo his, and 
her next of kin were wholly without claim to them. But 
according to the petition, all her property, real and per- 
sonal, were by that settlement conveyed to a third person, 
Joseph Cannon, the trustee of the said Eliza and Edmund. 
What, however, were the uses, trusts or limitations of that 
conveyance is not set forth, so that we are entirely igno- 
rant to whom, according to the provisions of that settle- 
ment, the property was limited in the event of her dying 
intestate or without appointment. As a married woman, 
she could make no devise with or without her husband’s 
permission; and however a proper court may give effect 
to her appointment made under the form of a devise, no 
court can pronounce the testamentary disposition of a 
married woman of real estate, the we? of such woman. 
The petition states, that the husband of the deceased, pro- 
pounded the will for probate, and that an issue was made 
up, but it does not set forth either the terms of that issue, 
or the parties between whom it was joined. It could not 
have been joined between Harvey } ropounding the will 
as executor, and Harvey caveating the will as husband. 
This would have been a solemn farce, and not an attempt 
to prove the will in solemn form. If it were joined be- 
tween the executor and the heirs at law, who claimed no 
interest in the personal property, the finding decided only 
the matter involved in that issue, and this will not be pre- 
sumed to be other than that which could rightfully be 
controverted between these parties, that is to say, an issue 
of devisavit vel non—was it a will or not, as to the lands 
therein attempted to be disposed of. This, to be sure, was 
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an idle issue. 
that finding be or be not removed out of the way, to 
establish this instrument as a will of lands. They state 
upon their petition, and the will shows upon its face, that 
the supposed testatrix was a married woman, and there- 
fore she could not devise. The Court of Probate had no 
power to establish this instrument; nor could the Superior 
Court of Chowan, if the jury had found the issue there 
pending, in favour of these petitioners, have given a sen- 
tence establishing it, as a will of land. Our act of 1784, 
(Rev. ch. 225, sec. 6,) making the probates of wills testi- 
mony for the devise of real estates, has not in any manner 


altered the law, as to the incapacity of certain persons to. 


devise real estate. The entire jurisdiction over this 
instrument as an appointment of real estate under the 
uses, trusts and powers of the marriage settlement, be- 
longs to a different tribunal, which can pronounce it a 
valid appointment, when satisfied according to its rules for 
investigating facts, that it has been executed with the 
solemnities required by that settlement. So far then, as 
the sentence of dismission applies to the matter in contro- 
versy between the petitioners, and the heirs at law, it 
appears to us to have been right upon the merits, and the 
petitioners have no cause to complain of it. But the 
sentence dismissed the petition altogether. Had not the 
petitioners a right to establish the instrument as a tes- 
tament? Here we are met with difficulties which put it 
out of our power to make a decision upon the merits—not 
because of obscurity in the law—but because the case is so 
defectively stated as not to show upon what the law is to 
operate. It may be, that nothing has been done in the 
first instance rejecting this instrument as a testament, and 
that what is apprehended as such, may be a mere nullity. 
It may be, that the propounder of the will, being directly 
interested to defeat it, he could not be the representative 
of these petitioners; or that his inattention to interests 
which he professed to protect, was in law a fraud. Or, 
on the other hand, it may be that the finding of the issue 
was between him, as their legitimate representative, and 
persons entitled to the personal property of the deceased, 
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Junr, 1835. in the event of her intestacy. If so, mere inattention on 
Harvey his part, is not necessarily fraud. If so, unquestionably 


v. 
Smrrn. 


they ought to have an opportunity of contesting the pre- 
sent application for repropounding the testament. It may 
be, that, after the finding of this issue, an order for ap- 
pointing an administrator was made; and if so, the 
administrator should have an opportunity of resisting the 
petition for calling in his letters. If this Court had a 
general power over the controversy, it would be disposed 
to allow such amendments as would remove this uncer- 
tainty, and enable it to see what was done in the former 
alleged attempt to prove the will, and decide what are 
now the rights of the parties interested. But it acts, 
although the case is brought before it by appeal, as a 
Court of Errors, having its attention confined to the. 
record, and bound to render such judgment thereon, as in 
law ought to have been rendered in the Superior Court. 
It will net, therefore, dismiss this part of the petition abso- 
lutely, or affirm the sentence of the Superior Court in this 
respect ; but declare that the petition, so far as it seeks to 
repropound the instrument as a testament of chattels, is so 
defective and informal, that the Court can pass no defini- 
tive sentence thereon, and that it be dismissed as informal 
and defective, and without prejudice to the right of the 
petitioners to make such an application in due form to the 
proper court. 

The decree below being neither wholly affirmed nor 
reversed, we shall give no costs to either party in this 


Court. 


Per Curram.— This cause coming on to be heard upon 
the transcript of the record from the Superior Court of 
Chowan, and being argued by counsel on both sides, it is 
considered by the Court that the sentence of the said 
Superior Court, whereby the petition of the petitioners 
and the proceedings thereon are dismissed altogether, is 
erroneous and ought to be reversed, and the same is 
reversed accordingly ; and the Court proceeding to render 
such sentence and judgment as in law ought to have been 
rendered by the said Superior Court, doth adjudge, sen- 
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tence and decree, and it is adjudged, sentenced and Juve, 1835. 
decreed accordingly, that the said petition, so far as it Harvey 
seeks to propound, or to repropound the said last will of 
Eliza Harvey as a will disposing of lands from her heirs 
at law, the defendants, be dismissed with costs to the said 
defendants, in the County and Superior Courts, because 
the said Eliza was, at the time of the pretended execution 
of said alleged will a feme covert, and therefore by law 
incapable of making a devise of lands; and that the said 
petition so far as it seeks to propound or repropound the 
said alleged last will, as a will or testament of the said 
Eliza, made with the permission of her husband, is so 
uncertain, defective and informal, that this Court cannot 
see what of right ought to be done therein, and therefore 
the same, and the proceedings thereon, are dismissed as 
informal, defective and uncertain, and without prejudice 
to the right of the petitioners to propound or repropound 
the same as the testament aforesaid of the said Eliza, 
before any proper court in due and right form. And it 
is adjudged, that the parties pay their costs in this Court 
respectively. 


SMITH 


THE STATE yv. JAMES BALDWIN, Sen. et al. 


To render an act indictable as a nuisance,it is necessary that it should be an 
offence so inconvenient and troublesome as to annoy the whole community, 
and not merely particular persons. Therefore, where it was charged that 
the defendants assembled at a public place, and profanely and with a loud 
voice, cursed, swore and quarrelled in the hearing of divers persons then 
and there assembled, whereby a certain singing school was broken up and 
disturbed, ad commune nocumentum, it was held, that the indictment 
could not be sustained as one for a conimon nuisance, 

An indictment which states no unlawful purpose, and sets forth no act which 
the defendants assembled to commit, cannot be one for an unlawful 
assembly. 

Nor is one, which charges no act of violence, or an act fitted to inspire terror, 
nor any attempt to commit an act of violence, which, if committed, would 
make the defendants rioters, an indictment for a riot ora rout. 


Tis was an indictment against the defendants, seven- 
teen in number, in the following words. 
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“ The jurors for the state upon their oaths present, that 
James Baldwin, Senr. &c. all late of Bladen, on the ninth 
day of August, in the present year, at a certain public 
place, to wit, at Swindall’s Meeting House in said county, 
unlawfully did assemble and gather together, and then and 
there in the hearing of divers good citizens of the state 
then and there assembled, unlawfully and profanely, and 
with a loud voice did curse, swear, and quarrel, by means 
whereof a certain singing school then and there kept and 
held in said meeting house, was then and there disturbed 
and broken up, to the great damage and common nuisance 
of the good citizens of the state, and against the peace and 
dignity of:the state.” 

At Bladen, on the last Circuit, a motion was made to 
quash the indictment, which was sustained by his Honor 
Judge Seawetz, and Mr. Solicitor Troy appealed. 


The Attorney-General for the state. 


No counsel appeared for the defendants. 


Gastron, Judge.—Where an indictment is so defective, 
that a judgment thereon, rendered against the defendant 
would be erroneous, the Court may quash it in the first 
instance, without requiring of the defendant to plead. But 
this power is purely discretionary. Unless the defect be 
gross and apparent, the Court, instead of dismissing the 
indictment in this summary way, will leave the defendant 
to his demurrer, or motion in arrest of judgment, or writ 
of error, according to the regular mode of proceeding ; and 
where the offences charged are of a heinous character, it 
usually refuses to quash indictments, however obvious may 
be their defects. Sofar as the decision below is to be regard- 
ed asa matter of discretion, this Court feels itself not autho- 
rised to revise it. It is for us to inquire whether it be 
erroneous in point of law, and the determination of this 
question must depend on the sufficiency of the indictment 
as it would appear if examined on demurrer, motion in 
arrest, or writ of error. 

What is the offence set forth in the indictment? It 1s 
not that of an unlawful assembly. It indeed avers that the 
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defendants, seventeen in number, did unlawfully assemble J0%®; 1836. 
and gather together, but it states no unlawful purpose, and = StT= 
it sets forth no act which they assembled to commit, so as Bina 
to enable the Court to judge that their design was illegal. of cassetur, 
Regina v. Gulstan et al. 2 Lord Raym. 1210. Nor is it Saree 
the offence of a riot or rout, for it does not charge any Vise the ex- 
: ; . ercise of the 
act of violence, or any act fitted to inspire terror; nor power to 
does it charge any attempt to commit an act of violence, ara - 
which, if committed, would have made them ricters. 3 on the sufii- 
Ins. 176. 1 Haw. ch. 65, s. 4, 5 & 8. Ithas been insisted, etwe 
however, on the part of the state, that this is a good ment, as it 
indictment for a nuisance. To render an act indictable bib 
as @ nuisance, it is necessary that it should be an offence 2 demurrer, 
so inconvenient and troublesome, as to annoy the whole aig 
community, and not merely particular persons. The ils 
indictment in question aflirms this of the act charged, 
for it declares it to have been done “ tothe great nuisance 
of the good citizens of the state.” But it is not only proper 
that an indictment should specify the criminal nature and 
degree of the offence, which are conclusions of law from 
the facts, but it is necessary that it should also specify the 
particular facts and circumstances which constitute the 
offence. This indictment, therefore, before 1t can be sus- 
tained as one for a common nuisance, ought to contain a 
specification of such facts and circumstances as will 
warrant the averment of an annoyance to the community. 
If the facts charged must, from their very nature, have nag 
created a nuisance to the citizens in general, the words must, from 
ad commune nocumentum, though always proper and te 
safest to be inserted, may be omitted, for they neither created a 
describe the crime, nor the facts which constitute it. Such epee 
facts necessarily show the crime. If the facts charged occas 
show an offence inconvenient and troublesome, that may ad com. 
have extended its annoyance to the community, or may ee 
have reached only certain individuals of that community, may be 
the averment of ad commune nocumentum, becomes indis- “ted. 
, : ; If the facts 
pensable. It then involves an actual inquiry as a matter charged 
of fact for the jury, into the extent of the annoyance. mane of- 
But an allegation in an indictment that certain facts conyenient 


charged were “to the common nuisance of all the good #4 lou- 


198 


June, 1835, 


STATE 
v. 
BaLpwin. 


blesome 
that may 
have exten- 
ded its an- 
noyance to 
the com- 
munity, or 
may have 
reached on- 
ly certain 
individuals 
of that 
communi. 
ty, those 
words be- 
came indis- 
pensable, 


IN THE SUPREME COURT 


citizens of the state,” will not make it a good indictment 
for a common nuisance, unless these facts be of such a 
nature as may justify that conclusion as one of law as well 
as of fact. 

The act here charged is not made up of a number of 
acts frequently repeated, and which cannot be distinctly 
and specially set forth without inconvenient prolixity. It 
is an act single and distinct, and committed on a particu- 
lar occasion. It is charged that the defendants assembled 
at a public place, and profanely and with a loud voice 
cursed, swore, and quarrelled, in the hearing of divers 
persons, and it is alleged, that by means thereof a certain 
singing school then and there kept and held was broken 
up and disturbed. ‘This profane and loud cursing and 
quarrelling on that particular occasion, might have 
been an annoyance to those who heard and wit- 
nessed if; but it could not have been an annoyance 
to the citizens in general, unless there were some other 
facts in the case. If there were such other facts, then 
these ought to have been set forth; for an indictment 
must specify all the facts which constitute the offence. 
It is possible that a frequent and habitual repetition of 
acts which singly are but private annoyances may con- 
stitute a public or common nuisance. But if so, this 
frequent and habitual repetition should be appropriately 
charged. No injurious consequences of an abiding kind, 
and therefore affecting nct simply those present at the 
commission of the act, but affecting the citizens successively, 
and as they come within the reach of these consequences, 
are charged, or can be presumed to have followed from 
the act. “The singing school” is indeed said to have 
been broken up and disturbed. Of whom that school 
was composed does not even appear, but whether it con- 
sisted of the defendants or of others, its interruption 
cannot be legally pronounced an inconvenience to the 
whole community. The loss of instruction in the accom- 
plishment, to those who would fain acquire it, does not 
very gravely influence the good ordef or enjoyment or 
convenience of the citizens in general, so as to call for 
redress on the complaint of the state. 
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If we sustain this as an indictment for a common Jone, 1835. 
nuisance, we shall be obliged to hold, that whenever two Srarz 
or more persons talk loud or curse or quarrel in the p.° 
presence of others, it may be charged that this was done 
to the common nuisance, and if so found, will warrant 
punishment as for a crime. This would be either to 
extend the doctrine of common nuisances, far beyond the 
limits within which they have hitherto been confined, or 
to allow ofa vagueness and generality in criminal charges, 
inconsistent with that precision and certainty on the 
records so essential as restraints on capricious power, 
and so salutary as the safeguards of innocent men. 

Independently of the averment “to the common nul- 
sance,’”’ the indictment contains no criminal charge. No 
conspiracy is alleged, no special intent or purpose is 
averred, which would impress an extraordinary character 
on the act done. The persons disturbed are not repre- 
sented as having been engaged in the performance of any 
public duty—as engaged in religious worship, attending 
at an election, or at a court. Upon a demurrer to the 
indictment, we should be unable to render a judgment 
for the state. Itis our opinion, therefore, that there 1s 
no error in the proceedings below, and that the judgment 
appealed from must be affirmed. 

Per Curiam. Judgment affirmed. 


THE STATE v. ZACHARIAH BLYTHE. 


An indictment under the act of 1826, c. 13, charging that the defendant, on 
a particular day, and on divers other days before that day, sold and deliv- 
ered spirits to certain slaves whose names were to the jurors unknown, 
is defective for uncertainty in embracing the transactions of divers days 
with divers persons. And as the names of the slaves were not given, it is 
also defective for not stating the owners of the slaves, or averring that the 
owners were unknown, if the fact were so. 


THis was an indictment in the following form. 
«The jurors for the state upon their oaths present, that 
Zachariah Blythe, late of said county, on the twenty- 
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Jone, 1835. sixth day of October, 1834, and on divers other days and 


STaTE 
v 
Biytur. 


times before said day, at and in the county aforesaid, did 
unlawfully traffic with, sell, and deliver to certain negro 
slaves, whose names are to the jurors as yet unknown, 4 
a quantity of spirituous liquors, not having then and there 
any written authority from the owners of said slaves to 
sell and deliver the spirits aforesaid, contrary to the act 
of the General Assembly in such case provided, and 
against the peace and dignity of the state.” 

The defendant being convicted of the offence charged © 
in the indictment, a motion in arrest of judgment was 
submitted by his counsel, which being sustained by his 
Honor Judge Norwoop, at Northampton, on the last 
Circuit, the Attorney-General appealed. 

The Attorney-General, for the state. 

Badger, for the defendant, objected, that the indictment 
was defective for uncertainty and _ indefiniteness ; 

Ist. Because it charged the selling to be to a number of 
slavesin gross,on acertainday and divers other days, where- 
as it should have been for one act of selling to one or many 
slaves, or for frequent acts of selling to one slave. 

2nd. Because the slaves to whom the spirits were sold 
were not specified, either by their own names or by those 
of their masters, and no good reason was stated for the 
omission. He contended, in support of this objection, 
that the names of the owners of the slaves should have 
been charged, because that knowledge might have been of 
service to the defendant in his defence, but if the names 
of the owners were unknown, then that fact should have 
been distinctly averred in the indictment. 


~Rurrin, Chief Justice—We concur in the opinion 
given by the Judge of the Superior Court, that the indict- 
ment is defective, and that the judgment must be arrested. 
It charges, that the defendant, on a particular day, and 
on divers other days and times before that day, sold and 
delivered spirituous liquors “ to certain slaves, whose names 
to the jurors are as yet unknown.” 
Every indictment ought to have convenient certainty 
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as to time, place and persons; and give to the accused June, 1835. 
reasonable notice of the specific facts charged on him, so Sratz 
that he may have an opportunity of defending himself. p Jae. 
Here the indictment conveys no information of that sort. 
It is not confined to a single joint sale to several persons, 
but embraces the transactions at large of divers days with 
divers persons. It is like an indictment in one count for 
divers distinct assaults and batteries on several persons at 
different times. To such a complication of separate accu- 
sations, the defendant ought not to be obliged to answer; 
and in this case he could not form the least conjecture of 
the facts to be proved against him, nor those to which he 
should prepare evidence. 

Besides that, we think the indictment does not suffi- 
ciently identify the slaves. It it true, the defendant 
might, by proper averments upon a second indictment, 
show the identity of the slaves mentioned in both. But 
he ought not to be put to greater difficulty in sustaining 
his averments than is unavoidable. Here the description 
is barely that of being slaves, the names of the slaves not 
being given, nor their sex, nor the name of the owner, 
nor any other mark of identity. From necessity, indict- 
ments, alleging the name of a person to be unknown, are 
sustained when they are really unknown. But in general, 
the name must be given, and always, unless it be stated 
to be unknown. The Christian name alone will not 
suffice, unless the occupation or station be added, so as to 
identify the person from all others, as in the case stated 
in the books, John, Priest of A. As slaves have only one ee, 
name in general, that alone may be sufficient when stated. may be de. 
But it is by itself not very satisfactory, because there is a saad! 
more perfect mode of identifying the person, by stating alone, but 
him to be a slave named A., the property of a particular ra gga 
person, so as to distinguish this from other slaves of the name of his 
same name. That is the usual method of describing a slave race 
in ordinary transactions, as well as in legal proceedings. also. 
For this purpose, proof of reputed ownership would proba- 
bly support the allegation. But although it may not be 
necessary to state the owner, where the slave is described 
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by his name, yet where the name of the slave is not 
given, and cannot be given, because unknown, he may to 
some extent be identified by stating whose property he is. 
That is a step towards distinguishing the particular per- 
son, and would not leave the proof at large of any and all 
slaves. It is not doubted, that the indictment would be 
good, if it alleged the name of the slave, and the owner of 
the slave, to be both unknown. But the indictment ought 
so to state as to both facts; and we think it is but demand- 
ing reasonable precision to a common intent, to require 
the property to be set out, as part of the descriptio per- 
sone, when the name of the slave is unknown. If neither 
the property nor the name be given, as each goes equally 
to the identity, the excuse for not doing so ought to appear 
in the indictment, by the statement that the former was 
unknown, as well as the latter. That allegation is as 
proper and necessary as to one part of the description, as 
it is in respect of the other. 
Per Curiam. Judgment affirmed. 


SAMUEL P. SIMPSON v. JOHN H. HARRY. 


The word “ appeal,” in the 9th section of the act of 1794, (Rev. ch, 414,) is 
not used in its technical sense, and it is not therefore necessary or regular 
for the magistrate to pass upon a claim of a third person to property at- 
tached, before such person can carry his case to the County Court. 

The claim of an interpleader to property attached, must be a legal claim; a 
mere equitable one will not entitle the interpleader to the property attached. 

No claim can be interposed by a third person, to a debt attached in the hands 
of a garnishee, as nothing but tangible property comes within the words or 
the spirit of the law, allowing an interplea. 


Tus was an arracHMEnT and interpleader under the 
following circumstances. The defendant, John H. Harry, 
on the 7th January, 1832, sued out an attachment return- 
able before a single justice, against John R. Dunn, an 
absconding debtor, and summoned William Boydton, as a 
garnishee. On the same day, Boydton appeared, and 
acknowledged that he had money enough in his hands (of 
the said Dunn’s) to pay the amount claimed by the plain-— 
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tiff in the attachment. Thereupon the said amount was Jonz, 1835. 
condemned in the hands of the garnishee, to satisfy such Surson 
v. 


recovery as might thereafter be had by the plaintiff, against 
the defendant in the attachment. On the 7th February, 
1852, the present plaintiff, Simpson, interposed a claim to 
the money in the hands of the garnishee, which being re- 
jected by the magistrate, he appealed to the County Court. 
Having failed upon an issue to the jury 1n establishing his 
claim there, he appealed to the Superior Court, where 
upon a trial had before his Honor Judge Sxrruz, at 
Lincoln, on the last Circuit, he offered evidence tending 
to establish the following case. Dunn, some time before 
the issuing of the present defendant’s attachment, had 
obtained a judgment before a single justice, against a man 
of the name of M‘Lelland, and being indebted to the pre- 
sent plaintiff, in a larger sum of money, on the 24th 
December, 1831, gave the plaintiff a written order on the 
constable, who was supposed to have possession of the 
judgment, to deliver the same to the plaintifi, as having 
been assigned to him. ‘The judgment, however, was not 
in the hands of the constable, but had been left in the 
custody of the magistrate, who rendered it. ‘The consta- 
ble therefore, on the presentation of this order, which was 
on the day of the date, gave the plaintiff an order on the 
magistrate for the judgment; but as the magistrate was 
out of the state, it was not then, nor did it appear to have 
been at any time ‘afterwards, presented to him. When 
the judgment was rendered, M‘Lelland, having given 
surety for the stay of execution, requested the justice to 
keep the judgement, assuring him that it should be paid 
before the expiration of the stay. It did not distinctly 
appear, whether before or after the 24th of December, 


1831, but at all events before the 7th January, 1832, 


M‘Lelland called at the store of the magistrate, for the 
purpose of paying up the judgment, and the magistrate 
being absent, Boydton, his partner, who had access to his 
papers, received the money from M‘Lelland, and delivered 
up the judgment to him. After the attachment was issued, 
and after Boydton had given in his garnishment, and after 
the money which he admitted himself to owe to Dunn, 


Harry. 
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Juve, 1835. was condemned to answer the recovery which might be 
‘Simpson. made by the plaintiff in the attachment, Simpson, the 


v 


Harry. 


plaintiff 1 in this interpleader, gave notice to Boydton of his 
assignments, and claimed the money received by him. 
Boydton refusing to pay it, he then interposed his claim 
to it before the magistrate who was acting upon this 
attachment. His Honor, upon these facts, instructed the 
jury, that the plaintiff had but an eguity to the money, 
and not the property therein, and the jury found accord- 
ingly against his claim of property, and he appealed. 

Devereux, for the plaintiff, contended Ist, that under the 
act of 1794, (Rev. ch. 414, s. 9,) an interpleader had a 
right to urge either a legal or an equitable claim. 

2nd. That in this case the money was in the custody of 
the law, the magistrate or Boydton, being in a situation 
analogous to that of a clerk of a Court of Record; and 
cited the cases of Overton v. Hill, 1 Murph. Rep. 47, and 
Alston v. Clay, 2 Hay. Rep. 171. 

3rd. That if the claim of Simpson to this debt, before 
payment, was an equitable one, by the subsequent pay- 
ment the trust was closed, his title became legal, and he 
might then maintain assumpsit for money had and received 
to his use; and for this was cited Cooper v. Wrench, 16 
Eng. Com. Law Reps. ol. 

No counsel appeared for the defendant. 


Gastron, Judge, after stating the case, proceeded as 
follows :—It may not be amiss to state, that the proceed- 
ings upon this interpleader, have not been strictly regular. 
The 9th section of the act of 1794, (Rev. ch. 414;) which 
directs the mode of proceeding where property attached is 
claimed before a justice, directs that where any property 
attached as aforesaid, shall be claimed by any other per- 
son, and to determine the right, the intervention of a jury 
may be necessary ; the party claiming such property may 
appeal to the next County Court, where such right upon 
issue joined, shall be tried by a jury; the party claiming 
entering into a bond with sufficient security to pay all 
costs and charges in case he shall fail to prosecute the 
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suit with effect. The term “appeal,” we do not under- Junz, 1836. 
stand as having been here used in its technical sense, the Srson 
calling upon a superior, to correct injustice in the decision =pyrey. 
of an inferior tribunal; but the calling on a Superior Court 

to take cognizance of a matter pending in the inferior tri- 

bunal, and which, from its constitution, the latter is not 

fitted to determine. The claim of property is supposed to 

be one in which the intervention of a jury may be neces- 

sary, and as there is no jury in the Magistrate’s Court, 

the claimant in the interpleader appeals Azs suit, that is to 

say, removes it for trial to the County Court, where such 

a jurycan be had. There was no necessity, therefore, for 

the magistrate’s proceeding to any adjudication upon the 

claim, and such adjudication was a nullity. Whenever 

the case is one, in which an interpleader is allowed, the 
claimant is entitled to remove his claim to the County 
Court, upon complying with the terms prescribed by the 

act. The irregularity, however, in this case, furnishes no 
ground for reversing the judgment of the Superior Court, 

for the claim has been acted upon, both in the County and 
Superior Courts precisely as it would have been, had not 

the magistrate passed upon it. 

We are of opinion, that there is no error in the instruc- 
tion given by his Honor on the trial of the issue in the 
Superior Court. Judgments are not assignable at law, 
and however the transfers of them may be protected in 
equity, they unquestionably pass no legal interest. The 
present plaintiff was not the legal owner of Dunn’s judg- 
ment, and Boydton by the receipt of the money upon it, 
did not become legally the debtor of the present plaintiff. 
If, after the receipt of the money, and with a knowledge of 
the assignment, he had promised to pay the money to the 
plaintiff, he would have made himself liable by such as- 
sumpsit. If before the receipt of the money, he had been 
apprised of the assignment, and had collected it as agent 
for the plaintiff, he would have been liable as for so much 
money received to the use of the plaintiff But a mere 
equitable interest in the judgment could not per se create 
a legal property in the money due, or paid upon the judg- 
ment, in whose hands soever it might be. But it is insisted, 
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others. 
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in behalf of the appellant, that his claim was supported 
by showing an equitable interest in the money, for that 
it is the purpose of the attachment laws to subject to the 
demands of creditors only such moneys as are equatably 
and truly due to their debtors, and not such as are due to 
them in trust for others. We admit the argument, but 
deny the inference. We admit that it is not the purpose 
of the attachment laws, to subject to the demands of 
creditors, either property held by, or debts due to, ab- 
sconding debtors as trustees for others. If upon the 
garnishee’s examination, or ona disputed issue growing 
out of a garnishment, it shall appear that the garnishee 
holds effects of, or is indebted to the defendant, as the 
trustee of another, the Court ought not, and will not, con- 
demn those effects, or that debt, as liable to the satisfaction 
of the demands of the attaching creditor. Such creditor 
would thereby be converted into a trustee for the rightful 
owner ; and the proceeding would be a perversion of the 
very intent and purpose of the law of attachments. But 
if the garnishee sets up no such defence, and states no 
facts from which it can be inferred, we are ata loss to 
conceive how it can be brought before that Court. The 
privilege of interposing a claim is given by law to him, 
and to him only, who has the right to the property; and 
the issue upon the claim is in whomis the property claimed. 
This must mean the legal ownership. Such an issue 
wherever tried, can mean nothing else. If the claimant 
has not the legal interest in the property, the issue cannot 
be found for him. The equitable owner is not without 
redress. He can have recourse against the garnishee 
who hath held back the facts, which would have prevented 
condemnation; or he may invoke the aid of a proper 
court, to stop the proceedings. He can pursue either of 
these courses, whenever the nature of the property, or the 
magnitude of the debt, will induce a Court of Equity to 
take jurisdiction of an equitable demand—and where it 
will not, he is in no worse condition than he was in before. 

As the alleged error on which the plaintiff seeks a 
reversion of the judgment against him does not exist, it 
is not necessary that we should state any other reason for 
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affirming the judgment. But we have been struck with Jones, 1835. 

the ciaimeter of the claim here interposed—a claim to a Sm sow 

debt—and are apprehensive that our silence upon a point pranay. 

so obviously presented to our notice, might be construed 

into an implied sanction of such a course of proceeding. 

We understand all the provisions in the attachment laws, 

permitting third persons to interpose claims, as applying 

only in the cases ordinarily indicated by the words used. 

Creditors are enabled by means of these laws to obtain 

satisfaction of their demands against their absconding 

debtors out of either or both of two funds. The first, is 

such of their property as may be levied on, seised and 

sold; the second, out of debts due to them from third per- 

sons. Special provisions are made for prosecuting the 

remedy by attachment, applicable to the pursuit against 

these respective funds. For debts due from third persons 

judgments are to be rendered against them. As to the 

property which can be seised, it is to be levied on, and is to 

be sold by venditiont exponas, as the property of the de- 

fendant liable to execution. Itis when property is attach- 

ed—of a tangible kind—the subject-matter of anexecution— 

that third persons have aright to come forward, and insist 

that the property so attached is their property, and not 

that of the absconding debtors. If the persons summoned Creditors of 

as garnishees, choose to admit that they owe money to the Sumishees 

defendants in attachment, which in truth is not due, and legal right 

thereby subject themselves to judgments for which they a 

are not liable, the actual creditors of these garnishees have ing such 

garnishees 

no legal right to interpose. Judgments against the gar- 


from con- 


nishees for what they admit to be due, touch not the debts ioe 
hemselves 
due from the garnishees to others. They produce no indebted to 


seisure, no sale of the latter—and leave the remedies of ee - 
these creditors and all the means of enforcing them, pre- debtor. 


cisely asthey were. These creditors have no more legal Such con- 
cages en . ce , fession will 
right to interpose against the rendition of such judgments, not affect 


than against the voluntary confession of judgments by their claim 
1 Bia a8 . : aga 
their debtors to persons bringing suit against them by peraished. 


original process. But where the property of third persons But where 
is specifically levied upon by attachment, as the property aa a 
of an absconding debtor; the proceeding is against that levied upon 
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June, 1835. very corpus—and the law to prevent the direct injury 
Simrson arising from the interruption to its enjoyment, and the 
Haney, Possible injury that may attend its removal, has provided 

as the pro. @ mode by which the right to it may be immediately 
perty vs an asserted. As well therefore, from the objects intended to 
debtor, "8 be effected by the legislature, as from the words used, we 
claimants are of opinion that the claimant, if he had had a legal right 
right to in- to the money received by Boydton on the judgment against 
rea M:Lelland, could not interpose a claim against the plain- 
pose of pro- tiff in attachment to the debt, which, he says, Boydton 
pee. owed to his debtor. 

pepe: Per Curram. Judgment affirmed. 

joyment of 

it, and for 

preventing 

any injury : 

that might 


attend its THE STATE v. SOLOMON ROPER. 
removal. 


An indictment which charges an indecent and scandalous exposure of the 
naked person to public view in a public place, is sufficient, without charging 
the act to have been committed in the presence of one or more of the citi- 
zens of the state. 


Tuer defendant was convicted at Burke, on the last 
Circuit, before his Honor Judge Serriz, upon the follow- 
ing indictment. 

“ The jurors for the state upon their oaths present, that 
Solomon Roper, late of said county, on the first day of 
September, in the year of our Lord one thousand eight 
hundred and thirty-three, with force and arms in said 
county, being an evil disposed person, and contriving and 
intending to debauch and corrupt the morals of the citi- 
zens of said county, on a certain public highway in said 
county, did indecently and scandalously expose to public 
view the private parts of him the said Roper, to the evil 
and pernicious example of all others in like case offending, 
and against the peace and dignity of the state.” 

After his conviction, the defendant’s counsel moved in 
arrest of judgment, “that the bill of indictment was 
defective, in not charging that the offence was committed 
in the presence of one or more good citizens then and 
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there assembled.” His Honor overruled the motion, and Juve, 1835. 


pronounced judgment, from which the defendant appealed. *"4™* 


No counsel appeared for the defendant. Roper. 
The Attorney-General, for the state. 


Gasron, Judge, after stating the case, proceeded :—We 
consider it a clear proposition, that every act which openly 
outrages decency, and tends to the corruption of the pub- 
lic morals, is a misdemeanor at common law. A public 
exposure of the naked person, is among the most offensive 
of those outrages on decency and public morality. It is 
not necessary to the constitution of the criminal act, that 
the disgusting exhibition should have been actually seen 
by the public; it is enough, if the circumstances under 
which it was obtruded were such as to render it probable 
that it would be publicly seen; thereby endangering a 
shock to modest feeling, and manifesting a contempt for 
the Jaws of decency. In the description of every indict- 
able offence, it is always advisable that the charge should 
be made to conform to approved precedents. A departure 
from them is viewed with suspicion. Yet where there 
are no precise technical expressions and terms of art 
required, so appropriated by the law to the description of 
an offence as not to admit a substitute for them, it is 
sufficient that the indictment charges in intelligible lan- 
guage, with distinctness and certainty, all the substantial 
circumstances which constitute the offence. In 2 Chit. 
Crim. Law, 41, we have a precedent of the indictment 
which was used in the case of The King v. Crunden. It 
consists of two counts. The first charges, that he exposed 
himself naked and in an indecent posture near to, and in 
front of, divers houses, and also near to a certain public 
highway, and also in the presence of divers of the king’s 
subjects: the second charges, that he exposed himself 
naked to divers of his majesty’s subjects. In 2 Campbell’s 
Rep. page 89, we have a report of the case. The defend- 
ant was convicted on evidence that he bathed in the sea, 
dressing and undressing on the beach, opposite to the 
East Cliff at Brighton, on which cliff there was a row of 
inhabited houses, from the windows of which he might be 
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Junz, 1835. distinctly seen, as he was undressed and swam in the sea. 


STaTe 
v, 
Roper. 


The allegation, that this indecent exhibition was made in 
the presence of divers persons, was satisfied by proof that 
it took place in their vicinity, and so that it might have 
been seen. The allegation means no more, and any other 
allegation which distinctly and explicitly avers as much, 
will as effectually answer to decribe the offence. The 
averments in this indictment, that on a certain public 
highway the defendant did indecently and scandalously 
expose to public view, can mean nothing less than that 
the indecent exposition was so made, that it might have 
been seen by numbers. The necessary constituents of the 
crime are therefore stated, and there was no error in over- 
ruling the motion in arrest. 

This opinion will be certified to the Superior Court of 
Burke, with directions to proceed to judgment and sen- 
tence against the defendant, agreeably to this decision and 
the law of the state. 

Per Curiam. Judgment affirmed. 


DEN ex dem HENRY B, VAN PELT et al. v. LITTLEJOHN PUGH. 


The acts of 1777 (Rev. ch. 114, s.11,) and 1783, (Rev. ch. 185, s. 14,) which 
require grants to be recorded in the Secretary’s Office, do not impose upon 
the grantee the burden of showing affirmatively that it has been done. ‘The 
non-recording, if an available objection at all, must be shown by him who 
makes it. But tt seems, that such an objection is not available at all. 

Slight and immaterial mistakesin the recording of a grant, will not avoid it. 


Tuis was an action of esecrment, tried before his 
Honor Judge Srranees, on the last Fall Circuit, at Curri- 
tuck. 

Upon the trial, the plaintiff, in support of his title, 
offered in evidence an original grant from the state to 
Daniel Van Pelt. The grant was No. 531—was under 
the great seal, signed by the Governor, and counter- 
signed by the Secretary of State, dated the twenty-fourth 
day of May, 1810, for one hundred and fifty acres of land, 
lying in the County of Currituck, described more particu- 
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larly by certain lines and boundaries, and corresponding Jone, 1836. 

with the tract described in the declaration. This grant was Van Petr 
} ; : D. 

duly registered in the Register’s office of the County of — pygn. 


Currituck, and this memorandum was indorsed on it: 
“ Recorded in the Secretary’s office, Wm. M. White, P. 
Sec.” To show that this grant had been recorded in the 
Secretary’s Office, the plaintiff introduced as evidence, 
what he alleged was a copy of the grant from the books of 
that office, certified by the secretary himself. This docu- 
ment purported to be a copy of a grant of the same num- 
ber to the same person, for the same quantity of land, 
(interposing, however, between the words “ acres of ” and 
‘“Jand” the word “ marsh,’’) lying in the same county, of 
the very same date, the same beginning, and also describ- 
ing the boundaries as mentioned in the original grant, 
except in two particulars, viz. First, the distance and 
termination of the first line, as described in the original, 
were, “85 chains to the point next to Anderson’s Island.” 
In the copy, they were “85 chains to the point next to 
Adderson’s Island.” The second variance was in the 
description of the second line. The original calling for a 
course and distance “S. 55° E. one chain and seventy- 
five links;” the copy for “S. 55° E. seventy-five,” 
leaving out the words one chain and also the word links. 
The defendant contended, from these variances, that in law, 
the grant had never been recorded in the Secretary’s Office, 
and was therefore void, and should not be read in evidence. 
His Honor permitted the grant to be read; whereupon the 
plaintiff had a verdict, and the defendant appealed. 


Fredell, for the defendant. 


Kinney, contra. 


Daniet, Judge, after stating the case as above, pro- 
ceeded :——It is here contended for the defendant, that from 
the facts disclosed in the case, the grant to Daniel Van 
Pelt never was recorded in the Secretary’s Office; and 
that it is void by force of the act of 1777, (Rev. ch. 114, s. 
11). That section of the act is in these words: “ That the 
secretary shall make out grants for all surveys returned 
to his office, which grants shall be authenticated by the 
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Juxx, 1835. Governor, and countersigned by the Secretary, and 
Van i recorded in his office, ready to be delivered to the parties 
to whom the same shall be made, on the first day of April 
and October in every year; and every person obtaining a 
grant for lands, shall within twelve months after such 
grant shall be perfected as aforesaid, cause the same to be 
registered in the Register’s Office of the county where the 
Jands shall lie, otherwise such grant shal! be void.” This 
The last Court, in the case of Slade v. Green, 2 Hawks, 226, put 
point decid. ; ; : ; 
edinthe a construction upon this section of the act of 1777. ‘It is 
a. there said, “ that the grant is directed to be registered in 
Green,2 the Secretary’s Office, but itis made the duty of the 
226, recog: Secretary to have it done, and the grantee ought not to be 
nised. injured by his neglect. By the same section it is made 
the duty of the grantee to have it registered in the county 
where the lands lie, and in case of neglect it is declared 
void: but this penalty is not referable to the first part of 
the section, which directs registration in the Secretary’s 
Office. That would be inflicting punishment on the inno- 
cent, which is due to the guilty.” We think this is a 
correct construction, and therefore concur in the same. 
But the land offices were closed by the act of 1781, (Rev. 
ch. 1'72,) and the act of 1777 was repealed so far as it was 
inconsistent with the latter act. The act of 1783, (Rev. 
ch. 185,) reopened the land offices ; and the 14th section of 
this act is the same verbatim with the [lth section of the 
act of 1777, except the sentence “ otherwise such grants 
shall be void,” which is omitted. 

The act of Assembly does not require of the Secretary 
to indorse upon the grant, before its delivery to the 
grantee, a certificate that it has been recorded in his 
office; and we learn from the Secretary, that from the 
period when the proprietary government ceased, more 
than a hundred years ago, until since he came into office, 
no such indorsations have ever in fact been made. It has 
been usual to require from the assistants in the office a 
memorandum of the recording for the information of the 
secretary, and to govern him in the delivery of the 
grants. In the absence of any positive requirement of 
such a certificate, and from the long usage which we 


Pood 


OF NORTH CAROLINA. 


213 


regard as high evidence of this, and the former laws on Jone, 1835. 
the same subject, we hold that a grantee is not bound a PELT 


to show affirmatively, that his grant has been recorded. 
The entire ground of the defendant’s objection is taken 
away, because he did not show that the grant had not 
been recorded. Upon the delivery to the grantee, the 
presumption of law is, that the grant has been perfected, 
and this presumption must continue until it has been 
proved, that the fact isotherwise. But upon examining 
the supposed copy, it seems to us, that the grant has been 
recorded, although inaccurately and defectively. The 
misprisions of the clerk are reprehensible, but do not 
annul the act. If registration necessarily implies an exact 
transcript, literatim et verbatim, the reason of the law for 
requiring the original to be produced in all cases where it 
can be had, would fail. Errors and mistakes are incident 
to frail human nature. The original is always expected 
to speak more correctly than a copy. We think the evi- 
dence was admissible, and that the judgment should be 
affirmed. 
Per Curiam. — Judgment affirmed. 


RICHARD SPENCER, et Ux. v» BENJAMIN WESTON’S Heirs, et al. 


The claim which a widow has for dower in the lands of which her husband 
died seised, is not, before assignment, a “ right or title” to the land, within 
the meaning of the act of 1715, (Rev. ch. 2, sec. 3,) and is not, therefore, 
barred by the limitations of that act. 

Lapse of time is not of itself a legal bar, but only evidence in support of a bar, 
properly pleaded. Therefore where there is no plea on the record to which 
lapse of time can apply as evidence, it cannot avail as a defence. 

Damages for the detention of dower cannot be claimed for a period anterior 
to a demand for its assignment. 

Quere, whether in this state dower is not necessarily assignable at law by 
petition only, and therefore that there can be no demand in pais. 


THis was a perition for dower, and damages for deten- 
tion, filed by the feme and her second husband, against the 
heirs and the assignees of the heirs at law of the former 
husband. It appeared, that the former husband of the 
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Junr, 1835. feme died seized in 1804, intestate, and that no steps had 
Srrxcnn been taken to assert this claim until 1832, during all which 


Wasyon. 


time the land had been in the legal possession of the heirs 
and their terre-tenants. It appeared also, that thisland was 
not that upon which the former husband had his chief 
residence. The defendants answered and relied upon the 
statute of limitations; and upon the trial insisted likewise 
upon the lapse of time, as a defence. His Honor Judge 
STRANGE, on the last Circuit at Hyde, dismissed the peti- 
tion, and the plaintiffs appealed. 


No counsel appeared for either party. 


Dantet, Judge, after stating the case, proceeded :—The 
petition for dower is by the Act of Assembly substituted 


for the writ and declaration in an action of dower at the 


common law; and therefore the defendant always, if he 
has any defence to make, should plead or defend according 
to the course of the common law. It is not a chancery 
proceeding. Whitehead v. Clinch, 2 Hay. 3. We how- 
ever consider the act of 1715, (Rev. ch. 2,) called the act of 
limitations, as having been plead and relied on in this 
case. Is that act a bar to this petition? The widow 
had no estate in the land, for the law cast the freehold 
upon the heir immediately upon the death of the ancestor. 
Gilbert’s Ten. 26. In this land she had not a right to 
quarantine, for it was not the land on which her husband 
had his chief house. Magna Charta, c. 7. Thomas’ Coke, 
584. The widow had no right of entry for dower until it 
had been assigned to her. She had no estate in the land, 
until assignment. It is not until her dower has been 
duly assigned, that a widow acquires a vested estate for 
life, which will enable her to maintain ejectment. 4 Kent’s 
Com. 60. On recovering at law, the sheriff delivers the 
demandant possession of her dower, by metes and bounds, 
if the subject be properly divisible, and the lands be held 
in severalty. Ibid. 62. In the English laws, the wife’s 
remedy by action for her dower, is not within the ordi- 
nary statutes of limitations. Ibid. 68. Oliver v. Richard- 
son, 9 Ves. 222. A fine levied by the husband alone, of 
lands, which he was seized of during the coverture, and 
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proclamations duly made, will bar the wife of her dower, Junz, 1835. 
(5 Com. Dig. Pleader, 672,) because the statute 4 Henry ¢ Sravors 


7th, by its second section enacts, that the proclamations 
so had or made should be final, &c., with a saving to 
every person or persons, and to their heirs, other than the 
parties to said fine, of such right, title, and enterest, as they 
have to or in the lands, at the time of such fine engrossed ; 
so that they pursue their title, claim, or znterest, by way 
of action or lawful entry within five years next after the 
same proclamations had and made; with a further saving 
to all other persons of such action, right, title, claim and 
enterest, in or to the said lands, &c. ag shall first grow, 
remain, or descend, or come to them after the said fine 
engrossed, and proclamations made, by force of any gift 
in tail, or by any other cause or matter, had and made 
before the fine levied, so that they take their action or 
pursue their said right and title according to law, within 
five years next after such action, &c. to them accrued, 
descended, fallen or come. When the right can be saved 
by entry to avoid the fine, it has been decided, that the 
entry must be actual. Doe v. Hicks, '7 Term Rep. 428. 
Goodright v. Forrester, 8 Kast Rep. 552. Symonds v. 
Cudmore, Salkeld, 339. Pomfret v. Windsor, 2 Ves. 472. 
Fen v. Smart, 12 East Rep. 444. But the widow, never 
having a right of entry, is not affected by that part of the 
statute; but, after the death of her husband, she had her 
right of action, and the statute of fines, requires every 
person or persons to pursue their title, claim, or interest 
by way of action or lawful entry. A widow, who has an 
interest in the lands for dower, therefore, must bring her 
action (her only remedy in case the heir or terre-tenant re- 
fuse to assign her dower) in five years after the fine and pro- 
clamations, or be forever barred. She cannot afterwards 
bring a writ of right, as no person who did not claima 
fee simple right in the lands, could, by the common law of 
England, bring that writ. 

The third section of the act of 1715 deciones that “ no 
person or persons, nor their heirs, which shall hereafter 
have any right or title to any lands, &c. shall thereunto 
enter or make claim, but within seven years next after his, 


Waaton. 


216 


IN THE SUPREME COURT 


June, 1835. her, or their right or title which descend or accrue ; and in 
Spencer default thereof such person or persons so not entering or 
Wesrox, making default, shall be utterly excluded and disabled from 


any eniry or claim thereafter to be made.” It is very 
clear, that the plaintiff could not enter, because she had 
no estate in the lands to enter upon. But she had an 
interest, a right to one third of the lands assigned her by 
metes and bounds for life. Must she “ make claim” of this 
interest in seven years, or be barred of her right of dower, 
by an adverse possession for that length of time? A widow, 
before assignment of dower, has neither “any right or 
tztle” to the lands of which her husband was seized; she 
had only an interest in the lands for dower; therefore we 
think the act of 1715 cannot be pleaded as a bar of her 
action to recover the same. She is not within the pro- 
visions of the act. 

On the trial, there was another objection taken to the 
plaintiff ’s recovery. It was the lapse of time intervening 
between the death of the husband and the filing of the 
petition. The Judge dismissed the petition, but upon 
which ground taken, be does not state in the case. Lapse 


of time is not of itself a legal bar, but may be used as 


evidence to support a bar properly pleaded. ‘Thus at the 


expiration of twenty years without payment of interest on 


a bond, or other acknowledgment of its existence, payment 
is to be presumed, but payment must be pleaded, and an 
issue made to let in the evidence. So a jury may infera 
grant of an incorporeal hereditament, after an uninter- 
rupted adverse enjoyment for the space of twenty 
years; but there must be some plea on the record to let in 
the evidence. In the case before the Court, the defendants 
have not plead a release, or any other plea to which their 
evidence could apply. It was immaterial evidence, as the 
record and pleadings now stand. 

As to the damages, it seems to us, that, as these pro- 
ceedings are at law, the plaintiff cannot claim damages 
for the detention of her dower, but from the time of her 
demand that dower should be assigned her. ‘Thomas’ 
Coke, 586,587. Whether in this state dower is not 
necessarily assignable at law by petition only, and 


OF NORTH CAROLINA. O17 


therefore that there can be no demand zz pais, we do not Jun, 1835. 
decide; as here there was no demand before this suit. We  Spenczr 
are of opinion, that the judgment should be reversed, and ..” 
: : = WESTON. 
the Superior Court directed to proceed in the cause. 
Per Curiam. Judgment reversed. 


DAVID C. FREEMAN, et al. » ALLEN GRIST. 


Where attachments were issued, anda garnishee summoned, at the instance 
of different creditors, and at the same term of the Court, judgments were 
obtained against the garnishee in each case, for the sum due by him to 
the attached debtor, and executions issuing thereon against the garnishee 
tested of the same term, were put ito the hands of the same sheriff; the 
money collected by the sheriff, must be applied to the executions pro rata, 
without regard to the priority of time in issuing the attachments and sum- 
moning the garnishee. 


Tuis was a RuLE obtained in the County Court of 
Beaufort, upon the defendant, as the sheriff of said county, 
to show cause why the plaintiffs should not have their 
rateable proportion of a sum of money, raised by him 
under the circumstances set forth in his return, which was 
as follows: 

« A writ of attachment was sued out by John Myers v. 
Lawrence Van Buskirk, on the 17th day of January, 1834, 
and the same was by him delivered to the sheriff of Beau- 
fort County, and was by him served on Joseph Potts as 
garnishee ; on the same day a writ of attachment was sued 
out by D. C. Freeman and George Houston, against the 
same defendant, and the same was delivered to the said 
sheriff on the same day, but after that at the suit of John 
Myers was delivered; and the said sheriff, having both 
writs of attachment and notices on said writs in writing, 
served the same upon said Joseph Potts, as garnishee in 
manner following, to wit: «The writ of John Myers was 
first to me delivered, and I serve this notice on you Mr. 
Potts; the writ of Freeman and Houston, was next to me 
delivered and I serve this notice on youalso. Judgments 
were regularly entered up in both of said causes, and the 
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June, 1835. money in the hands of the said garnishee subjected in both 
Freeman and raised under executions issued in both causes by said 


D. 
GRisT. 


sheriff; which money is less than enough to satisfy the 
judgment recovered by John Myers against said gar- 
nishee.” : 

The rule was discharged in the County Court, and the 
sheriff was directed to apply said money first to the satis- 
faction of the judgment in favour of the said John Myers, 
and the balance, if any, to the judgment of Freeman and 
Houston. From this judgment the plaintifis appealed to 
the Superior Court, where upon the last Circuit at Beau- 
fort, his Honor Judge Srrance was of opinion, that upon 
the statement, nothing more was presented than the ordi- 
nary case of two judgments, against the same individual, 
at the suit of different plaintiffs obtained at the same term, 
and upon which, executions had issued tested of the same 
term: for that the respective judgments against the gar- 
nishee were personal claims against him, and in the pre- 
sent state of the proceedings no question of specific lien 
arose. His Honor, accordingly decided, that the plaintiffs 
were entitled to have a pro rata distribution of the 
moneys raised by the sheriff, under the circumstances set 
forth in hisreturn. And from this decision the defendant 
appealed. 


J. H Bryan, for the defendant.—Attachments were 
issued by Freeman and Houston, and Myers, against a 
northern debtor, and Potts was summoned as garnishee. 
He had no tangible property of the northern debtor in his 
hands, but was indebted to him; and this debt was attached 
by Myers, and by Freeman and Houston. The attach- 
ment at the instance of Myers was first issued; there was 
a judgment of condemnation—and there was also a judg- 
ment of condemnation in the other case. fi. fas. were 
issued. The Judge was of opinion that the only question 
presented by the case, was, whether the money made was 
not equally applicable to all the fi. fas. and therefore, 
directed that it should be applied pro rata. 

The act constituting the Supreme Court, requires that 
that Court shall look into the whole record and render such 
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judgment as the Superior Court ought to have rendered. June, 1835. 
An examination of the whole record will show the facts Freeman 
above stated. If the property had been tangible, and  gyrer. 
liable to the levy of an execution, there might have been 

some objection to a fi. fas. being issued instead ofa ven. ex. 

but here, after the garnishee rendering his statement, and 

the money due being condemned to be applied to the claim 

of Myers, whose attachment was first issued, although the 

same proceedings were had in the other attachments, yet 

there does not appear to be any laches or waiver of the 
advantage which Myers derived from hissuperior diligence. 

In this case it was a debt, which was subjected in the hands 

of the garnishee; in such case, the garnishee 1s summoned 

and the judgment is against him absolutely for the debt 
attached. The question then is, did Myers gain a prior 

right of satisfaction by his superior diligence in having 

first issued his attachment ? (There are authorities in the 
American Digest on this question, under the proper head, 
particularly a case from Bay’s Rep.) The general opinion 

here sanctioned by the practice of our most eminent 
lawyers, has been, that the attachment first issued, was 
entitled to the priority of satisfaction. Taking this to be 

so, how has this advantage been lost? It was not the 

duty of the attaching creditor to take care of the interests 

of the garnishee. He, the garnishee, might no doubt have 
pleaded to the subsequent garnishments, that he had 
already been garnisheed or warned by the creditor Myers, 

and thus protected himself from any loss beyond the fund 

in his hand. 


No counsel appeared for the plaintiffs. 


Gaston, Judge.—It is possible, that an inspection of the 
records on the suits wherein the respective judgments were Records of 


rendered and executions issued in behalf of the creditors, ee 


against the garnishee, might enable us tosee more distinctly as making - 
the facts out of which this controversy has arisen. But *7Y Pat ° 


these are not referred to as making any part of the present sent to the 
« * . upreme 
case, and we have no right to invoke them as evidence. Coane 


Confining our attention to the case before us, we are not be 
noticed by 


obliged to understand that a judgment was rendered in ig. 


220 


IN THE SUPREME COURT 


Jonz, 1835. favour of Myers against Potts, fora sum of money, to 
Fereman answer such recovery as he might effect against Van 


VD 
Grist. 


Buskirk; and that at the same term, a judgment was also 
rendered in favour of Freeman and Houston, against Potts 
for the same amount, to answer such recovery as they 
might effect against the same defendant. [Tf these two 
judgments were for one and the same debt due from Potts 
to the defendant in the attachments, it would seem as if 
gross injustice had been done to Potts. He could certainly 
have prevented this, by distinctly stating in his second 
garnishment, that he owed nothing to the defendant beyond 
a certain sum, which was already confessed to another 
plaintiff in attachment, and condemned to answer his 
recovery. But there are two judgments against him, and 
upon these, executions severally issue tested of the same 
term, which are delivered to the same sheriff. He is not 
only not bound, but is not at liberty to look beyond these 
executions. It is his duty to levy the amount commanded 
in each, if the defendant has the ability to pay. What is 
raised upon them is, according to a series of adjudications 
which cannot be disturbed, to be distributed pro rata 
among the execution creditors, and for the balance not 
collected, they can proceed against the sheriff or their 
debtor, accordingly as circumstances may render one or 
the other course expedient. There may be facts not 
appearing before us, and which perhaps could not with 
propriety, be made to appear upon this application, which 
would, if shown to the proper tribunal, cause one or the 
other of these creditors to be inhibited from obtaining sat- 
isfaction of their judgment against Potts. But in the 
present state of things, we think no other decision could 
have been rightfully rendered, than that which was pro- 
nounced in the Superior Court. 
Per Curram. Judgment affirmed. 
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MALCOM PURCELL v. ARCHIBALD M‘CALLUM. ‘Pescus, 


0. 
A conveyance made to defeat, hinder, or delay a party injured by the erection eal 
of a mill, in the recovery of his damages, is fraudulent and void as to such 
party, and the owner or proprietor of the mill, notwithstanding such con- 
veyance, continues still liable for the damages. 
Quere, whether damages for an injury to the plaintiff ’s health can be assessed 
under that act ? 


Tuis was a pertirion filed in the County Court of Robe- 
son, at February Term, 1834, under the act of 1809, 
(fev. ch. 773,) in which the plaintiff! sought to recover 
damages for an injury sustained by the erection of a mill. 
The petition stated, that the defendant, by the erection of 
his mill and dam, had not only overflowed the plaintiff’s 
land, but had also greatly impaired the operation of his 
cotton gin, by throwing water back upon its works. 1t 
stated, likewise, that the health of the plaintiff and his 
family had, and was likely to suffer much from the same 
cause. After a verdict for the plaintiff in the County 
Court, and an appeal, the defendant entered, together 
with the general issue, the following special plea: “ That 
he was not the owner or proprietor of the mull and dam 
complained of in the petition, since the twenty-seventh day 
of September, 1833, at which time he conveyed the said 
mill and dam by deed to Edward M‘Callum, and that ever 
since the said date, Edward M‘Callum was the owner and 
proprietor.” To this plea the plaintiff replied, “ That the 
deed mentioned in the defendant’s plea was not bona fide, 
but was made in fraud of the plaintiff’s right to recover 
the damages sought in the petition.” Upon the cause com- 
ing on to be tried at Robeson, on the last Circuit, before his 
Honor Judge Seaweut, upon the allegations of the petition 
and the issue of fraud, the defendant’s counsel objected to 
the admission of any evidence to prove the fraud, on the 
issue joined. The objection was overruled and the evidence 
received. And under the instruction of the Court upon 
that part of the case, relating to the injury sustained by 
the plaintiff’s cotton gin, the jury returned the following 
verdict: “That the annual damages which the plaintiff 
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sustains by reason of the overflowing of his land by the 
water, as charged in the petition, amounts to thirty dollars, 
of which twenty-five results from damages done to the 
cotton gin; and they assess no damages for the injury 
to the plaintiff’s health, as sought and charged by the 
petition. And they further find for the plaintiff on the 
issue of fraud.” From the judgment rendered on this 
verdict the defendant appealed. 


Winston, for the defendant, argued, upon the question 
of fraud, that the act of 1715, (Rev. ch. '7,) was designed 
to avoid alienations which were fraudulent as to credi- 
tors, by preventing them from reaping the fruits of their 
executions: that the defeating, hindering, or delaying 
creditors, was what constituted the fraud against which 
the statute was aimed: that this could not apply to a case 
where the alienation could not disturb the remedy of the 
plaintiff; and that all cases where a nuisance was created 
by the erection of a mill, an alienation of the mill furnished 
in the alienee a person from whom the party injured could 
obtain ample recompense. He contended, that, a proper 
construction of the acts of 1809 (Rev. ch. 773,) and 1813, 
(Rev. ch. 863), showed that the “ owner or proprietor” of 
the mill, whether the rightful or wrongful owner or pro- 
prietor, was the person liable for damages accruing during 
the time of such ownership. And that if he who erected 
the mill, disposed of his interest therein, he could not be 
made responsible for the continuance of the nuisance, 
after such disposition. The counsel then went into an 
examination of the law upon the different remedies against 
nuisances, by guod permittat, assize of nuisance, and the 
action on the case which was substituted for the assize ; 
and he stated the effect which the alienation of him who 
created the nuisance had upon these remedies. He 
adverted to the statute of West. 2, (13 Edw. I, c. 24; 2 
Inst. 405,) illustrating it by reference to the construction 
placed upon the statute of 3 & 4 William and Mary, in 
the cases of Gawler v. Wade, I Peere Williams, 99, and 
Warren v. Stowell, 2 Atk. 125. He also cited Fetter v. 
Beal, 1 Lord Raym. 339, 682; Beswicke v. Cunden, Cro. 
Ehz. 402; Penruddock’s case, 5 Rep. 101, 6.; 16 Vin. Abr. 
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32. Nuisance, K.2; Rosewell v. Pryor, Salkeld, 460; ] Junz, 1835. 
Lord Raym. 718, to prove the position, that after aliena- Perce 
tion, the alienee was the only person liable for the con- youuu, 
tinuance of a nuisance created by the alienor. 


No counsel appeared for the plaintiff. 


Rurrin, Chief Justice.—The Court deems it proper to 
premise, that the rule acted on in assessing damages, as 
far as it respects the injury to plaintiff’s health, is not 
considered as presented to the revision of this Court. The 
case is stated witha different view. Possibly the judge 
excludes that allegation of the petition from the considera- 
tion of the jury, because it was not proved; for while itis 
stated that evidence was given for the plaintiff on the other 
parts of his case, the record is silent as to any on this. 
But, as it is not probable, that the mere result of a defect 
of proof would be so ‘emphatically set out in the verdict 
and case, it may be supposed, that his Honor entertained 
the opinion, that an injury to health by the erection of a 
mill is not such a private nuisance, as can be redressed by 
an action for damages; or that it cannot be redressed by 
this peculiar remedy. Whether the opinion, thus sup- 
posed, be correct or not, it would be extrajudicial now to_ 
pronounce. The record does not contain facts to raise the 
question. Ifit did, and such an opinion was given, it was 
adverse to the plaintiff, and he has submitted to it. For 
an error, if there be any, in the opinion, the Court would 
not therefore reverse the judgment of the Superior Court. 
While that is so, it seems proper to disclaim the sanction 
of it, which might be inferred from affirming the judgment. 
The Court does not consider the point at all; and to pre- 
vent a possible inference to the contrary, is the sole pur- 
pose of adverting to it. 

The case depends upon the exception of the defendant. 
Notwithstanding he joined in the issue tendered in the 
replication, he moved the Court to exclude all evidence on 
it, on the part of the plaintiff. That actually given is not 
stated. The objection is not, therefore, to the particular 
evidence, as irrelevant, incompetent, or insufficient to prove 
the issue; but is, in substance, that the issue is, itself, 
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Jone, 1835. jmmaterial, and that consequently the defendant would be 
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entitled to judgment, notwithstanding a verdict on it 
against him. The evidence must be deemed proper, and 
to authorise the verdict, if any could be of that character, 
and have that effect. The counsel has so treated the case 
in the argument, and has contended, that there cannot, in 
such a case, be a fraud, legally speaking, and that, there- 
fore, it cannot be proved or founded upon any evidence. 

It is said, that the act of 1715 means to protect the 
rights of creditors, and is satisfied, if the party injured is 
not defeated of all remedy against any person; and that 
this case cannot be within it, because the defendant’s 
alienee becomes responsible, each proprietor being suc- 
cessively liable for the damages in his own time: and so 
the plaintiff is not without adequate redress. 

As subsidiary to these positions, the counsel for the 
defendant laid down the general proposition, that one who 
erects a nuisance, and then aliens the land, was not, before 
the act of 1809, liable for subsequent damages arising from 
its continuance ; and that our statute clearly restricts this 
remedy by giving it against the owner or proprietor for 
the time being. The Court does not consider this case as 
calling for any construction of the act of 1809, upon this 
point; nor deem it necessary to pursue, with the learned 
counsel, researches into the ancient law upon the first part 
of the proposition. For, allowing to alienation the opera- 
tion demanded upon the remedy by quod permitiat at the 
common law, or upon the writ of assise, either before or 
after the statute of Westm. 2, c. 24; and yielding to it any 
effect, that may be desired, on the action on the case, 
which, as respects the recovery of damages, has been sub- 
stituted for the assise ; or the like effect upon the petition 
in our law; yet the alienation supposed must be a real 
alienation, and not a feigned nor a fraudulent one. The 
general question is not open upon this record ; in which it 
is found, that the deed made by the defendant was exe- 
cuted with the intent to defeat the plaintiff of his damages 
sought to be recovered in this suit. , 

The case is therefore brought back to the point of the 
exception; which is, whether the deed could have that 
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effect, if it stood, or could, in a legal sense, have been made Jen, 1835. 
with that intent. PurceL 
On these questions the Court entertain no doubt. ycsrrom. 

Many cases may be easily conceived, in which the deed 
would prejudice the plaintiff, both as to his nghts and his 
remedies. If the defendant, being liable for the damages 
in his own time, was insolvent, except as the owner of the 
mill, and conveyed that, voluntarily, the plaintiff would 
Jose his previous damages. The deed may be upon an 
express or secret trust for the defendant, he continuing in 
the perception of the profits; or it may have a clause of 
revocation, and thus be within the words of the statute 13th 
Eliz. The alienee also may be insolvent, and the convey- 
ance made to him for that reason; for the injury to the 
plaintiff may be greater than the value of the mill will 
answer, by the time judgment can be had against the 
alienee. But we do not think it necessary, that the object 
should be, ultimately to defeat the plaintiff entirely of his 
damages, or any part of them, though that intent is alleged 
and found in this case. It is sufficient, if the object was to 
blind him, to put him to a difficulty as to his remedy, so as 
to delay him of a direct one, and hinder him of that which 
was most beneficial, and impose costs on him. Such a 
design would be deceitful and fraudulent. Suppose this 
deed to have been made secretly and disclosed for the first 
time in the plea: that it was without consideration, to an 
infant or to a son, or to one not resident in the state, and 
that there was no visible change of occupation: and all 
this to the intent that the plaintiff should not know the 
owner, but should sue the present defendant, under the 
belief, that he continued to be the owner; and thus be 
delayed of his remedy against the alienee, and defeated 
in the action against the alienor. The case, we think, 
would be clearly within the statute, and the plaintiff have 
a right to treat the title, as if no such deed had ever been 
made. The case supposed is precisely within that of 
Leonard y. Bacon, Croke Eliz. 234. In Formedon, the 
defendant pleaded non tenure, on which the plaintiff took 
issue. Before suit brought, the tenant had, in fact, enfeoffed 
several persons of the lands; but it was found, that it was 
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to the intent to defraud those who claimed the land, and 
that he took the profits. There, it might have been argued, 
that the conveyances worked no wrong, and defeated no 
right; for the feoflees were good tenants to the precipe, 
and might have been sued. But it was held otherwise, 
and adjudged for the demandant under the statute of Eliz- 
abeth. This must have been upon the ground, that the 
conveyances, although they might not defeat the plaintiff’s 
right, were intended to hinder the remedy against the 
feoffor, and to delay him of one against the feoffees. 

The Court is not, indeed, aware of any instance in which 
a conveyance may enure when it is made and received 
with the intent that it shall enure to hinder or delay a 
creditor or other claimant of his remedy, as provided by 
law, directly against him who makes the conveyance, in 
which it is not avoided, either at common law, upon a 
general principle of justice, or by force of the statute, in 
in the same manner as if the intention was to defeat the 
right altogether. In truth, that might be the ultimate 
effect of such devices; since by successive secret aliena- 
tions, the title would be so passe from one to another, 
that the party could never know whom to sue. 

Per Curiam. Judgment affirmed. 


MARY HAMILTON v. MORRIS MCARTY. 


Upon a covenant to pay sixty dollars annually, for two years, for the hire ofa 
slave, and also to furnish the slave with food, &c. debi may be brought be- 
fore a single justice for one year’s hire ; and if the warrant call for that sum 
due by bond, it is well supported by the production of the covenant. 


Tus was an action of peBr commenced by warrant 
before a single magistrate, and carried by successive 
appeals to the Superior Court, where it was tried at Ruth- 
erford, on the last Fall Circuit before Marrin, Judge. 
The warrant stated it to be a “ plea of debt, the sum of 
sixty dollars, and due by bond.” Upon the trial the 
plaintiff produced and proved a written contract in the 
words following, to wit: “Memorandum of agreement 
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between Mary Hamilton of, &c. of the one part, and Morris Juve, 1835. 
M‘Carty of, d&c. of the other part, witnesseth: Whereas Hasutron 
the aforesaid Mary Hamilton, for and in consideration of ycynoy. 


certain sums of money herein after specified to be paid her, 
by the said M‘Carty—Do by these presents hire to the 
said M‘Carty a certain negro man named Cupid, for and 
during the full end and term of two years next ensuing, to 
commence from the date of these presents, to remain, serve 
and abide with him until the expiration of the said term, 
he complying with the articles herein after specified; and 
he the aforesaid Morris M‘Carty, on his part, for and in 
consideration of the services of said negro man Cupid, doth 
bind and obligate himself to pay unto the said Mary Ham- 
ilton or her assigns, the annual sum of sixty dollars lawful 
money, to be paid annually ; and further to find and provide 
such negro man with good and sufficient food and drink 
during said term of two years; and also teach him to the 
best of his ability the art and trade of boot and shoe 
making. In testimony whereof the parties aforesaid have 
hereunto affixed their names and seals, this Ist day of 
Septr. 1827. | 
“ Signed and sealed in Mary Hamilton, | 1. s. J 
presence Morris M‘Carty, [ 1. s. ]” 
Charles H. L. Schieflin.” 


The defendant’s counsel moved to nonsuit the plaintiff 
upon the ground, that the action could not be sustained 
before a single justice, alleging that it should have been 
an action of covenant upon the sealed instrument. His 
Honor refused the motion; and under his instructions the 
jury returned a verdict for the plaintiff, and the defendant 
appealed. 

No counsel appeared for either party. 


Daniet, Judge.—It seems to us that. the plaintiff had 
her election either to bring an action of covenant in a 
Court of record, or debt before a justice for sixty dollars. 
This is not a bond for an entire debt payable by instal- 
ments. For rent payable quarterly or otherwise, or for 
an annuity, or on a stipulation to pay £10 on one day and 
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Jone, 1835. £10 on another, debt lies on each default. 1 Chitty’s 

Elantra Pleading, 106. As the plaintiff brought her warrant for 

MCaaty, 20 annuity of sixty dollars due by bond, could the 
specialty which was offered, be received as evidence, so as 
to entitle her to a judgment for that sam? It seems to us, 
that although the plaintiff vouches a specialty, still when 
it is produced and discloses stipulations and covenants, 
that the defendant should teach the plaintiff’s servant a 
trade in ¢wo years, and also furnish the slave with meat 
and drink for two years, these covenants (which are not 
said to be broken) do not enter into the description or 
substance of the annuity of sixty dollars, which the defen- 
dant by the bond agreed to pay her annually for two years, 
and for which she could bring debt so often as the annuity 
became due. We think that the evidence was admissible, 
and that the variance between that specialty and the sup- 
posed bond mentioned in the warrant, is immaterial as to 
the subject-matter of this suit. The bond shows that the 
annuity is sixty dollars, and for that sum only is this action 
of debt brought. We think the judgment should be 
affirmed. 

Per Curiam. Judgment affirmed. 


— ae 
DEN ex dem. REBECCA W. LUCAS, et al. » THOMAS COBBS. 


A certificate of commissioners appointed in another state, to take the private 
examination ofa feme covert, touching the free and voluntary execution of 
her deed, which states merely that she “ acknowledged the same to be her 
act and deed in due form,” is not a compliance with the act of 1810, (Rev. 
ch. 791,) which requires a certificate of her acknowledgment, that she exe- 
cuted the deed freely, and “ doth voluntarily assent thereto.” 

An order, that a deed of a feme covert, with the accompanying commission 
and certificates be registered, Is not conclusive that all the requirements of 
the statute have been complied with; and the omission of all or any of 
them, may be shown when the deed is offered in evidence upon any trial. 


Esrcrmenr for land in Wake County, brought on the 
joint and several demises of Rebecca W. Lucas and Simon 
Turner, and submitted to his Honor Judge Norwoop, at 
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Wake, on the last Circuit, upon a case agreed, of which JuN® 1835. 
the following were the material facts. Lucas 
Rebecca W. Garland, on the 26th day of June, 1819, Gas 
being seised in fee by descent from her father, the late 
David Stone, of the premises described in the declaration, 
executed, with the assent of John R. Lucas, to whom she 
was then about to be married, a deed to Simon Turner and 
his heirs, for an undivided moiety of the said lands, to the 
use of the said Turner and his heirs, in ¢rust for herself, 
until Hannah Garland her daughter by a former marriage, 
should arrive to the age of eighteen years, or should marry, 
and then in trust for the said Hannah. The consideration 
for this deed was expressed to be one dollar, and the love 
and affection which she bore her daughter. Soon after- 
wards the said Rebecca intermarried with the said John 
R., and on the 12th day of April, 1822, they being then 
residents of the county of Brunswick, in Virginia, for and 
in consideration of $5,000, executed a deed of bargain and 
sale to Thomas Cobbs, of the city of Raleigh, for all the 
lands mentioned in the declaration, as well the moiety 
conveyed to Simon Turner by the deed aforementioned, 
as that retained by the said Rebecca. Attached to the 
deed to Cobbs, which formed a part of the case, appeared 
the following commission, and certificate. “The Com- 
monwealth of Virginia to Thomas Orgain and Edward 
B. Hicks, Esquires, greeting. Whereas, John R. Lucas 
and Rebecca his wife, by their certain indenture of bar- 
gain and sale bearing date the 12th day of April, 1822, 
have sold and conveyed unto Thomas Cobbs, five hundred 
and twenty-one acres of land with the appurtenances, 
lying and being in the County of Wake and state of North 
Carolina: And whereas, the said Rebecca cannot con- 
veniently travel to the said county and state aforesaid, to 
make acknowledgment of the said conveyance: There- 
fore we do give unto you power to receive the acknowledg- 
ment which the said Rebecca shall be willing to make 
before you of the conveyance aforesaid, contained in the 
said indenture which is hereunto annexed; and we do 
therefore empower you, to receive the acknowledgment of 
the said Rebecca of the same, and examine her privily 
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she doth the same freely and voluntarily without his per- 
suasions or threats, and whether she be willing that the 
same should be recorded in the state aforesaid according 
to law. And when you have received her acknowledg- 
ment, and examined her as aforesaid, that you distinctly 
and openly certify the same under your seals, sending the 
said indenture and this writ. Witness Robert Turnbull, 
clerk of our Superior Court of law of the County of Bruns- 
wick, in the state of Virginta, this 12th day of April, 
1822. In the 46th year of our foundation. 
(Signed) R. Turnbull. 


‘State of Virginia, Brunswick County to wit. Pursuant 
to the foregoing commission to us directed, we did this day 
examine Rebecca Lucas, privily and apart from her hus- 
band, touching her acknowledgment of the indenture 
mentioned in the foregoing commission, and hereto an- 
nexed, and she the said Rebecca, acknowledged the same 
to be her act and deed in due form. Given under our 
hands and seals this the 28th day of May, 1822. 

(Signed) Edwd. B. Hicks, [1 s. ] 
Thos. Orgain, [ us. ]” 


To the deed was also annexed a certificate of the 
Governor of Virginia, under the great seal of that state, 
stating that the Superior Court of Jaw of Brunswick 
County, was a Court of record, and that Robert Turnbull 
was clerk thereof. The deed, with the commission and 
certificates attached was then exhibited to one of the 
judges of this state, when the following certificate, and 
order for registration was made: “State of North Car- 
olina, 15 Nov. 1822. The execution of the within deed 
was then acknowledged before me in due form of law, by 
J. R. Lucas, the bargainor. Therefore let it be registered.” 
There was no other order of registration. On the deed 
there then appeared a certificate of registration in the 
following words. “The within deed and acknowledg- 
ments are all duly registered in the Register’s Office of 
Wake County, in the state of North Carolina, in book No. 
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5, and pages 319 and 320, the 14th day of December, a. p. Juvz, 1835. 
1822.” +> Bowie 

In the month of July, 1831, John R. Lucas died, leaving 
the said Rebecca his wife (who is one of the lessors of the 
plaintiff,) surviving; and in October, 1833, Hannah the 
daughter of the said Rebecca, named in the deed to Tur- 
ner, married. The other lessor of the plaintiff, is the 
trustee in the deed first above mentioned. | 

The plaintiff insisted, that the deed to Cobbs, never 
became the deed of the said Rebecca, for want of any 
privy examination sufficient in law to give it operation 
against her. And also, that if the said deed to Cobbs was 
valid as the deed of the said Rebecca, yet that the deed to 
Turner being also valid in law, the plaintiff was entitled to 
judgment as lessee of Turner. 

The defendants insisted that the deed to Cobbs was 
valid, and that the deed to Turner being for consideration 
of blood only, was voluntary and could not prevail against 
the purchaser, Cob ks. The parties agreed, that if the 
Court should be of opinion, that the plaintiff was entitled 
to recover, whether as lessee of Turner and Mrs. Lucas, 
or of either of them, either the whole or‘an undivided part 
of the premises, then judgment was to be entered accord- 
ingly for \him with six pence damages and costs; other- 
wise judgment to be for the defendants. 

His Honor being of opinion that the plaintiff was enti- 
tled to recover the whole land mentioned in the declaration, 
gave judgment accordingly, from which the defendants 
appealed. 


Devereux, for the defendant. 
Badger, and W. H. Haywood, contra. 


v. 
Cones. 


Danrex, Judge, after stating the case, proceeded :— 
Several questions have been raised by counsel in the 
argument of this cause. Wedeem it unnecessary, how- 
ever, to advert to but one of the points made with respect 
to the validity of the deed to Cobbs, as we deem that 
decisive of the case. It is this. Suppose every other 
objection to the validity of that deed to be removed by the 
authorities adduced, and arguments made by the defend- 
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Junn, 1835. ant’s counsel, (upon which by-the-by we give no opinion) 


Lucas 
te 
Coxses. 


still the certificate of the private examination, and the 
acknowledgment of the deed by the feme covert, before 
the commissioners, does not find and disclose the very 
essential and important fact, that she executed the deed 
freely, and voluntarily assented thereto. The act of 1810, 
(Rev. ch. 791,) expressly requires that the Judge or com- 
missioners In another state or territory, shall privately 
examine the feme covert, “whether she doth voluntarily 
assent thereto, and an attestation of such acknowledgment 
shall be endorsed on, or affixed to said deed or commission, 
by the Judge or commissioners.” What acknowledgment 
is to be indorsed or affixed? Why, that she acknowledged 
that she did execute the deed then exhibited to her, when 
she was privately examined, and furthermore that she 
acknowledged, that she “voluntarily assented thereto.” 
The defendant’s counsel, say that this objection to the 
validity of the deed is removed by the fact, that the com- 
mission is in due form, and that zt directed the commis- 
sioners to ascertain whether the feme covert “ voluntarily 
assented thereto; and that the certificate of the commis- 
sicners, 1s to be taken by the Court, by necessary intend- 
ment, to be an affirmative response to that part of the 
direction contained in the commission; and that the cer- 
tificate of her acknowledging it to be her act and deed in 
due form, contains, in substance, an allegation that it was 
done according to law, or to the requirements of the com- 
mission. ‘The commission, it is true, is good both in form 
and substance, provided an order of the court from which 
it issued, had been obtained for issuing the same, and 
naming the commissioners; but whether such an order 
ever was obtained, does not appear in the case. We do 
not now mean to give any opinion, whether such an order 
was necessary ; or whether the issuing the commission is 
evidence of an order having been made. Admitting the 
validity of the commission, this argument is plausible, but 
we do not think it solid. The deed of a feme covert, is not 
like that of an infant, voidable ; but it is void. In plead- 
ing she may discharge herself under non est factum. 

By the divine, as well as the common la w, the wife is under 
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the power and dominion of her husband; all her acts Junz, 1835. 
affecting her rights, are therefore presumed to be done Lucas 
under his influence and coercion. The real estate ofthe .,v 
wife does not pass to the husband by the marriage. When 
the husband and wife make a deed to pass her lands, the 
law presumes that it is done by his authority over her, 
and without further ceremony it is void. But her real 
estate is not entirely tied up; she and her husband may 
convey, when she shall voluntarily assent to convey. ‘To 
repel the presumption of the husband’s influence over her, 
and to ascertain her free consent, the law requires that she 
should be privately examined, by persons of great trust 
and confidence, a Judge or member of some Court of 
record, or by two commissioners, who can explain to her 
her rights, and protect her in the enjoyment of them; per- 
sons who are to certify, that she did acknowledge that she 
executed the deed with her own free and voluntary assent. 
In the present case, the commissioners’ certificate, stating 
that she did acknowledge the same to be her act and deed 
in due form, is too vague and uncertain. We cannot tell 
what is meant by the words “due form.” Whether the 
words “in due form,” applies to her having signed, sealed 
and delivered the deeds, or to having done these things, 
and also that they were done with her free and voluntary 
assent, leaves us in uncertainty, doubt and conjecture. 
The law never intended that femes covert, should be de- 
prived of their titles to their lands, but upon the most clear 
and satisfactory proof that they had freely consented to 
part with the same. Knowing the influence of the hus- 
band, the Jaw is careful and watchful to protect them 
against that influence. When deeds of this description are 
properly proved, the statute requires that an order should 
be made by a Judge, or the County Court, that the deed 
and the accompanying documents should be registered. 
The commission and certificates are required to be regis- 
tered, that the court may at all times see, that every thing 
required by law to divest the feme covert of her title, had 
been complied with; and also, that the vendee, or those 
who claim under him, may be always enabled, when they 
offer the deed in evidence, to show to the Court, that the 


234 


IN THE SUPREME COURT 


June, 1835. title had passed from the feme covert according to all the 


Lucas 


v 
Cosrs. 


requirements of the statute. The order for registration is 
not conclusive as to these requirements; the omission of 
all or any of them, may be shown when the deed 1s offered 
in evidence upon any trial. From the case, as stated, it 
does not appear to us, that Mrs. Lucas, freely and volun- 
tarily assented to part with her lands, when she signed, 
sealed and delivered the deed to the defendant Cobbs, or 
when she was privately examined. Therefore, the plain- 
tiff as lessee, is entitled to recover an undivided moiety 
upon each of the several demises of Rebecca W. Lucas 
and Simon Turner. The judgment of the Superior Court 
is affirmed. 
Per Curiam. Judgment affirmed. 


a ees 


JAMES MORGAN »v. GUILFORD CONE. 


In detinue, if, after action brought and issue joined, the plaintiff gets posses- 
sion of the thing sued for, that fact may be pleaded puis darrien continu- 
ance, in abatement of the suit, but if seems, that it would not be a good 


plea in bar. 

In detinue, damages are only consequential upon the recovery of the thing 
sued for ; and therefore, if the plaintiff, pending the suit, obtains possession 
of it, he cannot proceed for the damages, but his suit fails altogether. 


Tis was an action of pETINUE for a slave; and pending 
the action, after issue joined upon certain pleas, the plain- 
tiff regained possession of the slave. The defendant by 
plea since the last continuance, insisted upon this in bar of 
the plaintiff’s action, as well for damages for the detention 
of the slave, as for the slave himself. To this plea the plain- 
tiff demurred; and his Honor Judge Norwoop, at Frank- 
lin, on the last Circuit, overruled the demurrer, sustained 
the plea, and gave a judgment for the defendant for the 
costs of the suit. Whereupon the plaintiff appealed. 

The counsel on both sides waived all objections to the 
form of the pleadings. 

Badger, for the plaintiff. 


Devereux, and W. H. Haywood, for the defendant. 


Gaston, Judge.—The very imperfect transcript which 
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is filed in this case shows, that the plaintiff brought his June, 1835. 
action of detinue to recover the possession of a negro slave, Morcan 
Green, valued at $600; that the defendant pleaded thereto Comm 
the general issue and other pleas in bar; that issues were 
joined ; and that at a subsequent term the defendant plead- 
ed, that since the last continuance the plaintiff had 
regained the possession of the slave. To this plea the 
plaintiff demurred, insisting, that he was nevertheless 
entitled to recover his damages and costs; but the Court 
overruled the demurrer, and gave judgment, that the 
defendant recover his costs; from which judgment the 
plaintiff appealed. The record contains no formal decla- 
ration, plea, nor judgment; but it is entered of record, that 
the parties on both sides waive all objections, because of 
form. On so defective a record, we might properly refuse 
to render any judgment; but as the counsel on both sides 
declare their readiness to put all matters into proper form, 
we shall proceed to consider and determine the point sub- 
mitted to us. 

When new matter arises after issue joined and before 
verdict, the defendant, upon verifying such matter, is per- 
mitted to plead it in what is called a plea since the last 
continuance or adjournment of the cause. At common law 
such a plea confesses the matter which was before in dis- 
pute between the parties, and is therefore a waiver of all 
the pleas previously pleaded. In this state, by the act of 
1796, (Rev. ch. 451), it is enacted, that the entering of a 
plea since the last continuance of a suit in law, shall in no 
case whatever be construed a relinquishment of any plea 
or pleas previously entered, but the same shall retain the 
like force and operation, which it or they would have had 
if such plea since the last continuance had not been 
entered. In consequence of this enactment, a plea since Se act of 
the last continuance is a matter of defence additional to ;,. Hr ea 
those matters already pleaded by the defendant, and does Which pre- 

i ‘ vents a plea 

not overrule them, provided that the established order of puis darri. 
pleading be not thereby subverted. This seems to bea ee 
necessary qualification of a fundamental law of pleading, being a re- 
which holds two pleas of a different order to be incom- !™4%82- 


: : ; 2 ”~ inent of the 
patible, of which one admits that there is no foundation former 
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for the other. The pleading of a plea in abatement since 
the last continuance necessarily operates a relinquishment 
of previous pleas in bar. 

We are not satisfied, that this would be a good plea in 
bar. The gravamen in the declaration formally set forth, 
would state that the plaintiff was lawfully possessed of the 
slave in question as of his own property, and being so pos- 
sessed casually lost the same; that it afterwards came to 
the possession of the defendant by finding, yet the defend- 
ant well knowing the slave to be the property of the 
plaintiff, hath not delivered it to him although often 
requested, but hath hitherto wholly refused so to do, and 
hath detained, and still doth detain the same to his 
damage dollars. The fact averred in the plea doth 
not deny to the plaintiff any cause of action, for notwith- 
standing that fact, he is entitled to compensation for the 
loss of the services of the slave, during the period the 
possession has been wrongfully withheld. If the writ of 
the plaintiff had been im trover, it is clear that the regain- 
ing of possession would have affected the amount of his 
claim, but would not have destroyed it. 

It seems to us, however, that this is a good plea in 
abatement. The writ of the plaintiff demands the restitu- 
tion of the slave. The defendant is required to answer of 
a plea that he render to the plaintiff the specific slave sued 
for; and the plaintiff afterwards sets forth in his declara- 
tion the gravamen hereinbefore recited, as a more full and 
detailed statement of that demand—as a specification in a 
methodical and legal form of the facts and circumstances 
upon which that demand is founded. [If the plaintiff suc- 
ceed in his action, he has judgment to recover the specific 
slave, (or, if it may not be had, the value thereof,) and 
also damages by reason of the detention if any damages be 
assessed therefor. The damages are incidental to, and 
consequential upon, the recovery of the slave. An action 
of detinue does not le for damages merely. When a 
plaintiff brings an action of detinue, and regains possession 
of the thing detained, he falsifies his writ by his own act, 
and thereby defeats that action. It is a settled rule, that 
wherever the plaintiff falsifies his own writ, and this 
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appears to the Court, the writ abates. If a demandant Jos, 1835. 
or plaintiff falsify his writ by his own showing or acknow- Mora. 
ledgment, it abates of course. Thus, in an assise against go 
several, one pleads a release from the plaintiff, and the 
plaintiff acknowledges it, the whole writ abates. Or in 
trespass, the defendant justifies by a warrant for the 
king’s tax, and the plaintiff replies, that the place where, 
&c. was within sanctuary, his writ shall abate, because he 
acknowledges the taking by warrant, and if so, he ought 
to have replevin, and not trespass. So, if an executor 
(plaintiff) shows that there is another executor alive, not 
named, his writ shall abate. Comyn, tit. Abatement, 
L. 1, 2. If this do not appear by the plaintiff’s own 
showing or acknowledgment, it is properly pleadable in 
abatement by the defendant. Thus, the tenant may plead 
in abatement, that the demandant was seised at the day 
of the writ purchased. Comyn, ut supra, F. 16. So, if 
the demandant or plaintiff, after action, usurps that which 
he claims, his writ shall abate (2d est, shall be abated on 
plea of defendant), for he destroys his action by his own 
act, as if he disseise the tenant pending an assise. dem, 
H. 47. So, if the demandant enter pending the writ, and 
it may be pleaded pending the writ before issue, or after 
issue since the last continuance. Jbid. H. 48, and 2 
Croke, 261. In an assise the plaintiff not only recovers 
his land, but damages and costs. If, however, he falsify 
the writ by his own act, he cannot proceed for his damages 
and costs, but abates the same altogether. The assise 1s 
brought for the land, and the damages and costs are a 
fruit or consequence of the recovery of the thing demanded. 
Thus it is also in detinue. The thing detained is all that is 
demanded, and the damages are awarded to render the 
restitution complete. In either case, if the demandant or 
plaintiff by his own act destroy the right to restitution, 
there is an end to his demand of restitution. 

There is a case very briefly reported in Martin’s Collec- 
tion of Cases, (Merritt v. Merritt, Martin, 18.) which seems 
to conflict with these views. With every disposition to 
conform our adjudications to former decisions of the Courts 
of the State, we cannot rest upon this case as authority. 
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It is known, that the compiler of this collection never 
attended Halifax Superior Court where this case is said to 
have been determined, and it does not appear upon whose 
relation he stated it. It is possible, that it may be an erro- 
neous account of the case of Merritt v. Warmouth, also 
decided at Halifax, and reported in 1 Hay. Rep. 12, where 
the slave was delivered over, not to the plaintiff, but to a 
third person, from whom the defendant had hired the 
slave. If, however, the case of Merritt v. Merritt, be in 
truth a different case from the last, the note of it is too 
vague and unsatisfactory tofurnish a safe ground of rehance. 
It does not appear who constituted the Court by which it 
was determined, nor upon what points the decision rested. 
Besides, the decision itself is directly contradicted bv that 
in Sheppard v. Edwards, 2 Hay. Rep. 186, and in Stroud 
v. Wilkes, not reported, which one of our body personally 
knows, and where the decision was acquiesced in by the 
parties and their counsel. We consider ourselves, there- 
fore, not only permitted, but bound to follow upon this 
question, the convictions of our own minds. 

As this was a good plea in abatement, the judgment 
thereon should have been, that the plaintiff’s writ be 
quashed, and (as by our act of 1777 (Rev. ch. 115, sec. 90) 
in every case where judgment is rendered against the 
plaintiff, the defendant is entitled to costs) that the de- 
fendant recover his costs. Regarding the transcript so 
amended, in pursuance of the agreement of record, we 
are of opinion, that there is no error in the judgment 
below, and that it should be affirmed with costs. 

Perr Curram. Judgment affirmed. 
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SAMUEL VINES v. OBEDIENCE BROWNRIGG. 


If, upon a judgment in detinue for slaves, the execution Is satisfied by the 
payment of the assessed value, by the defendant, and its receipt by the 
plaintiff, the title to the property will be transferred to the defendant, by 
relation to the time of the verdict and judgment: and the issue born of 
said slaves, between the rendition of the judgment and the satisfaction of 


the execution, will of consequence belong to him. 
The form and effect of the judgment and execution in detinue, stated by 


DaniEt, Judge. 


Tis was an action of rrover, to which the defendant 
plead “ not guilty.” A case agreed was submitted to his 
Honor Judge Srranex, on the Jast Circuit at Green, of 
which the following are the material facts. The plaintiff 
had heretofore brought his action of detinue, against the 
present defendant, for two female slaves, and obtained a 
verdict and judgment therefor, in which the value of the 
slaves was assessed. Execution issued on the judgment, 
and was satisfied by the defendant’s paying the assessed 
value, instead of delivering the slaves themselves. Be- 
tween the rendition of the judgment, and the satisfaction of 
the execution, the slaves bore the children, to recover the 
value of whom, was the object of the present suit. The 
defendant contended, that by the satisfaction of the exe- 
cution in the former recovery, the female slaves and their 
issue, had became her property; but his Honor being of a 
different opinion, directed a judgment to be entered for 
the plaintiff, from which the defendant appealed. 


J. H. Bryan, and Mordecai, for the plaintiff. 
W. C. Stanly, for the defendant. 


Dantex, Judge, after stating the case, proceeded :—The 
judgment in the action of detinue was conditional, (Peters 
v. Heyward, Cro. Jac. 682,) and if drawn out in form, 
would have run thus: “It is considered by the Court, that 
Samuel Vines, do recover against the said Obedience 
Brownrigg, the said slaves, or the sum of dollars, 
for the value of the same, if the said Samuel Vines cannot 
have again his said slaves; and also, that he recover his 
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June, 1835. said damages, costs and charges to dollars beyond 
Ves the value aforesaid, by the jurors aforesaid, in form afore- 

Brown. Said assessed.” In England, an award of distringas, is 
nica. added, at the foot of the judgment on the roll. A fi. fa. 


issued for the damages for the detention of the slaves and 
costs of suit; at the foot of which fi. fa. is added the dis- 


tringas, beginning thus: “ We also command you, &c.” 


Archbold’s Forms, 141. This Court said, in Brily v. 
Cherry, 2 Dev. Rep. 2, “ that an action of detinue is an 
affirmance ofa continuing title to the thing detained, and 
that the plaintiff does not, as he does in an action of trover, 
disaffirm a continuance of title in himself, but may sustain 
an action for the same chattel against a third person, or 
even against the same party, although he may have ob- 
tained a judgment for it before, provided that judgment 
has not been satisfied.” From this reasoning, and also 
from the very form of the judgment in detinue, it seems to 
us, that the plaintiff had a right to have the slaves sur- 
rendered to him; and that he could have insisted on the 
sheriff ’s distraining the lands and goods of the defendant, 
until a surrender should be made, if it was possible for the 
defendant to have made a surrender. It is very certain 
that the defendant could have discharged herself from the 
value mentioned in the distringas, by making a surrender 
of the slaves. The slaves were declared by the verdict 
and judgment, to be the property of the plaintiff. It can- 


not be Jaw, that the plaintiff shall against his will, lose the 


identicz slaves he is seeking to get possession of, by the 
election of the defendant to pay the assessed value, as set 
forth in the judgment and distringas. If the slaves re- 
covered, had been specifically delivered to the plaintiff or 
the sheriff, the plaintiff would also have been entitled to 
the issue born before the delivery, as he would to such as 
might be born afterwards, and might recover such issue in 
detinue, or the value in trover. The valuation is made 
and inserted in the judgment and distringas, for the be- 
nefit of the plaintiff, “if he cannot have again his said 
slaves,” as is declared in the form of the judgment. But 
the plaintiff’s judgment, in his action of detinue, was 
satisfied by the defendant’s paying, and the plaintiff’s 
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receiving in money the value of the slaves. The judgment Junz, 1835. 
and execution, being satisfied in this way, did in law, Vines _ 
transfer to the defendant the title of those slaves, by rela- 5 0. 
tion to and from the time, that value was fixed by the rica. 
verdict and judgment. In assessing the value, the jury 
must have taken into their calculation, the chances of 
future increase, and raised the value accordingly. It 
cannot be just, that the plaintiff should receive the value 
thus assessed, and again recover in this action of trover, 
the value of the after-born children. We think the judg- 
ment is erroneous, and ought to be reversed, and that 
judgment be rendered for the defendant. 

Per Curiam. Judgment reversed. 


JACOB SMITH v. HENRY TRITT. 


Growing crops are the proper subjects of a levy and immediate sale under a 
ji. fa.; and the purchaser acquires a right of ingress and egress to cut and 
carry them away when ripe. 

A sale under an execution, ofa growing crop, made at the distance of two 
miles from the place where the crop stands, is void, and passes no title to 
the purchaser. 


Tis was an action of rrover, tried on the last Circuit, 
at Haywood, before his Honor Judge Serriz. 

Upon opening the plaintiff’s case, it appeared, that in 
May, 1833, he purchased a growing crop of wheat, oats, 
and rye, under an execution against the present defendant. 
The levy upon the crop was made in April preceding, and 
the sale took place at the Court-house, at the distance of 
two miles from the premises where the grain was growing. 
When the grain became ripe, the plaintiff proceeded to 
the freehold of the defendant, to gather it, but was forbid- 
den to do so by the defendant, who cut and carried it away 
himself. Upon this statement, his Honor, holding, Ist, 
that the growing crop, although it might be levied upon, 
could not be sold, until after it was severed from the free- 
hold; 2dly, that the sale was void, not being made upon 
the premises, directed a nonsuit, and the plaintiff appealed. 
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No counsel appeared for either party. 


Danien, Judge.—T wo questions arise in this case. The 
first is, whether growing crops are the subjects of levy and 
immediate sale under a fiert factas? Various growing 
vegetables, termed in law emblements, and properly speak- 
ing, the profits of sown land, but extended in law, not 
only to growing crops of corn, but to roots planted, and 
other annual artificial profit, are deemed personal property, 
and pass as such to the executor or administrator of 
the occupier, if he die before he has actually cut, reaped, 
or gathered the same. All vegetable productions are so 
classed, when they are raised annually by labour and ma- 
nure, which are considerations of a personal nature, At 
common law, fructus industriales, as growing corn, and 
other annual produce which would go to the executor upon 
death, may be taken in execution. I Salk. 368. 1 Younge 
& Jer. 398. Lawton v. Lawton, 3 Atk. 18. Storer v. 
Hunter, 10 Eng. Com. Law Rep. 115. Tidd, 9th ed. 
1001. 1 Chit. Prac. 92. The appraisement and sale 
thereof at this day in England, is regulated by the statute 
of 56th Geo. 3, c. 50. Where corn sold under a fi. fa. is 
not ripe, the vendee has a reasonable time after it 1s ripe, 
to cut it and carry it away; and whilst remaining on the 
land, it is not liable toa distress for rent, for during all 
that time, it is considered in custodia legis; the goods in 
the vendee’s possession being protected, in order to render 
the execution available, although the sheriff’s duty ended 
on the execution of the bill of sale. Peacock v. Purvis, 6 
Eng. Com. Law Reps. 154. Watson on the Duties of 
Sheriff, 180. In Stewart v. Doughty, 9 John. Rep. 108, 
the case was, that whilst the crop was growing, it was 
sold by the sheriff under an execution against the lessee, 
and the plaintiff became the purchaser. The Court said 
this was a valid sale, and the purchaser became entitled to 
the right of ingress, &c. to gather the crop. He succeeded 
to all the interest of the original lessee in the crop sown. 
And so the law was understood in the case of Whipple v. 
Foot, 2 John. Rep. 418. We think the judge erred in this 
part of his charge. 
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The second question is, Was the sale by the sheriff of 
the growing crop under the execution, two miles from the 
place where the crop stood, a valid sale, so as to pass the 
title to the plaintiff?) The execution is to be dene 1 such 
a manner, as that by the sale, the property is most likely 
to command the highest price in ready money. It 1s evi- 
dent, that for this purpose, the bidders ought to have an 
opportunity of inspecting the goods, and forming an esti- 
mate of their value ; without which it is not to be expected, 
that a fair equivalent will be bid. The presence of the 
goods, too, assures the bidders, that a delivery will be 
made to the highest, forthwith. There is much justice in 
the rule requiring the presence of the chattels when they 
are sold by a sheriff or constable. Ainsworth v. Greenlee, 
3 Murp. 470. Blount v. Mitchell, Tayler’s Rep. 131. 
Same Case, 2 Hay. Rep. 65. In this case, the crop was 
not in the presence of the bidders, and according to the 
above authorities, we think it was void, and that the pur- 
chaser acquired no title. Upon this point in the case, we 
think that the decision of the Superior Court was correct, 
and therefore the judgment must be affirmed. 

Per Curiam. Judgment affirmed. 


The Governor, upon the relation of PHILIP M‘RAE’S Admr. v. JOSIAH 
EVANS. 


If the sheriff forbears, at the request of the plaintiff, to collect money on an 
execution, he is not responsible therefor; but if he ferbears of his own ac- 
cord, he will be liable for the damages the plaintiff may sustain thereby. If 
the whole amount of the execution is lost by the sheriff’s negligence, he 
will be answerable for that amount; but if tle money can still be collected 
from the defendant in the execution, (a fact which it will be for the sheriff 
to prove,) the sheriff will be liable only for the damage which the plaintiff 
has sustained by the delay. 

The sheriff is liable for the mere not returning an execution, but the damages 
therefor, will be only nominal. 

Where the general doctrines and rules contained in a Judge’s charge are 
correct, and there appears no special circumstances requiring a modifica- 
tion of them, and the party excepting has called for no special instructions 
which have been denied, an exception to the charge cannot be sustained. 


Arter the new trial granted in this case at June Term, 
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Junn, 1835. 1830, (see 2 Dev. Rep. 383,) it was again tried at Cumber- 
MRS | land, on the Spring Circuit of 1834, before his Honor 


vw, 


Evans. 


Judge Seawe.t, when it appeared to be an action brought 
against the surety of the coroner, upon his official bond. 
The breaches assigned were, that on an execution against 
the sheriff at the instance of the relator’s intestate, the 
coroner had failed to collect the money, and to return the 
execution. Evidence was introduced on the part of the 
defendant, to show that the plaintiff in that execution, 
directed the coroner to forbear making the money; and 
also to prove that no execution afterwards issued for seve- 
ral subsequent terms, and that during that time, the 
defendant in the execution was of sufficient ability to pay 
the amount of the execution, if the plaintiff had sued it out. 
His Honor, in his directions to the jury, informed them, 
“ that if the coroner was directed by the plaintiff in the 
execution, not to make the money, the coroner was in no 
default for his omission to do so; but if the plaintiff did 
not authorise the coroner to forbear making the money, 
and he nevertheless did forbear, that the plaintiff would 
then be entitled to recover damages for the default, and 
that the amount of the damages, would depend upon the 
loss the plaintiff sustained. That if he thereby lost his 
debt, he would be entitled to recover the whole amount; 
but if it was only postponed, and he might have recovered 
it, if he had afterwards taken out another execution, then 
he was only entitled to recover such damage as was occa- 
sioned by thedelay. That how the fact was in regard to 
the reason why the money was not made, whether by the 
direction of the plaintiff, or the mere indulgence of the 
coroner, was a fact for them to decide, and they would find 
accordingly. That as to the other breach assigned, it was 
the duty of the coroner to return the execution to the 
Court from which it issued, but that inasmuch as it was in 
the power of the plaintiff, to have ruled the coroner to 
return the execution, if such return was necessary, before 
the Court would allow a new execution, and upon that 
return to have obtained a new execution, the damage for 
such omission would be but nominal.” 

His Honor further instructed the jury : “ That it was the 
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duty of the defendant to show the sufficiency of the de- June, 1835. 
fendant in the execution to pay, if the plaintiff had taken ei 


out new executions, and that it should be fully shown.” 
The jury found for the plaintiff, and assessed nominal 
damages. The plaintiff moved to have the verdict set 
aside, and a new trial granted on account of misdirection, 
which being refused, he appealed. 

The case was submitted without argument by W. H. 
Haywood, for the plaintiff, and Henry, for the defendant. 


Gaston, Judge.—This case comes before the Court on 
the appeal of the plaintiff, and has been submitted to us 
without argument. On examining the record, we per- 
ceive that the plaintiff obtained a verdict but for nominal 
damages, and moved to have the verdict set aside, and a 
new trial awarded, because of misdirection of the Judge in 
his charge to the jury. This motion was refused, and its 
rejection is the only error assigned. We have examined 
that charge, and we do not perceive any instruction in it, 
of which the plaintiff has a right to complain. The general 
doctrine laid down in the charge is correct, and the rules 
recommended to the jury, as guides to their discretion in 
the regulation of damages, as general rules, appear to us 
unexceptionable. If more specific instructions were de- 
sired, they should have been prayed for; and the refusal 
of the Court to give them, made the subject of distinct 
exception. If there were special circumstances in the 
case, requiring any modification of the general doctrine, or 
of the general rules for estimating the damages; these 
should have been set forth, for we cannot presume their 
existence. As the alleged misdirection Is not seen, we are 
of opinion, that the Court below, did not err in refusing 
the new trial. 

Per Curtam. Judgment affirmed. 


U. 
Evans. 
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SANDERLIN. 


IN THE SUPREME COURT 


EDMUND L. DOZIER, Admr. de bonis non of ISAAC DOZIER, v. 
ISAAC L. SANDERLIN Exr. of WILLIS SANDERLIN. 


If an administrator marries the next of kin of his intestate, and has assets, 
and upon the death of his wife, administers upon her estate, her distributive 
share becomes his property, the claim being by the mere operation of law, 
satisfied and extinguished. And, in such case, i seems that the wife’s 
share would become the property of the husband, without an administra. 
tion on her estate. 

Where an intestate is indebted to the wife ef his administrator, and the latter 
has assets, the debt is satisfied by the mere operation of law, and does not 


survive to the wife. 


Assumesir brought by the administrator de bonis non of 
Isaac Dozier, against the executor of his former adminis- 
trator. The jury, upon the issue submitted to them, found 
a verdict in favour of the plaintiff, for the sum of two 
thousand nine hundred and sixty-nine dollars and forty 
cents, the amount of assets which had come to the hands 
of the defendant’s testator, subject to certain deductions, 
if the Court, upon a case agreed, should think the defend- 
ant’s testator entitled thereto. The case stated, that Isaac 
Dozier died intestate, and Willis Sanderlin, the defendant’s 
testator, administered upon his estate, and assets to the 
amount above mentioned, came. to his hands. Willis 
Sanderlin married Chloe, a daughter of Isaac Dozier. 
Chloe, after surviving her father, died, and her husband 
administered upon her estate. Willis Sanderlin then mar- 
ried Patsey Dozier, to whom Isaac Dozier had been 
guardian, and to whom at his death, he was indebted as 
guardian, in the sum of six hundred and ninety-seven 
dollars and seventy-six cents. Willis Sanderlin lived 
about two years after his marriage with Patsey Dozier, 
during all which time he had in his hands the amount of 
assets above stated, of the estate of Isaac Dozier. The 
only evidence of his retaining, or reducing into possession 
the sum due his wife from the estate of his intestate, was 
his applying to one George Ferebee, an accountant, to 
state the accounts between his wife Patsey and Isaac 
Dozier, her guardian, saying he wished to know how much 
to retain from the estate of Isaac Dozier. 
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Patsey survived her husband and was then living, and Jone, 1835. 
one of the questions presented to the Court, was, whether Doztmr 7 
the sum due the said Patsey, from Isaac Dozier, belonged gyxoneraw, 
to the defendant as executor of Willis Sanderlin or survived | 
to his wife. The other question was, whether the defend- 
ant’s testator was entitled as administrator of his first wife 
to her distributive share of her father’s estate, which was 
one-seventh part thereof. 

His Honor, Judge Donneti, at Camden, on the last 
Circuit, pro forma disallowed both claims made by the 
defendant on behalf of his testator, and rendered judgment 
for the whole amount of two thousand nine hundred and 
sixty-nine dollars and forty cents, from which the defend- 
ant appealed. 


Kinney, for the defendant.—If a husband reduces his 
wife’s chose in action into possession during coverture, he 
is entitled to it as his own, at law. Here he had it in 
possession during the marriage, and manifested a deter- 
mination to keep it jure marito. Whenever a debt is due 
to an administrator from the estate upon which he has 
administered, and he has assets in his hands, the assets 
to an amount sufficient to extinguish the debt, become his _ 
own, as the law appropriates them to that purpose. Muse 
v. Sawyer, N. C. Term Rep. 204. 1 Rolle’s Abr. 350. 
By marriage the husband is appointed by the wife to receive 
her choses in action. He is, therefore, in this case both 
payer and receiver, and the law makes the application. 


Bailey and Iredell, for the plaintiff_—Choses in action, 
to become the property of the husband, must be reduced 
into his possession as husband. Here he held as trustee, 
and no act was done showing a reduction into possession, 
in his own right. An intent only, to reduce into possession 
will not do. 1 Roper’s Husband and Wife, 204. Blount 
v. Bestland, 5 Ves. Jun. 515. A mere appropriation is 
not sufficient. Wildman v. Wildman, 9 Ves. Jun. 174. 
1 Roper’s H. & W. 216. A husband’s receipt of his 
wife’s choses in action, must be in the character of hus- 
band. Baker v. Hall, 12 Ves. Jun. 473. Berry v..M‘Alister, 
Conf. Rep. 100. If a husband takes property in the 
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June, 1835. character of a trustee, and shows no act to evidence his 

Dozer taking it as husband, it survives to the wife. Merely 
Dv. ‘a : Z 

Sanpzauw, Calling upon an accountant to state an account, is not a 


sufficient act. A debt to be extinguished must be owing 
from the person, who is alone to receive it for his own use, 
and not for the use of another. 


Kinney, in reply.—Where a man is to receive money 
from a particular fund, and the fund is in his hands, the 
law makes the application, and discharges the debt. Can 
a debt due the wife be paid to any person but the husband ! 
Can the wife give a receipt and discharge for the debt? 
A court of law will make the application of the fund; 
though a Court of Equity may hold the husband as a 
trustee for the wife. 


Rurrin, Chief Justice.—It is yielded on the part of the 
plaintiff, that the testator, Willis Sanderlin, by admuinis- 
tering on the estate of his first wife, Chloe, became entitled 
to her distributive share of her father’s estate, and might 
retain it out of the assets of the father, then in his own 
hands as administrator of the father. Whether the ad- 
ministration on the wife’s estate was necessary, might be 
doubted, supposing the husband to have assented to the 


distribution ; and there is no dispute, here, whether he held 


the assets for distribution, or for the benefit of his intestate 
the father’s creditors. Having the assets, he was himself 


the debtor to the father’s next of kin; and whether the 
debt to his wife became extinct, because as husband he 


might retain it, or not, it seems certain that by adminis- 
tering on her estate, which enured to his own benefit, and 
thereby becoming himself the sole creditor, and being 
before the sole debtor, the debt was satisfied and extin- 
guished. 

It is insisted, however, that the debt to Patsey, the 
second wife, was never reduced to possession by the hus- 
band in his life time, and therefore survived to her. The 
argument is, that he did not hold as husband, but had the 
assets as administrator and trustee; and several cases 
were cited, where the executor married the residuary 
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legatee, and it was held that it was not per se a reduction June, 1835. 


to possession by him. But those cases seem to have no 
application to that before us. They involved the consi- 
deration of the executor’s assent to the legacy, until which 
he could not be said to hold either as legatee or husband. 
Here the husband’s intestate had been the former guar- 
dian of the wife, and was indebted to her at his death. It 
is not seen how this differs from any other debt. If the 
intestate had owed the wife a bond debt, and the husband 
administered on the debtor’s estate and received assets 
sufficient, he might or ought to apply them to the debt; 
because as husband he has the right to retain, and as the 
administrator having assets, he is the hand to pay. It is 
clear, that the husband may retain for a debt due to his 
wife from his intestate. Indeed it is stated, that if a mar- 
ried woman be executrix, the husband may retain, if the 
testator was indebted to him, or (which is said to be the 
same thing) to the wife before marriage. Toll. Exxrs, 359. 
It cannot be otherwise; for the case is within the reason 
of the rule of retainer. Whether the debt be due to the 
husband or to the wife, and whether the one or the other 
be the representative, can make no difference; for in 
neither case, could a suit be brought, and therefore the 
remedy is by retainer. When a retainer is allowed, and 
the party has assets, it is an extinguishment, upon the 
principle that the same hand is both to pay and to receive. 
Muse v. Sawyer, N.C. Term Rep. 204. 

The Court does not think it necessary to consider the 
effect of the marriage merely, nor of the evidence of the 
intention of the husband to appropriate a part of the assets 
to the debt; nor how the rule is, where the husband is the 
executor and the wife a legatee. The case is decided on 
the whole of its own circumstances; which are that an 
administrator of a debtor, with ample assets, marries the 
creditor. We think the law immediately applied so much 
of the assets in satisfaction. Consequently, upon the case 
agreed, both of those sums are to be deducted from the 
verdict; and the judgment must be reversed, and judg- 
ment rendered here for the plaintiff, for one thousand nine 
hundred and forty-seven dollars and twelve cents. 

Per Curtam. Judgment accordingly. 
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IN THE SUPREME COURT 


THOMAS E. PENDER v. ALPHEUS FOBES. 


Where, upon the sale of a vessel, a bill of sale was executed between the par- 
ties, containing a warranty of title only, parol evidence is inadmissible to 
prove an additional warranty of soundness. 


Tis was an action of assumpsrr, upon an alleged parol 
warranty of soundness in the sale of a vessel. A bill of 
sale under seal, was executed by the defendant for the 
vessel in question, containing only a covenant of warranty 
as tothe title. The plaintiff proposed to prove by a wit- 
ness, that at the time the contract was made, and the bill 
of sale executed, the defendant warranted the soundness 
and sea-worthiness of the vessel. ‘The evidence was ob- 
jected toon the part of the defendant, and his Honor Judge 
DonneEtt, at Chowan, on the last Circuit, deeming parol 
evidence inadmissible to establish an additional warranty, 
when the parties had reduced their contract to writing by 
a formal bill of sale containing only covenants of warranty 
of title, rejected the evidence. The plaintiff, in submission 
to this opinion, suffered a nonsuit, and appealed. 


The case was submitted without argument, by Jredell, 
for the plaintiff, and Kinney, for the defendant. 


Danie, Judge.—An oral contract, agreeing with that 
stated in the declaration, may be proved by any compe- 
tent witness, who was present at the time, or who heard 
the defendant admit the existence of such contract. In 


two classes of cases, however, parol evidence is inadmis- 


sible. First, where the parties have entered into a written 
contract, for that is the best and only evidence of the 
intention of the parties, so long as it exists, that can be 
produced. Secondly, where written evidence of the con- 
tract is expressly required by law. 2 Starkie, 81. It is 
a general rule, that where an agreement has been reduced 
to writing, evidence of oral declarations, made at the same 
time, shall not be admitted tocontradict or to alter it: for | 
where the terms of an agreement are reduced to writing, 
the document itself, being constituted by the parties them- 
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selves, as the true and proper expositor of their admissions June, 1835. 
and intentions, is the only instrument of evidence in respect Penner 
of that agreement, which the law will recognise, so long  gorss, 
as it’exists, for the purposes of evidence. 3 Starkie, 1002. 
Where a contract was entered into for the sale of goods, 
and a bill of sale was afterwards executed, it was held, 
that the bill of sale was the only evidence of the contract 
which could be received. Lano v. Neale, 3 Eng. Com. 
Law Rep. 267. The previous contract there, was for a 
ship, forty tons of iron kintlage, &c.; the bill of sale was 
of a ship, together with all stores, &c., in the usual form, 
and silent as to kintlage; and held, that the vendee could 
not recover for the non-delivery of the kintlage. So, where 
the agreement specified the rent and the term, but was 
silent as to the taxes, the Court refused to receive parol 
evidence on the part of the lessor, that previously to the 
drawing up of the memorandum, it had been agreed and 
understood by the parties, that the rent was to be paid, 
clear of all taxes. Rich v. Jackson, 4 Bro. Ch. C. 515. 
The same rule in the cases of Preston v. Merceau, 2 Sir 
Will. Bla. Rep. 1249, and Rolleston v. Hibbert, 3 Term 
Rep. 413. Again, parol evidence was refused to the plain- 
tiff to prove a warranty of the soundness of a slave, when 
there was a written instrument conveying the slave, and 
containing a warranty of title only. Smith v. Williams, poe i 
1 Car. Law Rep. 363. 8. C.1 Murph. 426. For, say Yyiinane” 
the Court, if they meant to be bound by any such war- : 1. Rep. 
ranty, they might have added it to the writing, and thus j Murphey, 
have given to it a clearness, a force, and a distinctness, mee 
which it could not have by being trusted to the memory 
of a witness. We think that the decision made by the 
Judge in the Superior Court was correct, and therefore the 
judgment must be affirmed. _ 

Per Curiam. Judgment affirmed. 
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IN THE SUPREME COURT 


ALEXANDER TROY etal. Exrs.of JAMES B, WHITE v. JOSHUA 
WILLIAMSON. 


Under the act of 1782 (Rev. ch. 177, s. 3), thesheriff must be proceeded 
against by sci. fu. as bail, for not taking bail upon a capias, in equity; and 
an action on the case will not lie against him for such failure or neglect. 


Casr, against the defendant, as sheriff, for not having 
taken bail upon a capias ad respondendum, issued on the 
filing of a bill in equity. His Honor Judge Szawexn, at 
Columbus, on the last Circuit, being of opinion that the 
act of 1782, (Rev. ch. 177, sec. 3,) which authorises a capias 
ad respondendum in equity, not only imposes the same liabi- 
lity on the sheriff for not taking bail, but gives the same 
remedy as in cases at law, nonsuited the plaintiffs ; where- 
upon they appealed. 

Winston, for the defendant. 

No counsel appeared for the plaintiffs. 


Dantet, Judge.—The act of 1782 (ubi supra) authorises 
the Judge to make a special order to hold the defendant to 
bail, either in term time or in vacation, upon the plaintiff’s 
filing his bill and making oath as to the amount of his 
debt, or damages incurred by the conduct of the defendant. 
The clerk, upon such order, is to issue a capias ad respon- 
dendum to the sheriff of the county where the defendant 
resides. By the act of 1789, (Itev. ch. 314, sec. 5,) the 
clerk and master may make the order and issue the capias. 
The sheriff is directed to obey the same; and the same 
rules and regulations shall be observed in regard to bonds 
taken by virtue of this act, and they shall be on the same 
footing in all respects as bail bonds taken by the sheriff 
on actions at law, except they shall be assignable by the 
sheriff, or his representatives, under the directions of the 
Court; and the sheriff is to be held liable for taking insuff- 
cient security, as in such cases in actions at law. By the 
act of 17°77, (ubt supra), in civil actions, if the sheriff fail 
or neglect to take bail, or the bail returned be held insuffi- 
cient on exception taken to the same, the sheriff shall be 
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deemed and stand as special bail. Under this act, the Junm, 1835. 
sheriff is to be proceeded against, not by an action on the Troy 
case for neglect of duty, but by scere factas, charging him a 
as bail, when he shalt have all the privileges and advan- —®. 
tages of bail in general. Huggins v. Fouville, 3 Dev. Rep. 
392. If the sheriff takes a bond by?force of the act of 1782, 
it is placed on the footing of a bail bond, and the securities 
have all the rights and privileges of bail on actions at law. 
So the act declares, that if the sheriff shall take insufficient 
security, he shall be held liable as in actions at law. This 
act is not as particular in its phraseology, as the act of 
1777; it does not in so many words declare, that if the 
sheriff shall faz? or neglect to take any bail, he shall him- 
self be deemed and taken to stand as special bail; but if 
he shall take insufficient security, he shall be held as bail. 
It seems to us, however, that the legislature meant to 
place the liability of the sheriff, for taking insufficient 
security, or no security, precisely upon the same footing 
under both acts, and that his not taking any securzty, is 
tantamount to his not taking sufficient security. The law 
intended, that he should get good bail, or be bail himself. 
We think, therefore, that the sheriff in this case must 
be considered as bail, and that the plaintiff must proceed 
against him in that character. This action has been mis- 
conceived, and the judgment below must be affirmed. 

Per Curiam. Judgment affirmed. 


It seems, that the same doubts which caused this case to 
be brought to the Supreme Court for adjudication, induced 
the legislature, at its session in 1833, to pass an act (see 
pamphlet acts of 1833, c. 7,) amendatory of the act of 
1782, declaring that sheriffs shall be held and taken as 
special bail, for failing or neglecting to take bail upon a 
capias ad respondendum from a Court of Equity, as they 
were by the particular words of the act of 1782, for taking 
insufficient bail. The neglect of duty for which the 
sheriff was sued in this case, took place before the passage 
of the act of 1833, and therefore did not come under its 
operation. This note is inserted for the purpose of ex- 
plaining the reason why the court was under the necessity 
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June. 1835. of putting a construction upon the act of 1782, as it would 


Troy 
VD. 
WIiILuiaM- 
SON. 


have been relieved from that necessity, had this case come 
Within the operation of the act of 1833. 


are scere 


LEMUEL M. PETTIJOHN, Exr. of VALENTINE BEASLEY ». 
ROBERT BEASLEY et Ux. 


A widow, whose husband has left a will, to entitle herself to a year’s provision 
under the act of 1827, c. 13, must enter her dissent to the will, and file her 
petition at the term of the County Court when it is proved. 

A County Court, having no power to make a year’s allowance toa widow, 
when her petition is filed ata term subsequent to that at which the will 
was proved, may, on motion, set aside the proceedings, granting such 
allowance, although the executor may also be relieved by certiorari, 


THis was a RULE to show cause why the report and 
confirmation thereof, of an allowance to a widow for her 
year’s support, should not be set aside, as irregular and 
void. 

Harriet Beasley, the widow of Valentine Beasley, 
filed her petition at March Term, 1834, of Chowan County 
Court, in which she stated, that her husband had died, 
leaving a will, to which she had entered her dissent of 
record at that term; and further, that said will had been 
proven at the preceding November Term of said Court, 
by Lemuel M. Pettijohn. The petition prayed, that com- 
missioners might be appointed, to allot to her one year’s 
provision out of the estate of her said husband, which was 
granted ; and the commissioners made their report to the 
ensuing term in May, when it was confirmed by the 
Court. At the August Term following, this rule was 
obtained against the said Harriet, and Robert Beasley, 
whom she had married since filing her petition. Upon 
the return of the rule, it was made absolute, and the 
defendants appealed to the Superior Court, where, at 
Chowan, on the last Circuit, his Honor Judge Donner 
dismissed the rule and proceedings thereon, being of opin- 
ion, that if there was error in the proceedings, on the 
application of the widow for her year’s support, it could 
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onlv be reached by certiorari or writ of error. From this Jun=, 1835. 


judgment the plaintiff appealed. PErTisoHN 
v 


No counsel appeared for either party. BEASLEY. 


Gaston, Judge.—In the case of Gillesme v. Hymans, 4 
Dev. Rep. 119, it was determined, that a widow whose 
husband died intestate, could not claim a year’s provision 
out of his estate, unless her petition was filed at the term 
when administration was granted. The Court left open 
the question, at what time a widow who dissents from her 
husband’s will, and who, it is declared by our act of 1827, 
ch. 18, “ shall be entitled to, and shall recover out of the 
estate of her husband, one year’s provision, in the same 
manner that she would have done, if her husband had 
died intestate,” is bound to prefer her petition. The 
record in this case shows, that the widow preferred her 
petition at March Term, 1834, of Chowan County Court, 
and by her petition set forth, that her husband’s will was 
proved at the preceding term, and that at the term of 
filing the petition, she dissented therefrom. If we take 
the words only of the act of 1827, there is no limitation to 
the time when the widow who dissents shall demand her 
year’s provision. She shall recover it in like manner as 
she would have done if her husband had died intestate; 
and when her husband dies intestate, she is to petition at 
the same court, when letters of administration are granted. 
Unable by any construction to adhere to the words of the 
act of 1827, we are driven to the necessity of fixing such 
an interpretation upon the act, as seems most consistent 
with the genera intention of th.: legislature. 

The practice of dissent by a widow from the will of her 
husband, was introduced by our act of 1784 (Rev. ch. 204, 
sec. 8). Before that act, widows were entitled to be 
endowed of one-third of all the lands whereof their hus- 
bands were seised at any time during the coverture ; and 
no provision made for a widow by will, unless made in 
lieu and satisfaction of dower, and then because of her 
election, to take it as such, constituted a legal bar to the 
demand for dower. Among very important changes 
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June, 1835. made by that act, the widow’s claim to dower was 
Purtisonn restricted to the lands whereof her husband died seised, 
and a testamentary disposition made in her favour by her 
deceased husband, was a legal bar to dower, unless she 
signified her dissent thereto before a Judge, or in open 
Court of the County, within six months after probate of 
his will. The first act of our legislature in relation to the 
year’s provision for the widow, was made in 1896, (Rev. 
ch. 469,) and none of the acts on the subject (unless that 
in question be one,) have any reference to, or necessary 
connection with, those ‘relative to dower. This act, in 
speaking of dissents, unquestionably means dissents signi- 
fied in open Court, or before a Judge, as required by the. 
act of 1784. So far the latter act is necessarily referred 
to. But the act of 1827, goes on to provide, that the 
widow so dissenting, shall be entitled to, and recover a 
year’s provision in the same manner as if her husband had 
died intestate. The widow of an intestate is not entitled, 
and cannot recover, unless she prefer her petition at least 
as soon as a representative of that estate is appointed and 
qualified. We have had occasion to notice in Gillespie v. 
Hymans, the manifest design of the legislature to secure 
this provision, as the means of subsistence to the widow 
during the first year of her destitution, and their solicitude 
that it shall be made before the representative of the 
estate of the deceased shall enter upon the administration 
of the assets. We cannot presume that it was intended 
to place the widow dissenting ina better situation than 
the widow of an intestate, or to subject the executor to 
difficulties and embarrassments from which the adminis- 
trator was so sedulously protected. We are therefore led to 
the conclusion, that to entitle the widow, when her husband 
has left a will, to claim a year’s allowance, she must dissent 
and petition at the term when the will is proved. 

There is no doubt, but that a certiorari would have 
been an appropriate remedy for the plaintiff in this case 
Pena against the illegal allowance made to the widow. But 
Black,2 where the unlawful act is absolutely void (according to 
179 ae the case of Whitley v. Black, 2 Hawks, 179,) the Court 


179, a ; ; ; ; 
proved. in which it takes place may, on motion, declare the act 


v 
Brasey. 
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void. Such appears to us the character of the act done Joye, 1835. 
in the present case. The County Court had xo power Pernsoun 


to make the year’s allowance upon the petition exhibited, 
and upon discovering that it had unwittingly transcended 
its power, it might rightfully order a vacatur to be entered 
of its proceedings. 

This Court reverses the judgment of the Superior Court, 
and affirms that of the County Court, setting aside the 
report and confirmation thereof, on the petition of Harriet 
Beasley. 

Per Curiam. Judgment reversed. 


NICHOLAS NICELAR v. The Heirs of LEONARD BARBRICK. 


The report of commissioners, appointed to divide the lands of intestates, under 
the acts of 1787 and 1801, (Rev. ch. 274 and 588) will be presumed to be 
correct, and be confirmed, although one dividend of land be nearly double, 
and another not half of the average value of the shares, unless something 
improper appears on the face of the return, or is shown by extrinsic proofs. 


Tuis was a petition for PARTITION. 

The heirs at law of Leonard Barbrick, filed a petition 
for partition of the lands of their deceased ancestor, in the 
County Court of Cabarrus; an order was made for the 
appointment of commissioners, and the commissioners 
made return of their proceedings to the Court. It appear- 
ed upon that return, that they had allotted to Catharine 
Stirewalt, one of the heirs, and wife of Adam Stirewalt, 
by metes and bounds, a piece of land containing two 
hundred and twenty-one acres, valued at eleven hundred 
dollars; to Polly West, another of the heirs, the wife of 
Isaac West, an adjoining piece of land, by metes and 
bounds containing two hundred and twenty-six acres, and 
valued at three hundred and ninety-five dollars; to Marga- 
ret Earnhart, another heir, the wife of Peter Earnhart, an 
adjoining piece, by metes and bounds containing two hun- 
dred and fifty-seven acres, and valued at five hundred and 
fourteen dollars; and to Elizabeth, the wife of Nicholas 
Nicelar, the other heir, a piece by metes and bounds con- 


v, 
BEas.ey. 
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Jone, 1835. taining two hundred and eighty-four acres, and valued at 
Niceran one thousand eight hundred ucllars; and for equality of 
Barzarcx, Partition t.ey charged the share of Elizabeth Nicelar, with 


the sum of eight hundred and forty-seven dollars and 
seventy-five cents; that is to say, with four hundred and 
thirty-eight dollars and twenty-five cents, payable to 
Margaret Earnhart, and four hundred and nine dollars and 
fifty cents, to Polly West; and the share of Catharine 
Stirewalt, with the sum of one hundred and forty-seven 
dollars and seventy-five cents, payable to Polly West. 
The County Court confirmed this report and ordered the 
s.u.e to be rcorded, from which judgment Nicholas 
Nicelar ay:pealed to the Superior Court. In that Court, 
on the last Circuit at Cabarrus, before his 1 onor Judge 
SETTLE, it was objected by the appellant, that the report 
ought not to be confirmed, because of the inequality in the 
partition appearing on the face of the report; but this 
objection was overruled, and “ the report confirmed,” from 
which judgment he appealed. 


No counsel appeared for either party. 


Gaston, Judge, after stating the case as above, pro- 
ceeded.— The acts of 1787 and 1801, (Rev. ch. 274 and 
588,) requires that the commissioners shall apportion the 
lands into as equal shares as possible, by a subdivison, if 
necessary; of the more valuable tract or tracts; and au- 
thorise an unequal partition of the lands, and correcting 
the inequality by charges of money on the more valuable 
dividends, only, where an equal division of the lands can- 
not be made without injury to the heirs. These require- 
ments are to be strictly observed by the commissioners, 
and «very departure from them ought to be corrected 
wherever it is perceived. A disregard of them, compels 
some ». the parties to become sellers, and others purchasers, 
without their consent, and, especialy in the cases of femes 
covert and infants, may be productive of very injurious 
results. The inequality in the value of the different tracts 
in this case, is very striking. The average value of a 
share is nine hundred and fifty-two dollars and twenty-five 
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cents, and to one of the parties is allotted land of almost Juve, 1835. 

double this average value, and to another, land less than Nicerar 

half this value; nor are any special circumstances stated, PB tae 

which rendered it impracticable to make a more equal 

division without mjury to the heirs. Nevertheless it 

appears to us, that so much respect is due to the report of 

the commissioners, selected for, and sworn to, the perform- 

ance of this special duty, as to warrant the presumption 

that their doings have been correct, where the contrary 

does not appear upon the face of their return, or is shown 

by extrinsic proofs. It may be, that a more equal] division 

of the lands could not have been made without injury to 

the parties; and therefore the partition cannot be pro- 

nounced wrong upon its face. No extrinsic proofs were 

offered to contradict the presumption of correctness. This 

Court therefore, cannot say, that the Superior Court erred 

in overruling the only objection made to the report, and in 

confirming the same. 

We have had some doubt whether the judgment below 4 judg- 

is to be regarded as a final one or not. From the great te chal the: 

indulgence which has been shown in this state to informal report of 

entries, possibly this might be supported as such. We do Comms: 

not, however, consider ourselves bound to treat it as a fina] divide land 

judgment, and we think, had a final judgment been design- oe 

ed, the return and appropriation would have been directed without or. 
5 ae dering it to 

to be recorded, (or enrolled,) and a disposition made of the pberecord. 


costs of the appeal. Viewing the judgment as interlocu- ed and 
tory only, from which an appeal has been permitted under Fadeaneal 


the act of 1831, c. 34, we shall direct this opinion to be = ae 
certified to the Superior Court of Cabarrus; and there is seems, isan 


to be a judgment here against the appellant for the costs of "ect 


. tory and 
this appeal. aes final 
. j ent. 

Per Curiam. Judgment accordingly. 78" 


260 


Dre. 1833. 


WHitE 
VD. 
WuHitE 


IN THE SUPREME COURT 


* JOSHUA WHITE Adm. of JACOB WHITE v. JOHN C. WHITE. 


A deed conveying slaves to the trustees of'a religious society, for the use of 
the society, vests no beneficial interest in the trustees individually ; and ifit 
is intended to confer on the slaves the rights of freemen, while they are 
nominally held in bondage, it is inoperative as being against public policy. 


. The possession of slaves for more than three years, by the trustees ofa reli- 


gious society, for its benefit exclusively, and against the rights of all others, 
is a bar to an action of detinue for the slaves, notwithstanding the society 
considers slavery as sinful, and helds the slaves for the purpose of giving 
them the advantages of freemen ; because the cause of action arose from 
the conversion, and not from the intent with which it was made. 


Detinve for several slaves. Press non detinet, and the 
statute of limitations. 

On the trial before his Honor Judge Srawett, at Gates, 
on the fall Circuit of 1833, the case was as follows :— 

Joshua White the elder, being the owner of a slave 
named Hagar, the mother of those in dispute, in the year 
1776, executed the following deed. 

«7 Joshua White, of, &c. from mature and deliberate 
consideration and conviction of my own mind, being fully 
pursuaded that freedom is the natural right of all mankind, 
and that no law moral or divine, has given me a right or 
property in the persons of any of my fellow-creatures ; and 
being desirous of fulfilling the injunctions of our Lord and 
Saviour, by doing to others as I would be done by, do 
therefore declare, that having under my care, a negro girl 
by the name of Hagar, aged about ten years, I do for 
myself, my heirs, executors and administrators, hereby 
release unto the said Hagar, all my right, interest and claim 
or pretentions of claim to her person, or any estate which 
she may acquire, after she shall attain to the age of 
eighteen.” 

There was no evidence offered of any seizure of the slave 
by the churchwardens or any other person, pursuant to 


* This case was decided at December Term, 1833, and is one of the four 
cases reported in 4 Dey. Rep. commencing at page 257, in which the same 
party was plaintiff, but by some mistake, the opinion of the Chief Justice was 
overlooked. 
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the act of 174], (Iredell’s Rev. ch. 24, s. 56.) Joshua Dec. 1833. 
White sent the slave Hagar to his son Jacob White, with = Warre 
whom she and her children lived many years. During yi 


Jacob’s possession of them he frequently declared that he 
had no title to them, but kept them only in consequence of 
a promise made by him to his father. While the negroes 
were in the possession of Jacob, they refused to labour on 
his plantation, upon which, on one occasion, he told an 
uncle of his to take them, and do what he pleased with 
them. Afterwards, in March, 1809, he executed the fol- 
lowing deed. 

“ Know all men, &c. that I Jacob White, of, &c. in 
consideration of the love and ailection I have, and bear 
towards the Society of Friends, or people denominated 
Quakers, and for divers good causes, &c. have given, 
granted, assigned and set over to Mordecai Morris, Joshua 
Trublood and others, trustees for the said Society, to and 
for the benefit of the said society, all my right, title, inter- 
est and claim in certain negroes” (describing them, and 
among whom were Hagar and her children,) “ to have and 
to hold the said negroes to them and their successors in 
office, to the care and protection of the said society.” 

After the execution of this deed, the negroes remained 
in the possession of Jacob White, with the consent of the 
trustees, until his death in 1816, and after his death, in 
that of his widow, until her death in 1823. 

Joshua White, the elder, the maker of the deed of eman- 
cipation above set forth, by his will, devised to his sen 
Jacob a tract of land, and then proceeded as follows: 
‘also every other article that I have already possessed 
him with.” He gave the residue of his estate to his wife 
and three daughters, and constituted his wife and one 
Moore executors. The will was proved in January, 1804, 
by both the executors. 

Jacob White by his will gave the residue of his estate 
to three of his children, of whom the plaintiff is one. He 
appointed his wife and his son Josiah, executors, and the 
will was proved by the latter alone. No slaves were 
mentioned in Jacoh’s will, and after the execution of it, he 
frequently declared that he did not own any. _ 


262 


Dec. 1833. 


WhuiTE 
e. 
WuiTE. 


IN THE SUPREME COURT 


At November Term, 1831, of the County Court of Per- 
quimons, where Jacob White resided at the time of his 
death, the plaintiffsued out letters of administration on his 
estate, which recited, “that Jacob White of this county, 
died sometime in the year 1816; that he made his last will 
and testament which was duly proved in the said County 
Court, and therein appointed his wife Mariane White and 
his son Josiah White, executors of his said will, both of 
whom are since dead; and Joshua White having prayed to 
be appointed administrator on the estate of the said Jacob 
with the will annexed, and he having entered into bond 
with approved sureties and qualified according to law ; 
These are therefore to authorise and empower the said 
administrator to enter into and upon all and singular the 
goods and chattels, rights and credits of the said deceased, 
to pay his debts, &c.” 

In the year 1820, after the death of Josiah White, the 
acting executor of Jacob, the plaintiff claimed these negroes 
from one of the trustees of the society, who had succeeded 
Morris and Trublood, but he refused to surrender them, 
insisting upon his title as trustee. This claim was repeat- 
ed with similar results in 1824, and again in 1831, after the 
suing out the letters of administration above set forth. In 
1827, a general agent of the society hired out all the slaves 
belonging to it, and among them those in dispute. The 
principles of the society in respect to slavery were proved 
and made part of the case. Of them it is sufficient to say, 
that they deny its morality; but submitting to the laws, 
they hold their slaves as property; claiming a dominion 
over them, but exercising that dominion for the benefit of 
the slaves, and for the promotion of individual cases of 
emancipation. 

Upon this case it was contended for the defendant: 

Ist. That the letters of administration were void, because 
the grant was general, and not of the goods unadminis- 
tered. 

2nd. That the deed of 1776, divested the title of Joshua 
White the elder, by either emancipating the mother, or 
by leaving her as derelict. 

3rd. That the slaves did not pass to Jacob White by 
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the will of his father, because they were not within the Dre. 1833. 
meaning of the words “article with which I have possessed Wurtz 
him,” and because there was no evidence of an assent by warp. 


his executors. 

Ath. That by the deed of Jacob White to Morris and 
Trublood, his title, if he had any, was divested, the trus- 
tees taking either for their own benefit, or for that of the 
society. 

5. That the action was barred by the statute of limi- 
tations. 

His Honor ruled, that the letters of administration were 
sufficient to enable the plaintiff to recover if Jacob White 
had title: that the deed of 1776, was inoperative, there 
never having been a seizure for the forfeiture, and the slave 
being incapable of taking under it: that the deed to Mor- 
ris and Trublood was inoperative, being against public 
policy, if it intended to give the slaves the privileges of 
freemen, while nominally in bondage: that the statute of 
limitations was not a bar, if the trustees did not hold upon 
their own title as owners. And leaving to the jury, the 
inquiry of fact, whether the slaves had been placed in the 
possession of Jacob by his father, his Honor instructed 
them, that if they were, they passed by his will to Jacob, 
and that they were at liberty to infer an assent to the 
legacy to him, from the length of time he had the slaves in 
possession. 

A verdict was returned for the plaintiff, and the defend- 
ant appealed. 

Badger, Mendenhall and Kinney, for the defendant. 

Iredell, for the plaintiff. 


Rurrin, Chief Justice.—The first objection taken to the 
plaintiff’s recovery, and to the instructions of the Judge 
who tried the cause, is founded upon the deed made by 
the plaintiff’s intestate, to the trustees of the Society of 
Friends, which is set forth at large in the record. It pur- 
ports, in consideration of affection for the society, and 
other good causes and considerations, to convey and grant 
“unto Mordecai Morris, Joshua Trublood, and others, 
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Dec. 1833. trustees for said society, to and for the use of the said 
' Wurre “society,” the several slaves in controversy, besides others. 
Wurtz, he Court stated to the jury, that if the object of this deed 
was to afford to the slaves the privileges and enjoyments 
of freemen, whilst they were to be held only nominally as 
slaves, it was void in law, as being against the public 

policy. 

The counsel for the defendant admits, that as trustees, 
Morris and Trublood cannot take the slaves with the 
intent supposed by the Judge, because they can, in that 
character, take such things only as are to be held for the 
benefit of the society. But it is contended, that the trus- 
tees have individually a capacity to take, and that the title 
vested in them as individuals, upon the principle, that the 
deed shall operate in some way, to make it effectual. 

That principle is resorted to in favour of the intention 
of the parties, at res magis valeat quam pereat. The rule 
of construction is the intention, as well of deeds as of wills, 
and there is a presumed intention that every instrument 
shall have the effect to pass the property mentioned in it, 
between the parties to it, and in the characters therein 
given tothem. But if, from the nature of the conveyance, 
it cannot operate at all according to its obvious import, it 
shall do so in any other which its terms will allow, and 
which is not inconsistent with the principal intention, as 
collected from the deed itself. Hence a deed which is in 
form a feoffment or release, may be good as a bargain and 
sale, or a covenant tostand seised. But that reason is not 
applicable to the case under consideration. This deed 
upon its face may operate to convey the slaves to the 
trustees, as trustees, and does so operate, for aught that 
appears upon its face. It purports to be for the use and 
benefit of the society, and there is nothing to restrain a 
donation of slaves, more than other property, to the use of 
a religious society. The deed, apparently, then, vests the 
estate in the grantees officially, which is the expressed 
intention of it. As a conveyance of that sort, it is avoided 
by matter dehors, namely, that the property was not for 
the use of the society, as expressed. The question then 
arises, whether a new operation, which is against both the 
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words and the intention declared in the deed, can be given Dc. 1833. 
to it, so as to vest the title for the beneficial use of the “Ware, 
grantees. We think not; for the reason why the deed in 
its natural sense is not valid, is, that the real purpose was 
a fraud upon the law, and that furnishes no ground for 
enabling the trustees to commit a further fraud on the 
society and the former owner. This is not hke the case 
of Stevens v. Ely, 1 Dev. Eq. Ca. 493; for there the 
grantee had only a natural capacity. Here the trustees 
have a quasi corporate capacity, as their successors are to 
take; but they have no corporate name, and therefore, of 
necessity, a conveyance must be to them in their proper 
names, adding their official (if I may so call it,) designation, 
so as to show the character in which they take. Nor 1s it 
like the office bonds given to the Justices of the County 
Courts. They may operate at common law, because there 
is nothing unlawful in taking a bond to the Justices in either 
capacity. But here the law forbids the purpose of this 
deed, whoever may be the grantee; andif it cannot, for either 
reason, be effectual to the parties as trustees, the same 
reason must prevent the Court from making the deed, by 
construction, a deed to the individuals. 
It is further objected, that the letters of administration Letters of 

to the plaintiff are void, because they do not purport to 2¢ministra- 


tion recit- 


be de bonis non. It is true, they are not expressly so, ing the pro- 


uae “1 bat 
but they recite the appointment of executors in the will, ee 


the probate of the will, and the death of the executors ; so the death of 
. . -, + the execu- 
that substantially they are of the character which It 18 yo resub- 


insisted they ought to be in point of form. Although it a) 
might have been more regular to have given them that caaenan, 
special form, yet is only an irregularity, we think, which Spee 
does not avoid them, but renders them voidable; and until ty stated 50 


repealed, they give to the plaintiff the rights of adminis- to be, 
trator. 


Another question, of much importance, and not a little bibareans a 
ao 


difficulty, has been made upon the effect of the deed of emancipa. 
emancipation, made by old Mr. Joshua White, in Decem- ae 
ber, 1776. On the part of the plaintiff, it has been con- passage of 
tended, that it was merely void for the want of capacity eee 


in the slave totake, and because it was forbidden by 1799 (Rev, 


v, 
Wuitr. 
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Dec. 1833. the act of 1741. While for the defendant it is contended, 
Wurrz that the master may renounce his ownership, and that the 
Ware, Slave being a reasonable being, thereby acquires the same 

ch. 109 and relation to society that any otuer person has, and that the 


143,)1s statutes do not restrain the acts of the master, in reference 
void mere- 


ly because to his own rights or interests, but only in respect to the 
she a public interest, and therefore, that the act of manumission 
oe is not void, but produces a forfeiture. If the slave be for- 
cause of its felted, the plaintiff has no right. In the Superior Court it 


illegality, was held, that the deed was void; or that no seizure was 


or whether 
thereby the Made by the churchwardens or the sheriff; the property of 


oe the former owner remained. Upon consideration of the 
quere? act of 1741, it seems to the whole Court, that a deed of 


: none emancipation did operate to extinguish immediately all the 
aveaene rights and powers of the master since the slave was 
remained declared to be absolutely free, in case he left longer than 


six months ee : 
in the state @ certain time. Ifthe slave did not go away, or returned, 


ee the churchwardens were to seize and sell it absolulely, 
or became Without any power reserved to the master to reclaim the 


derelict. slave under any circumstances. The construction is a 
necessary one, that no ownership under any qualification 
remained in the master, and consequently, that either an 
immediate forfeiture to the state took place by way of 
punishment, to the owner and slave for the nuisance, or 

er the property, being derelict, vested in the sovereign, and 

seems, that Was Subject to such disposition as_ the legislative autho- 


Se hy prescribed. The doubt upon this part of the case 
master’s arises out of the terms of the deed of 1776, which pur- 


rights for a ports to renounce the interestsand “ pretensions of claims” 
term of 


years to the slave, not immediately, but eight years afterwards, 

rs at her arrival attheage of eighteen. There would be no hesi- 
deed-inope- tation in treating such an instrument as an act of unequi- 
pe pe vocal emancipation, with a reservation of service for a 


thereby the neriod as an apprentice or indented servant, in a country 


slave would Se 
be prevent. Where emancipation was encouraged, or even tolerated. 


nce the Much slighter matters, as making a contract with the 
state with. slave, or suing him, have been, in favour of liberty, caught 


in six ‘ . ae , ; 
santevds at, as being per se manumissions, because Anconsistent 
required by with the state of servitude. But emancipation was not 


rig act of favoured in the province, and only allowed under circum- 
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stances; and if this deed be construed as conferring it 
immediately, the necessary consequence of it would be an 
immediate forfeiture. For by the deed the servant was 
restrained from compliance with the statute, by leaving 
the province within six months, and unless she remained, 
the property of White was subject to sale by the wardens. 
We think a Court would have hesitated to put such a 
construction on it, merely for the sake of the forfeiture, 
before the expiration of the time of service specified in 11; 
because it would be inflicting the punishment prospec- 
tively in anticipation of the practical nuisance to arise an 
future. This view was taken of the subject by the counsel for 
the plaintiff; who argued, that the deed never became 
operative, because, before the expiration of the time, the 
acts of 1777 and 1779, made emancipation unlawful, and 
all attempts to grant it void, except license was had from 
the Courts. Upon that position the Court entertains the 
most serious doubts. It is extremely questionable upon 
the purviews of those acts, whether unlawful emancipa- 
tions are void, in the sense of leaving the property in the 
former owner, either absolutely or subject to be divested 
by a seizure of the slave, in the nature of an office found. 
The question has never been decided, though the intima- 
tion has more than once been given by eminent Judges, 
that public policy required, that the slaves should be for- 
feited, even where they were conveyed by deed to another 
person, for the purpose of future emancipation. All the cases 
have arisen upon wills or deeds upon that trust. There 
was no act of emancipation in any of them. In the case 
of executors, it was of course held, that a trust resulted to 
the next of kin; and upon the deeds, that they were either 
void for the want of capacity in the grantees to take, as in 
The Trustees v. Dickerson, 1 Dev. Rep. 189, or, as in 
Stephens v. Ely, 1 Dev. Eq. Rep. 493, that the legal estate 
passed on a void trust, which therefore resulted. There 
has been no case upon a direct and immediate act, profess- 
ing in itself to be an emancipation, until the present; and 
the Court declines deciding it without further conside- 
ration, as it is not necessary for the purposes of this suit. 
It is clear, we all think, that the acts contemplate other 
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A bequest 
to a son of 
“ every 
article I 
have al- 
ready pos- 
sessed him 
with,” will 
not, by the 
mere force 
of those 
words, pass 
a slave 
which the 
testator er- 
roneously 
supposed 
he had 
emanci- 
pated, and 
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with the 
son for 
protection 
only; and 
in such 
case, 
whether it 
was the 
testator’s 
intention 
to pass the 
slave, is a 
question of 
fact. 
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attempts at emancipation, besides the admitted one 
by license; for it prescribes the consequences and 
punishment for them. It is clear, they cannot be effectual 
to constitute emancipation, even qualified, or for any pur- 
poses; for the slave remains a slave, and as such is to be 
sold, as one of the consequences. But the question is, 
whose slave? Does the title pass to the state instead of 
the slave, or does it remain in the owner, Hable to be de- 
feated by seizure for the public, and until such seizure can 
he reclaim the slave from any other possessor? To the 
defendants in this case, the answer is of but little conse- 
quence, since either way it implies that he has no title; 
but to the plaintiff it is important, as he might recover, 
unless the sovereign be already the owner. 

There are, however, other points in the case which ap- 
pear to us, to be conclusive against the plaintiff, and render 
an opinion upon the last unnecessary. 

In another case brought by the present plaintiff, upon 
the same title, the Court had occasion to consider of the 
construction of the will of Joshua White, (vide 4 Dev. Rep. 
257.) By it he gives to his son Jacob, a tract of land 
“ and also every other article I have already possessed him 
with.” The Court charged the jury, that the assent of 
the executor was necessary to pass a legacy, and left it to 
them to presume it from the evidence of the long posses- 
sion and other circumstances, and also that if Jacob was 
in possession of the slave Hager, at the date of his father’s 
will and his death, she did pass by the bequest set forth. 
We think that ordinarily this charge would be correct. 
But the question is, what was meant by an artvcle, of 
which the testator had possessed his son? It could only 
mean such things as he claimed as property, and which he 
had delivered as property. It has been argued for the 
defendant, that for this reason, this clause could not cover 
the slave, because being a Quaker, the testator held that 
he could not havea property in a negro. We do not assent 
to that proposition; because although the testator might 
deny the moral right to hold one in slavery, yet he might 
well understand, that legally, the title was in himself, and 
for that very reason, might have placed the slave under 
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the care of his son in his lifetime, and intended to give her Drc. 1833. 
to him by his will, under the expectation that he would = Wurrs 
not use the legal title, inconsistently with the moral right, woyyrs, 
as he conceived it. But ifon the other hand, the friends 
of that day, and in particular the testator, thought that he 
had divested himself, by his deed, of the legal title also, 
then, however it might be in law, he could not have placed 
the slave with his son as property, either beneficial or 
merely legal and nominal; and she cannot therefore be 
considered as a specific parcel of the bequest to the son. 
The deed of emancipation, the tenets of the society, the 
declarations of the son, the inventories of the estates, and 
the deed of the son, constitute evidence upon this subject, 
on either side, which made it so far doubtful, as to render 
it proper that it should have been left as a question of fact 
to the jury, whether the testator claimed a legal owner- 
ship, either generally or for a term, in the slave, and as 
such put her into his son’s possession, in order to deter- 
mine whether she was included in that clause of his will. 
The presumption is in the affirmative, from the fact sup- 
posed, that the negro was a slave and in the son’s posses- 
sion; which is not rebutted by the mere circumstance, that 
the testator thought she ought not to be a slave. It is 
requisite that he should think she was not a slave in law, 
and that the jury should believe that he thus thought. As 
there was evidence on both sides upon that point, we think 
the Court erred in determining it conclusively upon the 
mere words of the will. 
As to the assent of the executor, there seems to be no Anassent 
reason to question the instruction, if it be assumed that eed 
the slave is included in the bequest, for long possession ecutor may 


Tee 
without disturbance from the executor is evidence of his Sed 
assent. from the 

possession 


Another exception not less formidable to the plaintiff’s of it by 
action, is taken to the opinion of the Court upon the statute the legates. 
of limitations. From 1809, the defendant and his pre- 
decessors, as trustees, have assumed to have the legal title 
to these slaves, have hired them at some periods, and 
claimed to have the legal control over them at all times, 
though as a matter of conscience, they disavow the moral 
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Dre. 1833. right of applying to their own use, or that of the society, 


WHITE 


RD. 
Wuitr. 


the fruits of their labour, and allow the slaves themselves 
toenjoy them. Jacob White, the plaintiff’s testator, held 
the possession of the negroes under the trustees, and by 
their consent. His will was proved in 1816, and his wife, 
who was an execuirix of the will, but never qualified, 
retained the possession until her death in 1823. The 
executor died in 1820, but never interfered with the 
negroes nor claimed them, and the testator dces not dis- 
pose of them by his will, unless they are included in the 
residue. In the lifetime of the widow, the present plaintiff, 
who is one of the residuary legatees, claimed the negroes 
from the defendant, who refused to deliver them, and 
claimed them as a trustee of the society. The Court 
charged the jury, that the possession of the trustees, if it 
was entirely with the view of benefitting the slaves, by 


allowing to them the enjoyments of freemen, without re- 


gard tothe profit of the society, did not bar the plaintiff’s 
action, for only an adverse possession of a person claiming 
a beneficial interest or property in some person, would 
have that effect. 

It seems to the Court that the statute runs, whenever 
the cause of action accrues, and that the action of the 
owner of a slave, arises from the fact of the detention or 
conversion of the slaves, and not from the intent upon 
which that detention or conversion was made. The de- 
fendant has now the same possession he has ever had. Is 
it of a qualified nature? Does he claim only a qualified 
right in a legal sense, subject to the claims of any other 
person of a different or higher legal efficacy than his own? 
Jt is true, that an adverse possession, is, in its nature, 
founded upon the claim of exclusive possession, and that 
involves a benefit either to the possessor, or some other 
person; but that is so, because we attach to the idea of 
the possession of what is property, the further idea of 
benefit or profit. But the wrong to the owner, does not 


. depend upon the fact of profit to the possessor or his ex- 


péctation of it; but upon the denial of his right and his 
exclusion from the possession. He who withholds my 
slave upon the allegation that he is a freeman, holds him 
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adversely to me, and ousts my possession. If this be con- Dec. 1833. 


tinued for three years, it does not indeed make the slave 
free; but it bars my action, for the detention or the con- 
version. Ifthis were not, no time would be a bar in trover 
for a conversion in sending the slaves out of the country, 
to Liberia, for instance; or, on the other hand, a person 
having the scruples, professed by the defendant and other 
friends, upon the lawfulness in conscience of a property 
by one man in another, never could be guilty of a con- 
version or detention of a slave. We think neither pro- 
position is correct; but that the defendant may detain and 
convert a slave like other men, and that the statute will in 
like manner, bar an action therefor against him or against 
others. The defendant’s possession, was not that of a 
finder for the owner, not knowing who was the owner ; but 
it was a possession, upon a claim legal of title in himself, 
and a denial that there was any other owner. This pos- 
session upon such a claim, was inconsistent with the rights 
of the owner, if there should be any besides the defendant, 
and amounted to a conversion, and made the possession 
adverse to all the world. | 

Upon this ground, it is the opinion of the Court, that 
the defendant was protected by the statute of limitation, 
and therefore there must be a new trial. 

Per Curiam. Judgment reversed. 
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a en 
ABNER HARRELL & Co.v. JAMES OWENS. 


The rule of diligence which measures the liability of common bailees for hire, 
is not that by which the engagements of common carriers is to be tested. 
The latter can be excused from the non-performance of their contracts, by 
nothing short of the act of God, or of the public enemy. 


Turis was an action of sssumpstr brought to charge the Decemsrr, 
defendant as a common carrier, for not delivering within a _1®2>: 
reasonable time, certain articles in pursuance of the follow- 
ing written agreement : 

“Received from Alpheus F orbes, junr. on board the 
Schooner Carolina, Cork, one hogshead molasses, three 
barrels whiskey, two barrels flour, one barre] sugar, and 
one keg tobacco, which I promise to deliver unto Messrs. 
Abner Harrell & Co. at Mount Pleasant Fishery, on the 
Chowan River, N.C. They paying freight and lockage 
for the same as customary. 

‘ Norfolk, March 28th, 1834. 

(Signed) James Owens.” 

Upon the trial at Hertford on the last Circuit, before 
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ees his Honor Judge Serriz, it appeared that the defendant 


HARRELL 
v, 
OwENs. 


was the captain or master of the schooner Carolina, men- 
tioned in the contract; that Mount Pleasant Fishery, the 
place where the plaintiffs’ goods were to be delivered, was 
situated about fifteen or twenty miles below Winton, on the 
Chowan river; that the usual time of a trip for vessels 
from Norfolk to Winton is six or eight days, though the 
voyage may be protracted three or four days longer by 
adverse winds and tides; that no such cause of delay oc- 
curred in the present case, but that the defendant instead 
of stopping at Mount Pleasant, the plaintiffs’ fishery, on his 
way up the river, passed on to Winton, where he deposited 
a part of the plaintiffs’ goods, from which place the plain- 
tiffs some days afterwards sent for and obtained them; 
the balance of the goods the defendant took on with him 
in a trip higher up the river, and on his return down dell- 
vered them to the plaintiffs at their said fishery. It 
appeared further from the cross-examination of one of the 
plaintiffs’ witnesses, that when the defendant was at Win- 
ton on his way up the river, upon his being informed that 
he had passed by the plaintiffs’ fishery, he stated that he had 
been told that the fishery was above Winton, and witness 
expressed his belief that the defendant would have imme- 
diately returned to the said fishery if the wind and tide 
had been favourable. It was also proved by the person 
with whom the plaintiffs’ goods were left at Winton, that 
at the request of the defendant he had given immediate 
notice to the plaintiffs’ of such deposit. The plaintiffs, it 
appeared, had commenced hauling their seine at Mount 
Pleasant on the 7th of April, and their goods were received 
from Winton some ten or fourteen days afterwards. There 
was no allegation that any part of the goods had not been 
delivered at all, but the only question was, whether the 
defendant had delivered the articles mentioned in his con- 
tract, or had caused them to be delivered to the plaintiffs, 
within a reasonable time. 

His Honor charged the jury, that the defendant was 
bound to use all the diligence that a prudent and discreet 
man would use in the management of his own business ; 
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that if he was not acquainted with the river Chowan and Drcemzer, 
the several fisheries thereon, it was his duty to have made —_—_———. 
necessary and proper inquiries in relation to the place of #4" 
the plaintiffs’ fishery, before he left Norfolk, and also of Owens. 
those he might meet on his voyage upon the river; and to 

have used all other means in his power to find out Mount 
Pleasant, the place of delivery. That if the jury should 

be of opinion that the defendant had used all the diligence 

and caution that a prudent and discreet man would use in 

the management of his own affairs, in his endeavours to 

find out Mount Pleasant, the place of delivery, and that 

the articles were delivered to the plaintiffs’ as soon as the 
defendant could, after using this degree of diligence and 
caution, he was entitled to their verdict; but, if on the 

other hand, the jury should be of opinion that the defendant 

had failed to use the degree of diligence and caution before 

stated, they should find for the plaintiffs; and should give 

them such damages as they had sustained by reason of the 
defendant’s failing to deliver the articles at the place stipu- 

lated, within a reasonable time. A verdict was returned 

for the defendant, and the plaintiffs appealed. 


No counsel appeared for either party. 


Gaston, Judge.—We are of opinion that there is error in 
the instructions given to the jury upon the trial of the issues 
in this cause. The law for the advancement of trade, 
justly regarded as materially affecting the interests of the 
whole community, imposes upon public carriers a respon- 
sibility far more rigorous than that which attaches to ordi- 
nary bailees for hire. The rule of diligence which measures 
the liability of these bailees, is not that by which the 
engagement of the defendant was to be tested. He could be 
excused from the non-performance of his contract, by 
nothing short of the act of God, or of the public enemy. It 
is not enough that he has exerted all the diligence which a 
prudent man would exert in the management of his own 
affairs, to find out the place where the articles were to be 
delivered. Having engaged for freight to carry them to, 
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se it and deliver them at that place, he cannot allege ignorance, 


HarReELu 


Va 
OwENS. 


want of skill, or any excuse arising from human fault or 

human weakness, as a defence for violating his engagement. 

The true question is not one of actual blame, but of legal 

obligation. 

The judgment must be reversed, and a new trial award- 

ed. | 
Per Curtam. Judgment reversed. 


WILLIAM CARR and the Trustees of the University v. DAVID J. 
M‘CAMM et. al. 


Upon an issue of devisavit vel non, it is not absolutely necessary as a rule of 
law, to prove besides capacity in the supposed testator, and the formal exe. 
cution of the paper, the further fact by distinct evidence, that the testator 
knew the contents of the Instrument; for the jury may infer such knowledge 
from the evidence of capacity and execution. 

The case of Downey v. Murphey, ante, p. 82, confirmed. 


Tis was an issue of DEVISAVIT VEL NON, upon a paper 
writing offered for probate, as the last will and testament 
of Hugh M‘Camm, deceased, by the plaintiff Carr, one of 
the executors therein nared, and by the other plaintiffs, 
the trustees of the University, as residuary legatees in said 
supposed will. 

On the trial at Sampson, on the last Spring Circuit, be- 
fore his Honor Judge Seawett, after much evidence pro- 
duced on both sides relative to the sanity of the supposed 
testator at the time of the execution of the alleged will, it 
was proved by the testimony of the subscribing witnesses, 
that the paper was not read over at the time of its execu- 
tion, either by the testator himself or by any other person. 
It also appeared that it was written by John M‘Camm, to 
whose son a legacy of five hundred dollars was given in 
the will; and that no person was present at the execution 
but the testator, the writer, and the subscribing witnesses. 

His Honor charged the jury, “ that if chey were satisfied 
that Hugh M‘Camm executed the paper as his last will, 
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and at the time thereof he was of sound mind, yet if it Deczmnne, 
should appear to them that the will was written by John 
M‘Camm, the father of the legatee, who was to be benefit- Ca 
ted by the legacy of five hundred dollars mentioned in the M:Camm. 
will, there ought to be evidence to them that the testator 

knew the contents of the will.” Under this charge the 

jury found against the paper writing, and the plaintiffs 
appealed. 


Badger, for the plaintiffs. 
W. C. Stanly and Henry, for the defendants. 


Dantex, Judge, after stating the case, proceeded :—A 
disposing capacity in the supposed testator, is necessary, 
and a knowledge of the contents of the instrument; but in 
point of law, such a knowledge is presumed from the fact 
of execution, if the capacity be satisfactorily established. 
In the case of Smith’s will, (Downey v. Murphey, ante, 90,) 
this Court said, “is there a principle to be found laid down 
any where in the common law, or a positive precept, that it 
is necessary to the validity of a will of a man, written in 
his last illness, and when very weak from disease, by one 
who takes a large legacy under it, and was the confidential 
friend and adviser of the alleged testator, that those who 
offer the will, should distinctly prove, beside the testable 
capacity of the maker, and the due formal execution of the 
instrument, the further fact, by distinct evidence, that the 
maker knew and approved of the contents of the instru- 
ment? If there be such a proposition, it has escaped our 
researches among the treasures of the common law. After 
proof of capacity and execution, the common law lays 
down no rule upon the subject, but submits the general 
question to the jury for a decision according to their con- 
clusions upon the actual facts of undue influence, imposi- 
tion on the testator, his knowledge of the contents of the 
paper and assent thereto, under the comprehensive inquiry 
whether a fraud has been practised.” As we understand 
the charge, the judge informed the jury that there ought to 
be evidence to show that the testator knew the contents of 
the will, over and above what presumptively arose from 
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at a the formal execution of the paper as a will; that the law 


Carr 


v. 
M'‘Camm. 


demanded such further evidence of that fact, before they 
were authorised to find in favour of the paper’s being a 
will, on the-supposition of the case being as he stated it. 
In this opinion we think he erred. The non-production of 
such evidence by the plaintiff, was but a circumstance, 
which the jury might link with other facts and circum- 
stances to aid them in their conclusion whether the paper 
had been fraudulently obtained or not. But it was not in 
law, under the case put, incumbent on the plaintiff to pro- 
duce other and distinct evidence, that the testator knew the 
contents of the will, over and above that which was to be 
presumed from the formal execution, before he could de- 
mand a verdict in his favour. The judgment must be 
reversed and a new trial granted. 


Per Curiam. Judgment reversed. 


DEN ex dem. of JOHN WEBB v. DAVID HALL. 


In questions of boundary, a plat or map of an adjoining tract of land, made 
at the instance of the owner, is evidence, as the act of the owner, against 
him and all persons claiming the same land under him; though it is not 
conclusive, and may be explained. 


Tuts was an action of EJEcTMENT, brought by the lessor 
of the plaintiff, to recover the possession of a small parcel 
of land, included between the dotted lines B. K. F. C., 
as represented in the annexed diagram. 
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Burge Survey—500 acres. 
Now John Webb’s. 


On the trial at Stokes, on the last Circuit, before his 
Honor Judge Norwoop, the lessor of the plaintiff made 
out his case by producing a grant from the state bearing 
date in 1832, covering the land in dispute; and proving the 
defendant in possession. 

The defendant set up title under a grant from the state 
to one David Lawson, dated in 1780; and showed a regu- 
lar chain of conveyances down to himself. The grant to 
Lawson called for the following boundaries, to wit :—Be- 
ginning at the Virginia line on a white oak; running south 
twenty-five chains, crossing said branch to a white oak ; 
thence east forty chains toa red oak ; thence north twenty- 
five chains to a post on the Virginia line; thence west forty 
chains to the beginning. The dispute between the parties 
was, whether the point represented on the diagram by B 
or K was the corner called for by the grant to Lawson. 
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Drcemzer, It turned out, upon a recent survey, that the line from A, 


Wersr 
v 


Hatt. 


at the beginning corner of the Lawson tract, to K, was 
about twenty-four poles more than that called for in the 
grant. The defendant introduced several witnesses for 
the purpose of proving that K was marked and established 
as the corner of Lawson’s grant at the time of the original 
survey ; and then produced the field book of Joseph Cloud, 
the original surveyor, (he being dead,) from which it 
appeared that Cloud had, in the year 1779, made a survey 
for one David Davidson, of a tract of land containing 
214 3-4 acres, on which a grant issued in 1783; and also, 
that he had made a survey for David Lawson, in which he 
called for the Virginia line, a white oak, thence south 
twenty-five chains to a white oak, David Davidson’s cor- 
ner. It further appeared in evidence, that one Beazley at 
one time owned the lands set forth in the grant to David- 
son; and that the lessor of the plaintiff was then the owner 
of the same lands, having purchased them at a sheriff's 
sale under an execution against Beazley. The defendant 
then proposed to offer in evidence a plat made in the year 
1825 at the instance of Beazley (who claimed all the Jands 
adjoining that in dispute lying to the south and west,) by 
Joseph Cloud, the original surveyor, with his notes and 
explanations, for the purpose of showing that the point K 
was the original corner of the Davidson tract, and the one 
mentioned in the field book of Cloud as the corner of Law- 
son’s grant or survey. Another plat made by Cloud in 
the year 1822, setting forth the lands adjoining that in dis- 
pute, on the east, south, and west, as alleged by the 
defendant, was also offered by him; but it did not appear 
at whose instance the latter plat was made, or from whose 
custody it came. These plats his Honor refused to admit, 
upon the ground that they did not appear to have been 
made by Cloud, upon any survey by him then made, or 
from his field book, or in the discharge of any official duty 
required of him by law. ‘The lessor of the plaintiff then 
having offered evidence tending to shew the original cor- 
ner to have been at B, the jury returned a verdict for him. 
A motion was submitted by the defendant for a new trial, 
because of the rejection of the plats, it being contended— 
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first, that the notes and explanations contained in them Decemzer, 


were admissible as evidence in questions of boundary ; and 
secondly, that one of the plats was made at the request of 
Beazley, under whom the lessor of the plaintiff claimed the 
Davidson tract, and that it settled the corner of that tract 
to be at K ; and was therefore evidence against the lessor 
of the plaintiff as to the establishment of that corner. The 
motion was overruled and the defendant appealed. 


No counsel appeared for either party. 


Rurrin, Chief Justice.— We are of opinion that the sur- 
vey or map of 1825 was proper evidence, upon the ground 
that it was made at the instance of Beazley, who was then 
the owner of the estate now claimed by the lessor of the 
plaintiff. The Lawson tract and the Davidson tract began 
at the same corner on the Virginia line; and the white 
oak, it seems from the original field book, was the common 
terminus of the first line of both tracts. Beazley owned 
the Davidson tract, and also the tract called the Burge 
Survey; and he claimed, according to the map, that the 
corner white oak of the Davidson tract stood in the line of 
the Burge tract. The map would be evidence against him 
of the extent of his estate or claim—not upon the ground 
that it was the work of the county surveyor, or a plan 
subsequently drawn by the original surveyor, upon whose 
certificate the patents issued, but because it was Beazley’s 
own act. And itis also evidence against those who claim 
the estate through him. But it would not be conclusive 
against either, and might be explained. Bridgman v. 
Jennings, 1 Lord Ray. 734. The plat of 1822, we 
think, was properly rejected, because there was no evi- 
dence at whose instance it was made, nor from whose 
custody the paper came. 

There must be a venire de novo. 


Per Curiam. Judgment reversed. 


1835. 


Wess 
Dd, 
Hatt. 


282 


DEcEMBER, 


1835. 


BENNETT 
Us 
‘WiALLIAM- 
SON. 


IN THE SUPREME COURT 


LUCY BENNETT v2. GEORGE WILLIAMSON. 


Where a testator bequeathed certain slaves to the children of his daughter, and 
expressed his wish that his son-in-law should not have the “ use or control” 
of the said slaves; and then subjoined, “ but if she survives him, then my 
said daughter may have the use of said slaves during her widowhood ;” it was 
held, thatthe daughter did not take a legal estate in the slaves upon which 
an action at law could be sustained, but that her interest was only an equi- 
table one, and could be protected only in a Court ef Equity. 


Turs was an action of perinve for certain slaves, tried 
at Caswell, on the last Circuit before his Honor Judge 
Norwoop. 

The plaintiff claimed the slaves sued for under the fol- 
lowing clause inthe will of her father, Emanuel Wicks. “I 
“give and bequeath unto the children of my daughter 
“Lucy Bennett, Lydia and her sister Mary, all which with 
“ their future increase, I give to them and their heirs for- 
“ever; itis my will that Walker Bennett shall not have 
“the use or control over the negroes given as above to my 
“daughter Lucy’s children. But if she survives him, then 
“my said daughter Lucy may have the use of the said 
“neoroes during her widowhood and no longer.” The 
death of Walker Bennett, and the identity of the slaves 
sued for, with those mentioned in the will, were proved. 

His Honor held, upon this statement of facts, that the 
plaintiff could not maintain an action at law; that the 
words in the will of Emanuel Wicks, “may have the use 
of the said negroes during her widowhood,” gave her only 
an equitable interest, such as a Court of Equity alone could 
protect. In deference to this opinion, the plaintifi submit- 
ted toa nonsuit, and appealed. 


No counsel appeared for the plaintiff. 
W. A. Graham, for the defendant. 


Gaston, Judge. It was necessary fe the plaintiff to 
show on the trial, that under the will of her father, Eiman- 
uel Wicks, she had acquired a legal right to the slaves 
sued for, and we concur with the judge below in the opinion 
that this was not shown. It seems to us, that under that — 
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will, the slaves themselves were given wholly to the chil- aero 
dren of the plaintiff, and for her was prov:ded a contingent 


: : Bennet 
benefit from the labour or hire of the slaves; which bene- “" 
ficial interest it is competent only for a Court of Equity to Wutax- 

SON. 


protect. 

In the beginning of the clause in question, the absolute 
estate in the slaves is bequeathed to the children, in as strong 
language as could have been employed for that purpose ; 
and there is no subsequent limitation manifesting an intent 
to defeat or abridge this primary disposition. The testa- 
tor did not desir by the term “use” to convey the idea of 
<emporary ownership, but simply of benefit or profit. ‘This 
is apparent from that part of the clause in which he guards 
against his son-in-law having the use or control of the slaves. 
He could not have apprehended that a father would take a 
legal interest in the property given to children, and did 
not insert this provision as a security against that result, 
but he might reasonably fear, that as natural guardian to 
the children, he would assume the control over the property, 
and thus obtain to himself its profits, unless this use were 
distinctly interdicted. This wse, as distinct from owner- 
ship, which he declared the son-in-law should not have, he 
permitted to his daughter, (“she may have the use”) during 
her widowhood. The right to this use, as distinct from 
ownership, is not a legal title in the slaves, which 1s neces- 
sary to support an action of detinue. 

Neo other construction consistent with the language of 
the testator, could have been put on the will, without 
hazarding the defeat of his main object. If the estate to 
the grand-children determines in the event of their mother 
surviving the father, and gives place to the legal estate lim- 
ited over upon that contingency, under what provision of 4 4: 
the will, will they re-acquire the estate? It is a maxim of tion or lim- 
law, that a condition or limitation annexed to an estate, V2vo} 2 
destroys the whole of the estate to which it is annexed, and estate, de- 
not a part only of it. There can be no question but that aie ae 
the children were the principal objects of the testator’s °ott 0 
bounty, and were designed to take the entire interest in the Merci 
slaves, legal and beneficial, subject only to the contingent @ndneta 


Cis ; part only of 
provision for their mother. But let the whole estate to it. 
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Decemzer, them be destroyed, by construing this contingent provision 
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into a limitation, and the will makes no disposition of the 
property in the slaves after the expiration of her temporary 


Wiuuam- dominion. 


SON, 


Per Curiam. Judgment affirmed. 


—— ie... 


ALEXANDER and GEORGE TORRENCE, Executors of ANN TOR- 
RENCE », WILLIAM GRAHAM. 


Where no particular instructions were asked on the trial, a new trial will not 
be granted, unless the party praying it can show that the jury was probably 
misled by the charge of the judge. 

When a controversy turns upon the question, whether certain slaves which 
were put into the possession of a daughter upon her marriage, were in- 
tended as a gift or a loan, and there was no written evidence of the trans- 
action, and no precise formula was stated by any witness to have been 
used in it, it is not erroncous in the judge to leave tle case to the jury to 
decide upon all the evidence, whether a gift or a loan was intended. 

Where a submission to arbitration was by parol, and the award of the arbi- 
trators was also unwritten, it is not crror in the judge to Icave it to the 
jury to decide upon the testimony, what was the true question submitted, 
and what was the real question decided in the award, and then to instruct 
them what would be the law, according as their finding might be the one 
way or the other. 


Tits was an action of rrover brought by the plaintiffs 
to recover the value of certain slaves alleged to belong to 
the estate of their testatrix, tried at Iredell on the Fall 
Circuit of 1834, before his Honor Judge Marry. 

The defendant set up a claim to the slaves in question, as 
the administrator of James M‘Knight, whose title to them 
was as follows. James M‘Knight, in the year 1800 inter- 
married with Betsey Torrence, the daughter of the plaintiffs’ 
testatrix, and soon after, upon his leaving his mother-in- 
Jaw’s house with his wife to settle to themselves, the old 
lady proposed to give him two negro girls; but he declined 
to receive them, stating that he did not wish to own that 
kind of property, as he had conscientious scruples about 
holding slaves. His mother-in-law insisted upon his taking 
them, alleging that her daughter was weakly, and would 
need their assistance; but upon his still refusing, she said 
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she would send them, not as his, but as the property of gy 
9] 


Betsy his wife; and upon these conditions he agreed that 
they might be sent. The slaves were accordingly sent to 
his house, and remained in his possession until his death in 
1831. Ann Torrence, the muther-in-law of M‘Knight, 
lived only about one year after the marriage of her daugh- 
ter, and just before her death, having called in one John 
Harris to write her will, she sent a messenger to see 
M‘Knight about the negroes, in order, as she said, that she 
might “settle the matter about them in her will.” M‘Knight 
stated to the messenger that he did not want the slaves, 
“ there they were, the old lady could send and take them 
away.” Several witnesses were examined to prove that 
M‘Knight always disclaimed the ownership of the slaves ; 
though it appeared that on one occasion, he stated to a wit- 
ness that he had once sold one of the negroes conditionally 
to a man by the name of Hargrove, but that his wife 
objected and the bargain was annulled. After the death 
of Ann Torrence, the executors came to demand the slaves 
of M‘Knight, when it appeared that he was willing to 
deliver them up, but his wife was not; whereupon it was 
agreed to leave it to arbitrators, “to decide what Mrs. 
Torrence intended should be done with the negroes. The 
day was appointed, and it was left to Messrs. Huggins and 
Meeks, who called on John Harris. The referees decided 
that it was the old lady’s wish for her daughter, Betsey 
M‘Knight, to have them during her life, and that she should 
have them accordingly.” M‘Knight then said, that if 
Betsey was under the sod, they might take them immedl- 
ately. The slaves were not mentioned in the will. Betsey 
M‘Knight died before her husband in 1830. After the 
death of M‘Knight, the slaves were demanded of his admin- 
istrator, and upon his refusal to deliver them, the suit was 
commenced in 1832. 

His Honor charged the jury, “that it was for them to 
decide whether the slaves in question had been given or 
lent to Betsey M‘Knight, the wile of James M*Knight; 
that if they had been given to the wife, and nothing said 
by the husband, it would vest the title in him; but that if it 
was proposed to give property to the wife, and the hus- 
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Drcemser, band expressly refused it, the title would not vest in him. 

__ 188) If a slave was offei cd asa gift to the wife of a man who 

se had conscientisus scruples about holding such property, 

Grauam. and he expressly refused to receive it in that way, no title 

would pass; but as to the refusal to accept, they would 

take into consideration all the evidence bearing upon that 

point; the long possessien, the sale to Hargrove, and every 

other circumstance bearing upon it. If it was a gift for 

life, the entire estate in the slaves would pass thereby, for 

there could not be reserved a remainder after a gift for 

life. As to the arbitrament and award, it seemed that it 

was submitted, and they decided that as it was the old 

lady’s intent and wish that her daughter should hold the 

slaves for her lite, they therefore awarded them to her for 

life. ‘Still they would decide from the evidence of the sub- 

mission whether it was the loan for life, or the gift for life. 

Upon the whole, if it was a loan, find for the plaintiffs; but 

if it was a gift, either absolute or for lite, find for the defen- 

dants.” The piaintiffs had a verdict and the defendant 
appealed. 


During the progress of the trial, some objections were 


Where itis made to the competency of evidence. A witness for the 
inferable ar er i ; 
from facts Plaintiffs spoke of a meeting of the heirs and connections of 


ae Mrs. Torrence after her death, at which Mrs. Betsey 
a 
wife is act- M‘Knight was present, but her husband was not; and was 
ing as the “proceeding to state the conversation and agreement of the 
agent of her ; © ; 
husband, , parties, when the defendant’s counsel objected to the evi- 
san o> dence; but the objection was overruled by his Honor, upon 
declara- ‘ the ground that it was inferable from the facts already 
tions is ad- 
missible, Stated, that the husband had assented to the agency of the 
wife as to the slaves. Another witness, who was one of 


A witness the next of kin of the testatrix of the plaintiffs, was called, 


Aas but objected to, whereupon he executed a release of his 
particular interest in the slaves in dispute to one of the executors, and 
ir st . . : ; re 

ae being still objected to, he was admitted, as it did not appear, 


hasinan nor was it alleced, that he had any interest in the said 
estate, 1S , ‘ : : 
competent, estate, except in the said slaves. These objections were 


where it not insisted u, ou by the counsel in this court. 
does not ap- 


pearthathe Pearson, for the defendant.—The judge below made 
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this case turn upon a difference between a gift for life and Dzcewerr, 
a loan for life. A gift and a loan are different, as a loan ain 
is a limited gift; but a gift for life and a loan for life are Torrence 
the same, being both limited gifts. And as a gift for life Granam. 
vested the entire interest, so will a loan for life, for the has any 
same reasons. Formerly, it was thought that there could 

be no limitation after a‘life estate, even by will. Then a 
distinction was taken between a gift of the wse, and of the 

chattel itself. This distinction is now abolished. Man- 

ning’s case, 8 Rep. 187. Lampet’s case, 10 Rep. 46. Hyde 

v. Parrat, 1 Peere Williams, 1. Foseue v. Foscue, 3 

Hawks, 538. Fearne Cont. Rem. 406. 

Ist. The loan or gift for life by Ann Torrence to her 
daughter, vested the entire interest in her husband. For, 
although M‘Knight refused to receive the slaves himself, 
yet, as he assented to the loan to the wife for life, the 
slaves by operation of law became his property. 

2d. The award of the slaves to the wife for life, acqui- 
esced in by the executors, vested the entire interest in the 
husband, free from the idea of a gift or loan; and also from 
the dissent of the husband. And the judge should have 
so charged the jury, and not have left it to them to decide 
from the evidence, what should be the effect of the award. 

An award 2 pais acquiesced in, is an agreement executed, 
or a bargain, and although by parol, would, before the act 
of 1806, (Rev. ch. 711,) have vested the title to slaves. 


Badger, for the plaintiffs.— It is not contended that there 
is a difference between the use of the slaves for life, and 
the slaves themselves for life; the wse of a thing, and the 
thing itself being in law the same. But the roles of con- 
struction contended for by the defendant’s counsel does not 
apply here. We have nothing but the verbal declarations 
of the parties; there is no formal instrument; and the intent 
of the parties as collected from their declarations are to 
govern. Here it was the intent of the parties that no 
interest at all should pass, but merely an indefinite loan at 
the will of the mother. It was not a vesting of the title to 
the slaves. Wherever a question arises upon verbal decla- 
rations, the court cannot Jay down the same rules of con- 
struction as upon instruments in writing. 
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No specific instruction was prayed as to the effect of 
the will, yet still the judge left it as a circumstance to the 
jury. As tothe award, nothing was submitted to the arbi- 
trators but simply to ascertain the intention of the mother 
with respect to her daughter’s possession of the slaves. 
They were not authorised to make any order for carrying 
the intention into effect. The award did not affect, nor 
design to aflect the title, but only declared what was the 
old lady’s meaning with respect to the possession. 


Pearson, in reply.—The construction upon the words of 
an instrument, and words proved by parol must be the 
same in legal effect. The former construction as to the 
difference between the use of a thing and the thing itself, 
was founded upon the very same reasons, as the distinction 
now taken, and as the one has been abolished, the other 
cannot hold. 

The award was that the wife “ should have’’ the slaves 
during her life; and the award itself is more certain than 
the testimony of witnesses as to what was intended by it. 


Gaston, Judge.—As no specific instructions appear to 
have been asked by either party on the trial, the defendant 
is not entitled to a new trial, unless he can show that the 
jury was probably misled by the charge of the judge. 
Upon a fair construction of the charge, we think that it is 
not liable to this imputation. The main question in con- 
troversy was the intention with which Mrs. Torrence 
parted with, and Mrs. M‘Knight took the possession of the 
slaves. It was then the settled law that if a parent put 
personal property, into the possession of his daughter soon 
after her marriage, it should be presumed prima facie, that 
the property was given absolutely in advancement of the 
daughter, but that this presumption must yield to proof 
that the property was only lent. Carter’s Executors v. 
Rutland, 1 Hay. Rep. 97. Killingsworth v. Zollicoffer, 
2 Hay. Rep. 72. Robinson v. Devane, Ibid. 154. Much 
evidence was offered tending to show that the negroes in 
question had not been given, but lent. And the Judge 
was perfectly correct in leaving this part of the contro- 
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versy to the jury, with directions to decide, upon all the 
evidence, whether it was aloanora gift. Ifa loan, the 
law pronounced its eflect to be that of a bailment, revoca- 
ble at the will of the bailor. We need not perplex our- 
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selves with the question, what interpretation it would put What con. 
q p 


upon the case proposed, ef a dvaz expressly declared to be 
for life. No witness testifies to any precise formula which 
was used in the transaction, so as to render it necessary to 
determine upon its technical operation. The transaction 
was informal, and the proper inquiry was to ascertain 
from the acts and declarations of the parties, and all the 
other attending circumstances, whether 1t was thereby 
intended to transfer any legal dominion in the slaves them- 
selves, or only to permit them to be held free from hire, 
until the owner shouid think proper to redemand them. 

It is insisted, however, by the defendant, that whatever 
might have been the understanding or contract when the 
negroes were put into Mrs. M‘Knight’s possession, the 
award of the arbitrators gave a legal title for life, and that 
this, in the case of a chattel, constitutes the entire dominion 
therein; and that therefore the charge of the Judge was on 
this point erroneous. Befere we examine whether such 
would be the operation of an award in those terms, it is 
well to inquire what were the instructions in relation to the 
award. The statement of his Honor’s opinion on this part 
of the case, is given so briefly as to render it somewhat 
obscure. But it was the duty of the party who excepts to 
the opinion, to see that it should be so spread upon the 
record, as to enable us to determine whether in truth it 
bears the interpretation which he affixes toit. We are 
not permitted to doubt but that it would have been stated 
more fully, had it been desired by the defendant, so as to 
present distinctly, the views which the Judge intended to 
convey. Examining the opinion as expressed, in connec- 
tion with the statement of facts to which it applies, we 
understand it to be free from this objection. Tt had been 
testified that a short time before Mrs. Torrence died, she 
sent for Jolin Harris to write her will, and despatched the 
witness to M‘Knight to see him about the negroes, 1a order 
that the disposition of them might be settled in her will. 


struction 
the law 
would 
place upon 
a loan Cx- 
pressly de- 
clared to be 
for life. 


Qu? 
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Deceserr, He would not have them as property, and the will was 
a, 
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silent about them. After Mrs. Torrence’s death, the 
executor’s demanded the zmmediate possession, which 
M‘Knight was willing to surrender, but his wife objected. 
It was then agreed to leave it to men to say “ what Mrs. 
Torrence intended should be done with the negroes.” 
There was no written submission, and therefore it is diffi- 
cult to say what was its definite purpose; whether the 
parties meant that the arbitrators should pass upon the 
question of legal ownership or of equitable title, or only to 
ascertain what arrangement among the children of the 
deceased would best accord with the wishes of their 
mother. ‘The referees called on John Harris; and after 
hearing him they decided (said the witness) “ that it was 
the old lady’s wesh for Mrs. M‘ Knight to have them during 
her life, and she should have them accordingly ;” and 
M‘iknight remarked, that if his wife were dead they might 
take them immediately. This was not in writing; it was 
made thirty years before the trial, and it is impossible to 
suppose that the precise words of it could be stated. In 
reference to this representation of facts, the Judge remark- 
ed, that it seemed “ that it was submitted, and that the 
arbitrators decided, that as it was the old lady’s wish that 
she should hold the negroes for life, they therefore awarded 
them for life; but still the jury would decide from the 
evidence of the submission, whether it was the loan for 
life or the giit for life.” That is to say, as we believe it 
plainly imports, there is evidence of a submission to arbi- 
trators in regard to these negroes now alleged by the 
defendant to have been given, but insisted always by the 
plaintitls to have been only lent. There is evidence of a 
determination by the referees that Mrs. Torrence wished 
her daughter Betsey to enjoy them during life, and that 
therefore she ought to do so; but upon the evidence it 
remains for the jury to say whether the arbitrators decided 
more than that the negroes had been lent; that Mrs. 
Torrence did not wish the loan countermanded during 
Betsey’s life; and that therefore she should be permitted, 
by those interested in the estate, to hold them as lent, so 
long as she lived ; or whether they decided that the negroes 
had been given for life, and that therefore she should hold 
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them for life. If they put the former construction on the as 


award, they were advised to find for the plaintiffs; but if 
the latter, then to find for the defendant. Of this advice, 
it seems to us, the defendant has no right to complain. 
Some objections were taken below to the evidence, 
which have not been insisted on here, and which we think 
were properly waived. 
Per Cuntam. Judgment affirmed. 


THOMAS SYMINGTON @. THOMAS BELIN. 


Ji seems, that the construction to be put upon written instructions from a 
principal to his factor, is to be determined by the Court, and net by the 
jury. 

Where a factor sold the goods of his principal, together with some of his 
own, end took in payment for the whole, a promissory note, made by 
another person, payable to himself, it was held, that the purchaser was 
discharged, and that therefore the factor became himself responsible for 
the price cf the goods. And the Court seemed inclined to think, that 
either circumstance, of taking the note of the third person, or blending 
the claims of the principal aud factor in the same note, if, in the latter 
case, it had been the note of the purchaser himself, would have been suffi- 
clent to create the responsibility in the factor. 

Where, in addition to the cireumstznces stated above, it appeared, that the 
factor conceuled irom his principal the fact of his having taken the note, 
and represented the purchaser as alone bound for the price of the goods, 
much more will he be held responsible. 

The rights of principals, and the correspondent duties and obligations of 
factors, stated and elaborately discussed and explained, by Rurrin, Chief 
Justice. 


THis was an action of assumpsir, to which the defendant 
pleaded the generai issue, payment, and set-off; upon the 
issues joined on which the case was tried at Jones, on the 
Fall Circuit of 1834, before his Honor J udge Norwoop. 

from the evidence given on the trial it appeared, that 
the plaintiff was a commission merchant in the city of 
Baltimore ; and that the defendant was indebted to him in 
the sum of two hundred and seventy-one dollars and ten 
cents; and being called on by the plaintiff’s agent in May, 
1828, he promised to make payment in cotton, or the 
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proceeds thereof, some of wh he was then shipping to 
Baltimore. The shipment of the cotton, together with 
some other articles, was raha made to the plaintiff, 
and received by him on the 20th May, 1828, with instruc- 
tions to “sell it aaa) on its arrival for the best 
prices he could obtain.” "The plaintur made sale of the 
cotton on the Sth of June following, to one Crook, upon a 
credit of four months, for the sum of ninety-seven dollars 
and fifty cents; and ia settiement for the same, and for 
some articles of the piaintii ’s as sold at the same time, 
received the proniissory note of one Jacobson, for the sum 
of one hundred and see collars and ninety-nine 
cents. Atthe time of the sale, it appeared that Crook 
was not in good credit, but Jacobson then was, though he 
afterwards became insolvent before the expiration of the 
four months credit. it was proved, that the mercantile 
usage in the city of Baltimore was, for factors who 
received consignments of cotton, without special instruc- 
tions to the contrary, to seil on a credit of from four to six 
months. By an account current produced by the plaintiff, 
it appeared, that the proceeds of the shipment above- 
spoken of, amounted to two hundred and sixty dollars and 
eighty-two cents, after deducting charges, which included 
a commission on the sale of the cotton, and that the defen- 
dant was credited with that amount. It appeared further 
from the account, that the plaintiff furnished the defendant 
with other articles, until the 830th September, 1828, when 
the balance due the plaintiff was one hundred and sixty- 
nine dollars and fifty-three cents, which was increased to 
the sum of two hundred and sixty-seven dollars and eleven 
cents by recharging the defendant with the proceeds of 
the cotton, upon the ground that Crook, to whom it had 
been sold, had failed. The defendant produced a letter 
which he had received from the plaintiff, dated September, 
20th, 1828, inclosing the account above-mentioned, and 
stating, “I have charged you with the amount of cotton 
sold to Mr. Crook; he has stopped payment, but the 
creditors have ‘attached about fourteen thousand dollars 
worth of cotton duck, and they think they will get paid. 
When I receive it I will credit you.” It further appeared 
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that on the 2d of May, 1829, they were not paid, and that Deczasern, 
Crook and Jacobson had both failed. The note of Jacob- 
son given for the cotton as above stated, was not produced eee 
on the trial, nor tendered to the defendant. M‘Lan, 
The defendant contended Ist. hat the plaintiff ought, 
in obedience to the instructions given by the defendant, to 
have sold for cash; and that the plaintiff did not use due 
diligence in effecting the sale. 2d. That the sale to Crook 
for Jacobson’s note was contrary to mercantile usage, and 
was not warranted by the usage of the place, and there- 
fore made the plaintiff liable to the defendant. 3d. That 
by taking the note of Jacobson, including the amount due 
both plaintiff and defendant, thereby combining the two 
demands in one note, the plaintiff became hable to the 
defendant for the amount of the cotton. 4thly. That to 
entitle the plaintiff to recover in this action, he should 
have produced on the trial the note of Jacobson, and have 
surrendered it, or so much thereof, as the cotton sold for, 
to the defendant. Sthly. That the sale of the cotton, 
under the circumstances above-mentioned, and the taking 
of Jacobson’s note, Was an extinguishment or payment 
pro tario of the debt due from the defendant. 
His Honor charged the jury upon the first point, that it 
was for them to say, whether the plaintiff was instructed 
to sell for cash; and whether he used due diligence in 
effecting the sale; and that if he had violated his instruc- 
tions in either of those particulars, the defendant ought to 
be allowed the value of his cotton: upon the second, that, 
if they gathered from the testimony, that, in the negotia- 
tion between the plaintuf and Crook, Jacobson agreed to 
give his note for the purchase of the cotton, the transaction 
was not such as to render the plaintiff liable for the loss; 
but that if Jacobson’s note was afloat, and Crook gave it 
to the plaintiff for the cotton, then the transaction was of 
such a nature as to render the plaintiff liable for the 
amount of the cotton: upon the third point, that the law 
was in favour of the plaintiff: and upon the fourth, that it 
was noé necessary in this action, for the plaintif to produce 
on the trial the note of Jacobson, or to surrender it, or so 
much thereof as the cotton sold for to the defendant, until 
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sg it was demanded by the defendant, and the amount of the 
o 


SyMINGTON 


VD. 
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commissions due te the plaintiff tendered to him by the 
defendant. Upon tie last point, his Honor was of opinion, 
that the taking of Jacobson’s note under the circumstances 
mentioned, did not operate as an extinguishment, or pay- 
ment pro tanto of the plaintiff’s demand against the defen- 
dant. Under these instructions, the jury returned a 
verdict for the whole amount of the plaintiff’s claim; and 
the defendant appealed. 


W. C. Stanly, for the defendant, contended: That by 
the early law, factors were bound to sell for cash, and for 
cash only, and this rule was altered for the convenience of 
commerce. Yet ifasale be made upon a credit, at the 
end of the credit, cash only can be received. And the 
factor must sell upon the credit of the vendee only, because 
the principal may apply to the vendee, and direct him not 
to pay to the factor. 1 Livermore on Agency, 125-129. 

9. Whenever the factor does any thing which prevents 
the principal from resorting to the vendee, the factor him- 
self becomes responsible to the principal. FVoyd v. Day, 
3 Mass. Rep. 405. 

Where a sale is made, if the vendor receives the note of 
the vendee on another person, it is a payment and satis- 
faction, and discharges the vendce, and consequently the 
factor, who made the sale, is liable to his prinzipal. Whit- 
beck v. Van Ness, 11 John. Rep. 409. Breed v. Cook, 15 
John. Rep. 241. 

3. Lf Jacobson’s note was taken for Crook’s debt to the 
plaintiff, as well as for the cotton, the plaintiff became 
responsible to the defendant, on account of the blending 
the demands. Jackson v. Baker, 6 Cowen, 183. 5 Term 
Rep. 513-518. 3 Cranch, Rep. 314. 4 Esp. Rep. 159. 

4. The note of Jacobson ought to have been produced 
and tendered to the defendant. 

5. The instructions given to the plaintiff? by the defen- 
dant, should not have been left to the jury to ascertain 
their meaning. Selling for the best price, means selling 
for the best cash price, and the jury should have been so 
charged. 
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Badger, for the plaintiff, argued: That wherever the iat ae. 
factor has extinguished the demand against the vendee, he ————— 
becomes responsible to his principal; but that the taking °*%°7" 
a negotiable security was no extinguishment, unless so M‘Lin. 
expressed by the parties. In this case the debt continued 
against Crook, and the principal might at any time have 
resorted to him. Goodenow v. Tyler, 7 Mass. Rep. 35. 
Corlies v. Cumming, 6 Cowen’s Rep. 181. 


Rorrin, Chief Justice —The complaint of the defend- 
ant’s counsel, that his Honor left the nature of the instruc- 
tions given to the plaintiff to be determined by the jury, 
is probably well founded. On a similar question Lord 
Mansfield observed, in Macbeath v. Haldimand, 1 Term 
Rep. 172, that there was no evidence proper for the jury ; 
for as it consisted of written documents and letters not 
denied, the import of them was matter of law. But the A general 


error did the defendant no harm; for, upon looking into RT — 
the letter of advice, we think the defendant was not sell, im- 


. 4 tye wa , plies a 
instructed to sell for cash. A factor may sell on a cus- pave taide 


tomary credit, without directions to the contrary, or if so = the 
; F 7 . : Usui 
left to his own discretion. A general power to sell implies ane 


a power to do so in the usual way at the place where the Place 
~ where the 


sale is to be made. Willes Rep. 407. 3 Bos. & Pul. 489. saleis to be 


Theonly special instruction here wasas to the timeof selling, ™=¢¢ _ 
: : are A direction 
The direction to “sell for the best price” means no More 49 « sell for 


than the law enjoins if the consignor had been silent. It the best 
ee : : ; . : price, 
is still to be inquired, whether the best credit price or the means no 


best cash price was intended; and as the letter left that more than 
open, it must depend on the judgment of the factor honestly enjoins 


exercised, and the usage of the trade. Upon the other Seales 
question, of diligence, the Court is likewise of opinion for silent. 

the plaintiff, upon the evidence given, and without any as - a 
to the state of the market, or whether the article was in immediate- 


alee ode os ; 5 ly,” is not 
demand, rising or declining in price. ‘The factor must ¥?) 10, by 


have some time to look out a purchaser; and a delay of a delay of 
: ; fifteen days, 
fifteen days after the arrival of the vessel, without more, yherenoth. 


does not prove such negligence as will make the goods “ arene 
. . . ed as 
the factor’s own, nor authorise it to be inferred. state of the 


It is possible the Court may mistake some of the facts, ™2"*¢t 
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which are deemed material to the other parts of the case, 


— as they are not stated with perfect distinctness. It is most 


satisfactory to decide questions raised by the parties, when 
they are seen to grow out of the real facts of the contro- 
versy, rather than out of those put hypothetically ; and 
this even when the necessity for the hypothesis arises from 
the fault of one of the parties, against whom, for that 
reason, the facts are to be taken most strongly. 

It appears in the case before us, that the defendant, 
residing in Newbern, was indebted to the plaintiff, residing 
in Baltimore, in the sum of two hundred and seventy-one 
dollars and ten cents; and being called on by an agent, in 
May, 1828, promised to make payment in cotton, or the 
proceeds thereof, which he was then shipping to Baltimore. 
The shipment was accordingly made, and disposed of for 
two hundred and sixty dollars and eighty-two cents, after 
deducting charges, which included a commission on the | 
cotton, of which the proceeds amounted to ninety-seven 
dollars and fifty-eight cents, at four months from the 5th 
of June. The plaintiff filled other invoices for the defen- 
dant up to the 30th September, 1828; and the balance 
upon all the transactions up to that day, was one hundred 
and sixty-nine dollars and fifty-three cents due to the 
plaintiff, which was increased to the sum of two hundred 
and sixty-seven dollars and eleven cents, by recharging to 
the defendant the sum of ninety-seven dollars and fifty- 
eight cents, upon the ground that Crook, to whom the 
cotton had been sold, had failed. To support that charge, 
it was absolutely necessary for the plaintiff to show, that 
he realised nothing from the sale, and that he had been 
guilty of no laches in selling toa person of doubtful respon- 
sibility. This the plaintiff attempted to do, by evidence 
that he took in settlement for the price of the cotton, the 
note of another person, then in good credit, who had since 
become insolvent. It was not explicitly proved, when 
Jacobson gave his note, nor to whom it was made payable, 
nor why he gave a note for the debt of Crook.. But it 
appeared in evidence, that the note was given for the 
price of the cotton, and also of other articies of the plain- 
tiff’s own, sold at the same time to Crook; and that on 
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the SOth of September the plaintiff transmitted his account Decemnze, 
of sales, and his account current, to the defendant; and = 
mentioned in the accompa nying letter, that Crook had ae 
failed, and therefore he had charged the defendant with M‘Lin. 
the ninety-seven dollars and Alecioht cents, but that his 
creditors were proceeding against his eliects, and expected 

to get something from them; for which, when received, he 

would give the defendant credit. 

Upon this case, the defendant moved the Court, under 
various modifications, to instruct the jury, toat the plaintiff 
was liable, and ought to give the defendant credit for the 
value of the cotton. The Court refused the instruction, in 
any of the forms prayed; and gave an instruction, that if 

the note of Jacobson was afloat, and Crook gave it to the 
plaintiff for the cotton, the plaintiff was thus liable; but 
that if, in the negotiation between the plaintiff and Crook, 
Jacobson agreed to give his note, then the plaintiff was 
not liable, but the defendant must bear the loss. 
With the first part of the instruction, as a distinct propo- 
sition, the Court has nothing to do, in the present state 
' of the case. ‘The cause depends upon tue correctness of 
the latter part. 

Upon that, the first inquiry is, how the facts are to be 
understood. It has been contended for the plaintiff, that 
Crook remained lable upon his contract cf purchase ; 
because the note of Jacobson, if payable to the plaintiff, 

did not extinguish it, unless it was agreed that it should 
be received in payment; and also, that it does not appear 
that it was payable to the plaintiff, and may have been 
made at the time to Crook, and by him immediately 
endorsed. From the terms of the instructions prayed and 
given, it is apparent that the note was not produced on 
the trial, as it ought to have been, by the plaintiff. Not 
that it was necessary, in the point of view taken in one 
of the defendant’s exceptions, in order to give the plaintiff 
his action by a tender of it; for if it had been destroyed, 
the plaintiff might be entitled to recover, if his case had 
otherwise been sufficient. But evidence of it was requisite 
as a part of the transaction of sale; and the note itself 
was the proper evidence of its contents, and we do not 
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perceive how any evidence respecting it was received in 
its absence. No objection was made, nor can now be 


Symineton taken, as to the competency of that evidence. Yet, as the 


VD. 

M'Lin. 
Where it 
appears 
from the 
case stated, 
that a note 
was in the 
possession 
of the plain- 
tiff, and 
was not 
produced 


on the trial, 


every fair 
presump- 
tion that 
can arise 
from with- 
holding it, 
is to be 
made 
against 
him, as to 
those parts 
of the con- 
tents that 
do not ap- 
pear from 
the evi- ' 
dence giv- 
en. 


Tf, in the 
case of a 
previous 
debt, the 
creditor, by 
agreement 
with the 
debtor, 
accept the 
note of a 
third per- 
son, paya- 


plaintiff had the custody of it, every fair presumption that 
can arise from withholding it, is to be made against him, 
as to those parts of the contents which do not appear from 
the evidence given. Hence the responsibility of Crook 
upon the note itself, by endorsement or guaranty, or that 
it was payable to Crook, is inadmissible. The plaintiff 
gave no evidence of it, and the fact is within his know- 
ledge, and the evidence in his power. By the terms of the 
instruction, the note was given on the sale, and was made 
under a stipulation of the contract; and, as it was not 
payable to Crook, must have been payable directly to the 
plaintiff. We cannot tell what was the pre-existent con- 
sideration for it, as between Crook and Jacobson; but 
the note itself was not pre-existent, but was made to the 
plaintiff for the value of the cotton, in consideration, as 
we must suppose, of a debt which Jacobson owed Crook. 

Upon that state of facts, this Court does not concur in 
the instructions given in the Superior Court. 

We are of opinion that Crook, the purchaser, was not 
liable for the price of the cotton, but had paid it. If 
Jacobson’s note had been payabie to him, and he refused 
to endorse it, and it was taken without his endorsement, it 
would be presumed to have been accepted in payment, 
there being no fraud. Whitbeck v. Van Ness, 11 John. 
Rep. 409. Breed v. Cook, 15 John. Rep. 241. But when, 
by agreement between the three, it was made to the 
plaintiff, it must be taken to have been in heu of Crook’s 
responsibility, and as a payment, without any express 
declaration to that effect. Such a transaction speaks for 
itself. Even in the case of a previous debt, if the creditor, 
by agreement with the debtor, accept the note of a third 
person payable to himself, it is presumed to be in satisfac- 
tion, and extinguishes the original consideration, and may 
be pleaded in bar, or given in evidence under the general 
issue. Much more, when the seller agrees with the vendee, at 
the time of the sale, to take, and he does then take, for the 
price, the note of such third person. Vadlock v. Harris, 3 T-. 
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Rep. 180. Whitbeck v. Van Ness, 11 John. Rep. 409. aes 
Wiseman v. Lyman, 7 Mass. Rep. 286. Booth v. Smith, c 

i r fare Px a YMINGTON 
3 Wend. Rep. 63. Ifonz buy a horse, and get his debtor “5 


40 give his note to the seller, who accepts the maker as his Mite 
; . e to him- 
debtor,—there be'ag do deceit—no reason can be given gop itig 
why the vendor shouid be allowed to renounce the special pues 
; eo. . 5 ’ onein 
contract, and recur to an original implied one for the price satisfac. 
There is no room for implication; for the sale by one, and ious: 
the purchase by another, with the payment to be made by the original 
| . Eee ee ame oan Be peng as ie. considera- 
a third, are but parts of one entire contract, to which all ee sch 
those persons were parties, and in which the seller, by more, when 
sid WA ‘thout the vendee’s . ; the se ler 
accepting tne note wiftnout the venuee’s guaranty, assumes agrees 


the risk. Now, we think the plaintiff had no right to withthe 


: , vendee, at 
discharge Crook, nor in any manner to defeat the defen- the time of 
dant’s action against him. De ae 

: Rae en, and he does 
it is a general principle, that a sale by an agent creates then take, 
} . » : en ks : for the 
a contract between the purchaser and the principal. It 1s rice, the 


true the factor need not disclose his principal, and if he note of 
does not ne may sue in his own name, and the purchaser era 
may also set offa debt of the factor. But the principal 
has the right to sue in his own name, or to receive the 
money. Golden v. Levy, 1 Car. Law Repos. 528. Deebee 
v. Robert, 12 Wend. Rep. 417. And when the principal has 
demanded payment from the purchaser, and takes steps to 
recover the debt, the factor ceases to be the creditor, and 
cannot subsequently receive the money, nor bring his 
action. Cowp. 255. 4 Camp. N. P. Rep. 195. This 
right of the priacipal raises a correspondent duty in the 
factor not to do an act, wherevy the direct remedy of the 
former against the purchaser will be lost, and his debt 
extinguished. Ue cannot honestly deprive the owner of 
the property of his claim against him wao bought it. He 
ought not to desire to confine him to a remedy to be had 
through the facter alone, or upon a security under his 
exclusive control; and the rules of mercantile law ought 
mainly to aim at subserving good faith, by visiting 
responsibility upon acts tending to bad faith. Upon sound 
principle, it would therefore seem, that a factor ought to 
ibe personally liable for taking from a purchaser a security 
to himself, which extinguished the contract with the 
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Drcemser, owner, constituted by the sale. No case in this state, nor 


35. 


in the English Courts, has been cited to the contrary. But 


ee one from a most respectable Court, ina sister state, has 


MLin. 


been adduced at the bar, Goodenow v. Tyler, 7 Mass. Rep. 
35, in which it was held, that a factor does not make the 
debt his own, by taking a note payable to himself, uniess 
he refuse to deliver it to the principal on demand, or 
negotiate it, or otherwise appropriate it to his own use— 
it being proved to be the usage in Boston, for factors to 
sell on credit, and take notes in that form. It was there 
admitted, that, by the law of Massachusetis, a simple 
contract is merged Ina negatiabie note. Ifthat be so, the 
decision, as a general proposition of law, does not seem to 
be reconcileable with the acknowledged rights of the 
principal, as it puts it in the power of the agent to disable 
him from prosecuting any direct remedy on them against 
the purchaser. Upon that ground, the Court was divided 
in opinion. The Judge who tried the cause, thought the 
factor liable, and that the most settled usage at Boston, 
could not change the law. Judge Sawant puts his opinion 
upon the usage alone; and ihe other members of the Court 
proceed upon the usage, together with the convenience of 
having a written evidence of the debt, which should be in 


trust for the principal, and might be obtained by him on 


demand. If, in the case before us, the note had been given 
by Crook, the decision in Goodenow v. Tyler would not be 
directly in point, because there is no evidence of the usage 
in Baltimore. But we do not deem it material to discuss 
the efiect of that distinction, nor to contest positively the 
decision itself. ‘The present case 1s essentially different in 
several respects. Here the note was not given by the 
purchaser, but by a third person; and, in the next place, a 
distinct demand of the plaintiff was blended in it with that 
of the defendant. In our opinion, those circumstances 
make the plaintiff chargeable to the defendani—if each of 
them does not. To repel the force of the latter circum- 
stance, the case of Corlies v. Cumming, 6 Cowen, ISI, has 
been relied on, in which it was held, that a factor does not 
make himself liable by taking the purchaser’s note to him- 
self; nor by taking it for the whole price of several parcels 
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of goods belonging to several principals; nor by giving up Dezcemszr, 


that note, and taking those of a third person, payable 
earlier, and endorsed by the original purchaser. in New 
York, a promissory note does not extinguish the original 
contract of sale, unless it be so agreed, either expressly, 
or as inferred from circumstances. It is upon that prin- 
ciple the judgment 1s founded ; and it was said, the remedy 
of the respective principals against the purchaser, remained 
the same after the note was taken, as it was before. It 
might be difficult to reconcile that deduction with those 
decisions, in the same state, which make the production of 
a negotiable instrument, indispensable on the trial of the 
action on the original contract, in order that it may be 
delivered un. fughes v. Wheeler, 8 Cowen, 77. If the 
rule be correct, when the note is fora single demand, it 
may yet, for that reason, be inapplicabie to one for two or 
more demands; for in the latter case, the factor cannot 
rightfully deliver the joint evidence of both debts, to one 
of the several creditors, with authority to him to cancel it. 
But from that deduction, in Corlies v. Cumming, there is 
now no occasion to dissent; for, whether correct or not, 
the right of the principal to an immediate action in his 
own name, against the purchaser, 1s expressly recognised, 
notwithstanding the note for the benefit of two. But that 
cannot be here; for Crook, who was the purchaser, was 
entirely discharged. The plaintiff not only left in the 
defendant no cause of action against the purchaser, but 
disabled himse!f from helping him to one. Nor could the 
defendant sue Jacobson. There was no contract, nor 
privity between them. Jacobson was not the purchaser ; 
the case states expressly that Crook was. Jacobson was 
liable solely on his note, and not on the consideration of it 
which did not enure to his benefit, but to that of Crook. 
It is said, however, that by applying to the plaintiff, the 
defendant could have obtained Jacobson’s note, which 
would have been equally beneficial to him; and this seems 
to have been the idea of his Honor, upon the reasoning in 
Goodenow v. Tyler. It would seem to us, that the right of 
the principal, is, at his own pleasure, to revoke the autho- 
rity, and arrest the action of his factor, and to become his 
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Decemuer, OWn receiver; and that the factor incurs immediate respon- 


1835. 


SyMINGTON 


v. 
ML. 


sibility by placing the business in such a posture, as gives 
to himself the control. It isan attempt to shift the power 
to the wreng hand, and to bring the principal into subjec- 
tion; which cught tomake the wrong-doer answerable for 
the debt. Bat how could the defendant apply for this note? 
He did not know of its existence. The plaintiff did not 
report Jacobson as the purchaser, nor his note as a secu- 
rity; and in the state of the defendant’s information, he 
could not imagine that there was any thing to oppose his 
general right to look to Crook, or that he had to ask from 
the plaintiff the transfer of any note, much less that of a 
mere stranger to him. 

But from other facts of the case, we think it cannot be 
supposed, that if the defendant had, at any time before 
Jacobson’s failure, applied for the note, it would have been 
assigned to him. This conclusion is drawn from the cir- 
cumstances, that a part of the sum secured in it, was for a 
debt due from Crook to the plaintul, and the other part was 
not sufficient to cover the balance in account due to him, 
from the defendant himself. In each of these respects, the 
case differs from both of those cited for the plaintiff’ This 
part of the transaction is open to the general objection of its 
tendency to impair the faith of distant correspondents in 
mercantile integrity, and to tarnish the character for fair 
and honourable dealing which distinguishes our merchants 
asa class. On the strength of that faith and charaeter, 
men now entrust to each other, adventures for immense 
amounts, with a sense of perfect security, that the sales 
will be honestly made, with reference to the interest of 
the owner only, and without any other advantage to the 
agent than a just compensation for that service; and will 
be truly reported, and truly accounted for. It is going 
very far, for a factor to sell in a lump the goods of different 
principals, and to take one security in his own name for 
the prices. But it is much more suspicious and dangerous 
for him to sell a parcel of his own goods, at the same time 
with his principal’s, and to take one note for,the whole. 
The owner generally resides at a remote place, and is 
unable to make inquiries personally, but is nearly restricted 
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to the factor himself as the source of the knowledge of his Decemszr, 
transactions; and it is easy to disguise the truth, and to ss 
deceive the principal, even when every thing is not exactly "Y™ 
fair. Whatever tends to unfairness, ought, therefore, when M‘Lin. 
discovered, to be reprobated. Factors owe it to their own 
interest and standing, to keep the transactions for others, 
distinct from those on their own account. If they mix 

them, it is impossible to escape suspicion; and quite a 

slight one is fatal to their business, and nghly prejudicial 

to trade generally. When one bargain is made for the two 
parcels, there is a temptation and an opportunity, without 

great hazard of detection, to make that fur the one, depen- 

dent upon the other; and the factor may be able to get a 

great deal more for his own, by taking a little less than the 

market price for the larger one of his principal. If this 

step were tolerated, the next would be to sell the goods of 

the principal, if the purchaser would liquidate a disputed 
account with the factor, or include in a security a doubtful 
demand. Courts ought not to cou.itenance a mode of 
dealing, which leads to such consequences. But where 

one security is taken for the whole in ihe name of the fac- 

tor, it seems clear to us that he takes it as hisown. It is 

not exclusively in trust, or for the sole benefit of the prin- 

cipal, but in part for himself—and that appropriates it. 

In Goodenow v. Tyler, it was admitted by the majority of 

the Court, that if the factor appropriate to himself a note 
payable to him, he makes himself the debtor ; and negotiat- 

ing the note, or refusing to deliver it on demand, are put as 
instances of such appropriation. Another example must, 

we think, consist in taking a note, not wholly in trust for 

an employer or employers, but partly for himself. When 

taken altogether for another or others, it is presumed that 

he holds it for him, or those, who are entitled to the money, 

and will transfer it when requested; and therefore he was 

held not to be hable before request and refusal. After 
Jacobson became insolvent, the plaintiff might very willingly 

have handed over his note. But that does not determine 

the true question in the case, which is, did he intend, when 

he took it, to keep it as his own; or did he intend to trans- 

fer it, if asked? It must be seen in such a case, that he did 
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a not mean to transfer it, at least not absolutely, and not 


SyMINGTON 
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unless the defendant would advance in cash, or render 
himself responsible for the part belonging to the factor. 
That condition he had no right to impose, nor to expect 
the defendant toccompiy with. But without a compliance, 
it is not to be supposed the plaintiff would have parted 
with the security, or even intended to do so. That is an 
appropriation. It is a strong presumption of reason, that 
the note was made payable to himself, because he had an 
interest in it; and therefore that he intended to keep it. 
It is tantamount to a refusal! upon demand ; for if demand- 
ed, it would not have been delivered. Hence, in Jackson 
v. Baker, reported in a note to 6 Cowen’s Rep. 183, it was 
held, that mixing a debt to the principal, with one to the 
factor in the same bond, gave the former immediate 
recourse agaist the latter, unless he offered to assign the 
bond. And in Floyd v. Day, 3 Mass. Rep. 405, it was 
ruled, that ifan agent to collect a debt, include it ina 
bond to himself for a debt of his own, his principal could 
not bring trover for the first security, or the last, but might 
recover In assumpsit, as 1f the debt had been paid to the 
agent. The presumption spoken of, is almost certainly true 
in fact, in this case. The defendant was indebted to the 
plaintiff,. and made the shipment to him to pay himself. 
He therefore knew the destination of the proceeds; and, 
although he was not, even after recelving it, confined to 
the consignment as a fund for his satisfaction pro tanto, 
yet the selling of the deposit, and taking a note for that 
debt, and another due to himself, affords almost as high evi- 
dence as could be given, that the plaintiff meant to change 
his debtors, and keep the note to himself; which is rendered 
conclusive, when we find that he passed the proceeds of the 
cotton to the credit of the defendant in account, and, of 
course, charged on his books the maker of the note as a 
general debtor to himself for the whole sum due on it. 
We should think, therefore, that the judgment ought to be 
reversed, were there nothing more in the case. 

But there are other circumstances in the accounts and 
correspondence, of concealment and misrepresentation, 
much to the discredit of the plaintiff; which are warnings 
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of the danger of allowing the first false step of a person, 
who undertakes to act for another, intermingling his own 
interests, in a bargain, with those of his correspondent. It 
is the duty of a factor to be early in his intelligence, and 
disfinct in his accounts, and above all, explicitly to state in 
them, every material fact, so that the principal may know 
the real state of his affairs. It has been before mentioned, 
that the plaintiff did not show any advice, at ihe time that 
he held Jacobson’s note as a security for the cotton. More 
than that, on the 30th of September, 1828, six days before 
the note fell due, he recharged the ninety-seven dollars 
and fifty-eight cents, to the defendant, upon the ground 
that Crook had become insolvent; and advised him of 
it, as if he had before reported him to be the purchaser, 
and as if he had become so upon his personal credit 
only. This was false in two particulars. Crook was 
not, and never had been the debtor, and therefore the 
debt was not lost by his bankruptcy; and the pretence to 
the contrary, denotes a consciousness that the dealings 
of the plaintiff were in violation of both law and usage. 
Again, it was false in withholding advice of Jacobson’s 
responsibility, and raising a delusive expectation of getting 
payment by attaching Crook’s effects. Why was Jacob- 
son’s note kept out of sight ? Obviously in the expectation 
that the defendant knew nothing of him, and would never 
discover his liability, but rest contented under the loss by 
Crook’s failure ; and in that event, the plaintiffcould pocket 
not only his own part, but the defendant’s also. It is no 
answer to this, that Jacobson also failed. The plaintiff’s 
letter and accounts, contain a plain declaration to the defen- 
dant, that he had no other security, but the contract of 
Crook, by himself; and if the plaintiff ever held the note 
for the defendant’s use, amount to a denial of it, if not to 
an actual conversion to his own use.—There must bea 
venire de novo. | 


Per Curiam. Judgment reversed. 
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THE BUNCOMBE TURNPIKE COMPANY v. DAVID M‘CARSON. 


In warrants upon penal statutes before a single Justice, there must be some 
reference to the statutes which give the penalty ; and the omission of such 
reference in the process, is a substantial defect that will be fatal even after 
verdict. | 

That clause of the charter of the Buncombe Turnpike Company, (act of 
1824, Taylor’s Rev. ch. 1258, sec. 13), which compels all persons living 
within two miles of the road of said company, and who are by law liable 
to work on public roads, to perform six days’ labour on the said road in 
each and every year, is not unconstitutional, inasmuch as they are by the 
the same charter exemptcd from paying tolls for passing over the road. 

Whether a person subject to pay toll could be constitutionally compelled to 
work on the road? Qu. 

The books of a corporation, containing entries, in accordance with its char- 
ter, when identified, are admissible to prove the organization and existence 
of the corporation. 

The Board of Directors of the Buncombe Turnpike Company may, under its 
charter, appoint a manager, or overseer of the repairs of the road, without 
a deed under the corporate seal; and this appointment may be shown by 
the production of their books containing an eniry of a resolution to that 
effect. 


Tuts was an action of pepr for a penalty incurred by 
the defendant for refusing to work on the plaintiffs’ road, 
commenced by warrant before a single Justice, and carried 
by successive appeals to the Superior Court, where it was 
tried at Buncombe on the Fall Circuit of 1833, before his 
Honor Judge Norwoon. 

The warrant against the defendant was, “ to answer the 
complaint of the President and Directors of the Buncombe 
Turnpike Company in a plea of debt of six dollars, due by 
failing to work on their road as he was warned to do, 
between the first day of January and the last day of Feb- 
ruary, 1830.” On the trial in the Superior Court, the 
plaintifis produced the books of the corporation, showing 
the original subscription of stock, and the appointment of 
a President and Directors of the Company, and also the 
appointment of a clerk. This clerk had, under the order 
of the company, entered on their books a resolution of the 
company appointing one William Kimsey to keep in repair 
a part of the road of the company, and to oversee the two- 
mile hands liable to work on said road. Kimsey proved 
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that the defendant lived within one mile of that part of the Dzcemsrr, 
road over which he was so appointed overseer; and that 

he, Kimsey, gave the defendant due notice to work two oe 
days on the said road with three of his hands liable to. ». 
work on public roads; and that the defendant refused to ne 
do so. To the whole of this evidence the defendant 
objected; alleging—Ist. That the organization of the cor- 
poration was not sufficiently proved; 2ndly. That Kimsey’s 
appointment by the resolution of the Board ought to be 
evidenced by their corporate seal; and, 3dly. That that 

clause of the Charter and Act of 1824 (Taylor’s Rev. ch. 

1258) which required the two-mile hands to work on said 

road, was waconstitutional, inasmuch as it transferred the 

labour of the citizen to a private corporation. Each of 

these objections was overruled by his Honor, and the 

jury returned a verdict for the plaintiffs; whereupon the 
defendant appealed. 


No counsel appeared for the defendant. 


Saunders for the plaintiff. 


Rererin, Chief Justice.—There is a defect in the warrant, 
for which the Court is obliged to reverse the judgment of 
the Superior Court, and arrest the Judgment. The pro- 
cess has no reference to the statutes which give the penal- 
ties sued for; and the omission has been held to be fatal. 
Scroter v. Harrington, 1 Hawks, 192. The objection The case of 
was not taken in the Superior Court; nevertheless, under Scroter v. 


; Harring- 
the act of 1818 (Rev. ch. 962, sec. 4), this Court cannot ton, 1 
overlook it, because our judgment must be such as, upon 1D ae 
the whole record, that of the Superior Court ought to have proved. 
been. 

We suppose, however, that the purpose of bringing a 
suit for so small a sum to this Court, was to obtain an 
opinion upon the matters of law involved in the defendant’s 
exceptions; and, therefore, we have felt bound to consider 
them. 

The principal objection is that which is directed against 
the constitutional power of the Legislature to require the 
defendant to werk on the road; which is said to be trans- 
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We have a decided opinion that the Act of 1824 (Taylor’s 
Rev. ch. 1258), is, in this respect, constitutional ; and it 
seems also to be just. The making of new roads, and the 
reparation of those already in existence, being for the 
benefit, ought to be effected by the means, of all the mem- 
bers of the body politic. . It is in the discretion of the 
Legislature to raise those means by assessing taxes on per- 
sons and property, or by directly exacting the personal 
service of the citizens. From avery early period, those 
works have in this state been carried on by the personal 
labour of the inhabitants of the several districts within 
which the particular roads are situate. The road in ques- 
tion is laid out in the county in which the defendant 
resides; and, by the 9th section of the Charter, it is 
declared to be a public highway. The objection is, that, 
although it be thus declared, passengers are required to 
pay tolls to the stockholders; which makes it, substan- 
tially, private property. When this objection shall be 
made by one from whom tolls can, under the act, be 
exacted, it will be our duty to consider whether such a 
person can be compelled to work on the road, for the 
passing on which he has also to pay. But that is not the 
defendant’s case. The 7th section exempts the citizens of 
Buncombe county from the payment of tolls. The plain- 
tifis have, therefore, a fair retort on the defendant of his 
own argument; and might say, that it is unconstitutional 
to allow him to use their property without making com- 
pensation. But the argument on either side is seen to be 
unsound, when the two provisions—against one of which 
the plaintiffs might object, and against the other the 
defendant does object—are brought together. By the 18th 
section, the charter provides that such persons as by law 
are liable to work on public roads in Buncombe, and reside 
within two miles of this road, shall do six days’ work on 
it in the year, under the direction of the President and 
Directors of the Company. This then is the price which 
the defendant pays for the use of the road by himself and 
the other inhabitants of the county; and they have to 
make roads in their neighbourhoods for his use. The pro- 
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vision is probably beneficial to the defendant; for less than 
six days’ labour of those who live within two miles of the 
road might be inadequate to keeping the necessary roads 
in a condition to be passed, while the turnpike must be 
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kept in repair at a great expense to the company. But of M@*Canson. 


the reasonableness of the quantity of labour compared 
with the value of the privilege to the defendant, it is for 
the Legislature to decide, not the court. 

The case does not state the contents of the subscription 
and corporation books that were produced, and _ therefore 
we cannot say positively of what they were evidence. We 
suppose them to be the entries of such acts as the charter 
prescribes, as no deviation is specified. If so, those docu- 
ments, when identified, were not only evidence, but com- 
plete evidence, of the organization and existence of the 
corporation. Highland Turnpike Company v. M‘Kean, 
10 John. Rep. 154. But such evidence was not necessary. 
It is true, that when a corporation is plaintiff, it must, 
upon the general issue, show itself to be a corporation. 
But when the charter is by statute, that is done by show- 
ing the statute, and that the persons acting under colour 
of it are in the peaceable enjoyment of the corporate fran- 
chises and rights thereby granted. This was ruled in Tar 
River Nav. Company v. Neal, 3 Hawks, 520, and is also 
held in other states. Trustees of Vernon v. fills, 6 
Wend. Rep. 23. The non-existence of the corporation, or 
the forfeiture of its charter, can only be adjudged at the 
suit of the sovereign against the usurpers of the franchises. 
They cannot be inquired into collaterally, at the instance 
of an individual, unless he show that it has already been 
sy adjudged in favour of the state: in other words, that 
the charter has been annulled by judicial sentence and no 
longer exists. Here it appears that the corporation was 
de facto orgamzed, and that it had made the road which 
the defendant was warned to assist In repairing. 

The last objection is to the evidence, given on the trial, 
of the appointment of the manager or overseer of the 
repairs of the road, whe warned the defendant to work. 
The case does not state the terms of the entry on the 
books as to the duties imposed, or authority conferred, by 
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the directors upon the ageut; nor does any objection 
seem to have been taken, that the entry of the appointment 
did not profess to give him the authority which he assumed 
over the defendant. We have, therefore, no means of 
forming an opinion upon those questions; and we do not 
decide them, as they are distinct from that made by 
the exception. We also refrain from intimating, in antici- 
pation, by what formal means the board or its agents must 
make known to the hands that their labour is required, 
and the time and place at which they must attend, so as 
to convey a reasonable assurance to them that the order is 
authentic, and the obedience of each individual due to it. 
The case states that “due notice” was given to the defen- 
dant; which he refused to obey, without assigning any 
cause, because, as we suppose, he denied the right of the 
corporation altogether. We confine ourselves, therefore, 
to the exception, which is, that the appointment of Kimsey, 
who gave the notice, could not be proved on the trial, by 
the production of the order of appointment entered in the 
directors’ books, but must be shown by an act under the 
common seal of the corporation. 

We think otherwise. Corporations by prescription, or 
those created by letters-patent, act only by deed. At least 
that is the general rule, as stated in the oid books, of cor- 
porations generally. The common law devised no other 
means of action by those bodies, and admitted no other 
evidence of their action. Yet, in modern times, that has 
been departed from; and it is now said that, although they 
can grant by deed only, yet they may do many other acts 
without one; as appoint a bailiff, or the like. Harper v. 
Charlesworth (4 Barn. & Cresw. 575; 10 Eng. C. L. Rep. 
412.) But, however that may be in respect to bodies 
politic thus existing, it seems settled by many decisions in 
this country, and by the constant practice, that it 1s other- 
wise with respect to corporations created by legislative 
charter, which allows or requires the ordinary business to 
be done, not by the corporators as an entire body, but by 
a select board, as the agents of the corporation itself. The 
statutes control the common law; and the corporation has 
the capacities, and may act in the modes pointed out in 
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the statute. Fleckner v. The Bank of the United,States, Decemnrn, 
8 Wheat. 338, is a full authority upon this point, and states 

the reasons for it with ability, as well as comments upon aa 
the cases. The charter to the plaintiffs seems to have». 
been founded upon this very idea. By the first section erat 
the corporators themselves are to act in “ electing a Presi- gislative 


h 
dent and three Directors for conducting the business and anieeey 


concerns of the said company.” By the 4th section “ the lows wha 
President and Directors shall, on behalf of the corporation, ca 


have power and authority to agree with any persons for business to 
= 2 e done, 


constructing or improving said road, and to make all such not by the 
contracts touching the same as may be fit or expedient ; ("Pow 
. b] 

and may appoint a treasurer, a clerk, and such managers, entire bo- 


and servants, and toll gatherers, as they deem necessary-— ahora 


any of whom they may remove at pleasure.” This board as 
é the agents 
phraseology renders it manifest, that the action of the cor- o¢ the cor- 


poration itself, was expected to be seldom necessary or sien 
useful, except to raise the funds and select persons to verned my 
superintend the proper disbursement of them. All the te old 
rules of the 
other objects of the act, it was thought, would be better common 


. a ; ee . law, m 
attamed by authorizing, if not requiring, the corporation 407. mode 


to act in all ordinary matters through the President and of action, 
Directors, as its ag sed in the act itself, 2? 
irectors, as ts agents, or, as expressed in the act itself, guided and 


“on behaif of the corporation.” The statute plainly con- regulated 
by the stat- 


tradistinguishes between the Corporation and the Board ute creat. 
of Directors; and treats the last as agents constituted, ™g them. 
with plenary powers, by election, and not by deed. Now Tne agents 
there is no rule of the common law, that agents of a cor- 0) 2 compo. 
poration must make a deed as the evidence of their trans- not re- 
actions on behalf of their principals, if the same thing ieee 
might be done on their own behalf by parol. Nor does the com- 
the statute require it. A cashier of a bank gives his mee 
receipt for money paid to him, or deposited with him as deed on be- 
. half of their 
the officer of the bank, and not an acquittance under the principals, 
corporate seal, or a covenant to account. Of the transac- ee yee 
tions of the Board of Directors there ought to be some for them- 
written memorial, as the body consists of several persons, ay by 
and there is no other method of authenticating their com- 
mon mind. This charter prescribes several acts to be 


done by the board, in which it was clear that it was not 
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intended they should act by deed; such as reducing the 
rate of tolls, reporting their proceedings to the stockholders, 
and making an annual return of the amount of tolls to the 
General Assembly ; and it does not require the contracts 
or the appointments, authorized in it, to be made by deed. 
Of course they may be proved in any other method which 
fully establishes the terms or the fact sought for; anda 
written note in the books of the board, appointing the 
officers and servants, is, we think, sufficient for that pur- 
pose; or to show their duties and authorities therein pre- 
scribed—which indeed may, in many cases, be inferred 
from the nature of the office, or the practical exercise of 
power under the observation of the members of the board. 
In The Bank of the United States v. Dandridge, 12 Wheat. 
64, the Supreme Court of the United States went so far 
as to hold, that the acceptance of a cashier’s bond might 
be found, without any recorded evidence of it, upon the 
acts of the cashier and the board, as presumptive evidence, 
although the charter required that it should be approved 
by the board before the cashier should enter upon his 
duties. 

The new trial was therefore properly refused. But for 
the defect of the warrant, the judgment must be reversed, 
with costs in this court; and the judgment arrested. 


Per Curiam. Judgment arrested. 
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Where A. tenant in fee-simple, mortgaged his land for a term of 500 years, WrLLBORN. 


and conveyed his reversion in trust ior himselffor life, and afterwards for 
his daugliters, and died; and during the continuance of the mortgage term, 
B. got possession of the premiscs, and retained it for more than seven years, 
under colour of title ; and afterwards the daughters, the cestui que trusts of 
the reversion, obtained the Diese ssion, and the legal representative of the 
mortgagee, made “a release” to them of the mortgage term, it was held, 
that the daughters having only an eguitable estate in the reversion, the re- 
Sease could not operate as a legal extinguishment of the term, but at most 
could only be, af law, an assignment of the term; that this term was barred 
by the statute of limitations, and that consequently the daughters could not 
defend their possession agamst an ejectment brought by those claiming 
under B. 

But although a ienant for years may be barred by the statute of limitations, 
yet the reversioner will not be affected thereby, until the expiration or ex- 
tinguishment of the term; therefore, if in the case stated above, the repre- 
sentative of the mortgagee had reevived satisfaction from the trustee, and 
surrendered the term to him, he, or his cestut que trusts holding for him, 
would have become entitled to the legal possession of the land, and might 
have defended it against the cjectment. 


Arrer the new trial granted in this case at December 
Term, 1822, (see 2 Hawks, 235,) it was again tried at 
Tredell (to which county it had been removed) on the Fall 
Circuit of 185] before his Honor Judge Danrex, when the 
defendants again had a verdict, and the plaintiifs appealed. 

The facts necessary to a proper understanding of the 
case, as it was presented on the second trial, are so fully 
and clearly stated by his Honor Judge Gasron, in deliver- 
ing the opinion of the court, that it would occasion a use- 
less repetition to have them inserted by way of statement 
here. The case lay over several terms for the purpose of 
having it argued, but it was at last submitted without 
argument. 


Gasron, Judge.— There are several points in this case 
on which we ae an argument, and this wish we felt it 
our duty toexpress. But the parties have thought proper 
to submit the case without an argument on either side, 
and we have been obliged to proceed to judgment without 
the aids which were hoped from a discussion. 
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In the opinion ‘which we are called upon to review, the 
attention of the Court seems to have been directed to the 
examination of the equitable, rather than of the legal title 
to the land in dispute. It 1s essential to the preservation 
of the integritv of our system of jurisprudence, in which 
the jurisdiction of legal and equitable subjects is assigned 
to distinct tribunals, that a legal claim should be deter- 
mined exclusively on legal principles. 

Upon the case made it appears, that on the 23d of July, 
1778, Hugh Montgomery was seized in fee simple of the 
premises in controversy, end that on the succeeding day 
he conveyed by deed of bargain and sale a term for five 
hundred years to John Alichael Grail, conditioned to be 
void on the payment to Gradt or his assigns of the sum of 
fifteen hundred pounds; one thousand thereof within three 
months after the 24th Juiy, 1779, and the residue within 
three months after the 24th July, 1780. It appears, also, 
that Montgomery duly conveyed bis reversionary interest 
in the premises to Kerr, Nesbit and Brown, upon certain 
trusts to himself for life; and after his death, then in trust 
for his infant daughters, Rachel and Rebecca, the wives 
of the defendants, Wellborn and Stokes; and that he died 
some time in the year I780; that the mortgage money 
Was not paid when it became due; that Grafft died, and 
that on the 7th February, 1784, Bagge, his administrator, 
assigned the mortgage term with the debt to Marshall, by 
whom it was in like manner bequeathed to Benzein, who 
also bequeated it to Canow, who on the 17th May, ISL5, 
executed a release thereof to Mrs. Stokes and Mrs. Well- 
born, the cestut que trusts aforesaid, who were then in 
possession. The lessors of the plaintiff claimed title under 
a grant from the state to Joseph Holman, dated the 3d 
March, 1779; by mesne conveyances from Holman regu- 
larly deduced, and a possession under this claim of title 
in themselves and their assignors, from the date of the 
grant down to the 8th November, 1814, when the posses- 
sion was taken by the defendants. _ 

Did nothing else appear in the case, we apprehend that 
the judgment must be reversed, for that, upon this view 
of it, the plaintiff would be entitled to recover. Upon the 
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execution of Montgomery’s mortgage, the legal estate for Drcemner, 


the term of years thereby created passed to Grafit, and by 
Montgomery’s deed to Kerr, Nesbit and Brown, the legal 
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reversion immediately dependent thereon was transferred Weuzzorn. 


tothem. This latter conveyance is not made a part of the 
case. if, under that conveyance, or by other means, any 
legal estate was raised or transferred to the daughters of 
Montgomery, it is to be regretted that the fact does not 
appear. We cannot presume it, but must understand that 
they had no other than the beneficial or trust estate which 
the case states to have been declared for them in that 
conveyance. The statute of limitations which was sus- 
pended by several acts of Assembly during the Revolu- 
tionary war, began to run in favour of the possession 
under the grant to Holman, in June 1784. As Grafft or 
his assignees did not enter within seven years thereafter, 
and it is not shown that they were within any of the 
exceptions of the act of L715, he, and all claiming under 
him, were barred from any entry thereafter to be made. It 
is stated in the opinion of his Honor, that although the 
right of entry of the mortgagee was thus barred, the night 
of the reversioners was not thereby affected. We believe 
this position to be correct. The statute excludes and disa- 


bles from entry such persons as fail te enter within seven 


years after their right or title shall have acerued. The 
ouster of a tenant for years under the claim of a fee by a 
stranger, is said in the books to be a dissesia of him 1D 
reversion or remainder. Whether it is to be so regarded 
in our country, where an ejectment is the only remedy, or 
the only remedy in use, for trying disputed titles, may be 
a question worthy of consideration. But, however this 
may be, the reversioner, during the continuance of the 
prior estate, has no right to the possession of the land—and 
cannot therefore have a right to enter thereon. Orrell v. 
Maddox, Runnington on Ejectment, Appendix I. Doe ex 
dem. Cook v. Danvers, 7 Hast, Rep. 299. As his right of 
eniry arises upon the expiration or extinguishment of the 
term, he has seven years thereafter to assert it, and until 
those seven years expire, he is not within the bar of this 
statute. See 2 Preston on Abstracts, 351. But there is 


Whether 
the ouster 
of a tenant 
for years 
under the 
claim of a 
fee by a 
stranger, 1s 
a disseisin 
of him in 
reversion 
or remain- 
der, in this 
State? Qu. 
But whe- 
ther it be so 
or not, the 
reversioner 
nas no 
right to en- 
ter on the 


316 


DECEMBER, 
1335. 


‘Gwyn 
U. 

WELLB ORN 
possession 
until the 
expiration 
of the term 
for years, 
and until 
that time 
will not be 
affected by 
the adverse 
possession. 


IN THE SUPREME COURT 


a mistake in supposing, upon the facts stated, that the 
release by Canow to Mrs. Stokes and Mrs. Wellborn, 
extinguished the estate of the mortgagee, and thereby 
gave right of immediate possession to the trustees. In 
equity indeed the mortgagor is held to be the real owner 
of the land, the debt being regarded as the principal thing, 
and the land the accessory—as security for the payment 
of the debt. But at law it is otherwise. The legal interest 
in the term passes upon the execution of the mortgage, 
and if the money be not paid according to the condition 


of the mortgage, then the estate becomes absolute at law 


in the mortgagee. A Court of equity will allow a mort- 
gagor to redeem within a reasonable time by paying the 
principal and interest of the debt and costs, and when this 
is done the mortgagor acquires an equitable right in the 
term. But the term in daw is not, by the payment of the 
debt after the day, divested from the mortgagee; it yet 
remains mn the mortgagee, and is to be assigned, trans- 
ferred, or surrendered, as other legal terms for years. 
Mrs. Wellborn and Mrs. Stokes had, as appears from the 
case, an equitable estate, subject to the charge of the 
mortgage debt; and it may be, as was declared in the 
opinion, that the release extinguished this charge, and 
that they then had an estate in equity freed and exonerated 
therefrom. But however this may be, ix law, they had 
no estate in the land. ‘The freehold, subject to the term, 
was in the trustees, or the survivor of them, or in the heirs 
of the survivor (if a fee simple), or in the heirs or devisees 
of Montgomery. Tf, therefore, Mrs. Stokes and Mrs. 
Wellborn acquired any interest at law under the deed of 
release, it was the mtercst of the mortgagee ; the term was 
not thereby extinguished, but assigned—and if his right 
of entry had been taken away, by the possession of 
Holman, they claiming as his assignees, could not be 
in any better situation. We, however, must understand 
that nothing passed by the instrument. It is not set 
forth, but the case states it to be a release from the 
assignee of the mortgagee to those equitably entitled 
to the estate in reversion. There was no privity to 
make it operate as a release or surrender, and if an 
assignment could be made, it is not shown that it pur- 
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ported to make an assignment of the term. Upon this Drcemerr, 
view then the legal term was still outstanding, the right of aoe, 
entry under that term was barred—the trustees of the ae 
defendants had no right to the possession until the expira- Wez.usorn. 
tion of the term—and there was, therefore, no existing 
legal defence to the plaintifi’s right to recover. 

But there is an important fact in the case which is not 
prominently presented, but which nevertheless appears, 
and may entirely change the legal rights of the parties. 
The mortgage deed is appended to, and expressly stated to 
be made a part of the case, and on it ts the following 
endorsement: “ Wilkes County, North Carolina, Novem- 
ber the 8th, 1815. Received of John Brown, trustee 
under the decree of the Supreme Court of North Carolina, 
in the case of C. L. Benzein’s executors and others, com- 
plainants, and William Lenoir and cthers defendants, the 
sum of $9,263, being in fuil satisfaction for the within 
mortgage, and of the sum decreed in the said suit. 

“Jno. G. Canow, by his Att’y, 
« Lewis D. Scrrweinrrz.”’ 

We are to regard this endorsement as authentic, or it 
would not have been made a part of the case; and it must 
be understood to have been exhibited in evidence by the 
defendants. If the John Brown therein named 1s the same 
John Brown named in the conveyance of Montgomery, 
and the survivor of those to whom the legal reversion was 
thereby granted, or has by inheritance or otherwise suc- 
ceeded to the estate of the grantees in that conveyance, 
then at the date of this endorsement he had the legal free- 
hold dependent on the term as the trustee of the wives of 
the defendants. In the case of Furmer on dem. of Harl 
v. Rogers, 2 Wilson’s Rep. 46, the heir at law of one who 
had executed a mortgage term for five hundred years, 
brought an ejectment against the defendant who had the 
mortgage deed in fis possession. On exhibition of the 
deed, it was found to have an endorsement on it, without 
seal or stamp, in these words: “ Received this — day of 
March, 1738,” (being after the day limited by the proviso,) 
“of A. B.” (the mortgagor.) so much money “ for all prin- 
cipal and interest till this day; and I do release the said 
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Decraser, A. B., and discharge the within mortgaged premises from 
188°. the term of five hundred years.” Signed by the mort- 
ok gagee. It was resolved by the Court that before the 

Waerinorn. statute of frauds, a lease for years, either by deed or parol, 

might have been surrendered without deed by parol; that 
the words release and discharge the term of five hundred 
years, are much stronger than words which in many cases 


have arnounted to a surrender, wt res magis valeat quam 
pereat; that, under the statute, a lease for any term of 
years may be created by writing without deed, and that 
the same may be surrendered by deed or note in writing, 
and that there was no occasion for a stamp upon this 
eae s endorsement, it not being a deed. In the year 1815 we 
frauds,a had no statute of frauds, and a surrender of a term might 
term of ; 
years, have been made wholly by parol. ‘The endorsement in 
bien the case before us does not contain words quite as strong 
rol, might as those in the case quoted,‘‘release the said A. B. and 
eRe discharge the within mortgaged premises from the term,” 
ed wholly but connected with the surrender of the mortgage deed 
Py Pere ty him having the immediate legal reversion, the court 
would construe the endorsement as amounting to a surren- 
der of the term. The mortgagee delivers the lease to 
him whose estate commences in enjoyment as soon as the 
interest in the lease expires, with an endorsement that he 
has received full satisfaction “ for the within mortgage, and 
of the sum decreed upon it.” A surrender is “ the yielding 
up of a particular estate to him that hath the immediate 
estate in reversion or remainder, wherein it may drown by 
Surrenders Agreement between them.” I Inst. 357, b. Surrenders 
are favour- are always favoured in law. I Inst. 338,a. They require 
They a no technical words but such only as express the intention 
faire moto. yield up. 2 Rolls. Abr. 497. Sheppard’s Touchstone, 
words, but 305. That intention, we think, would be plainly mani- 
Serica fested here. The mortgagee declares his assent that the 
the inten. mortgage shall continue no longer; and declares this 
ee yield assent to him whose enjoyment takes place upon the deter- 
mination of the mortgage. 
We are also of opinion, that the objection that Canow was 
not in possession at the time of this transaction, was pro- 


properly overruled. The possession of the mortgagor, or 
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of those who claim under the mortgagor, 1s the posses- 
sion of the mortgagee. It is not stated in the case, that a 
possession in fact, ever was taken under the mortgage. A 
legal possession, was transferred by operation of the deed 
of bargain and sale. But whether the possession was left 
with Montgomery, and held by him and those in reversion, 
until the dispossession by Holman; or was actually taken 
by Grafft, and after his dispossession, was retaken by the 
defendants, seems to us immaterial; for whenever retaken, 
it was a possession, avowedly as representing the mortga- 
gor, and therefore is, in /aw, at most but a tenancy at the 
will, or by permission of the mortgagee. Having this 
possession by his tenants, the defendants, he could right- 
fully surrender the mortgage term to him, having the 
immediate estate in reversion. 

It has cecurred to us, that an objection might be raised, 
though none such is intimated in the case, to the validity 
of the assignment made by Grafli’s adiainistrator to Mar- 
shall, because of the adverse possession of Holman. If the 
assignment were necessarily null as to all purposes and to 
all persons, we should be cbliged to consider the case, as 
though none had been in fact made. But waiving all other 
modes in which it migft be operative, we can see no rea- 
son why an assignment, like any other conveyance, may 
not take effect by estoppel, between parties and privies, 
and thus legally operate to transfer the estate of the assig- 
nor, although he was not in possession, when the assign- 
ment was executed. As the case finds the fact, that the 
adminisirator of Grafft did assign or convey the term to 
Marshall, we must suppose it to be an effectual assignment 
or conveyance, so far as in law it could operate. As be- 
tween the parties, therefore, the interest of Grailt passed to 
Marshall, and ultimately to Canow, who made the surren- 
der, which merged the term in the reversion. The instant 
the term ceased, the right of entry accrued to him, having 
the immediate reversionary estate. His cestut que trusts 
were then on the premises. Before the surrender of the 
term, they were the tenants of the termor or mortgagee. 
Upon the surrender, they became in law the tenants of the 
surrenderee, their own trustee. 
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Decemser, The case, however, is altogether silent in informing us 
188. who is the John Brown named in the endorsement. He is 
"described therein, as John Brown “trustee under the de- 
Wexigorn. cree of the Supreme Court, in the case of Benzien’s Exec- 
utors and others complainants, and William Lenoir and 
others, defendants.” ‘This description is hardly applicable 
to one who was not declared trustee by decree, but created 
Where it trustee by act of the party. However this may be, we 
does not —_ cannot assume asa fact, that because the person mentioned 
ea eee in the endorsement, bears the same name with the indivi- 
ee dual mentioned in Montgomery’s conveyance, made thirty- 
name is the four or five years antecedently thereto, the person desig- 
son, this. mated in the endorsement is the same who is mentioned in 
court can- the conveyance. If he be not the same, then it does not 
eee to appear that he had any legal estate in which the mortgage 
be so. term could merge. 

As the lessors of the piaintiff made out a prima facie pos- 
sessory title to the premises; and it does not appear upon 
the facts stated, that a right of entry had accrued to the 
defendants, or those under whom they claimed, so as to 
defeat the possessory title; we feel ourselves bound to 
reverse the judgment, and to award a ventre de novo. On 
a second trial, the parties seeing distinctly the points on 
which the controversy turns, will have an opportunity of 
distinctly showing the facts which may definitely settle 
their legal rights. 


Por Curiam. Judgment reversed. 


GWYN 


SAMUEL GREEN »v. ELIZABETH S. CALDCLEUGH, Executrix of 
ALEXANDER CALDCLEUGH. 


The mere existence of disconnected and opposing demands, between two par- 
ties, one of which demands is of recent date, will not take a case out of the 
statute of limitations. There must be mutual running accounts, having 


reference to each other, between the parties, for an item within time to 
have that effect. 


Tis was an action of assumpsit, tried at Davidson, on 
the last Circuit before his Honor Judge Norwoopv. The 
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declaration contamed counts for work and labour done in Decemszr, 
{OF 


the service of the defendant’s testator; goods, wares, and 
merchandize sold and delivered, and moneys paid to the 
use of the testator. Pleas,—set-off; and the statute of 
limitations. To the last plea the plaintiff replied, that the 
defendant’s testator assumed within three years before the 
issuing of the writ. The plaintiff offered evidence to estab- 
lish his account, and to show the value of his services, 
which commenced in 1821 and ended in 1832. The defen- 
dant did not produce any account of articles furnished, or 
debts owing by the plaintiff to her testator, but offered evi- 
dence that the plaintiff drew his support, and all the means 
of his annual necessary expenses from her testator, while 
engaged in his service. She insisted that the jury should 
take this into consideration; not as a payment on account 
between the parties, nor as a set-off, but as affecting the 
rate of compensation for the plaintifl’s services. The plain- 
tiff admitted that he had drawn annually from the estate of 
the defendant’s testator, articles and money for his support 
and maintenance, up to the year 1832. The defendant 
further proved, that in May, 1831, her testator paid to a 
creditor of the plaintiff, at his request, the sum of three 
hundred and thirty-two dollars, which she insisted upon as 
a set-off. The defendant’s testator died in April, 1833, and 
the writ was issued the 30th of July, 1833. His Honor 
charged the jury, that there were mutual accounts between 
the parties; and the last items in the defendant’s account 
being within three years, the whole claim of the plaintiff 
was taken out of the operation of the statute of limitations. 
Under this instruction, the jury returned a verdict for the 
whole amount of the plaintiff’s claim, deducting the sums 
paid by the defendant’s testator; and the defendant ap- 
pealed. 


Pearson and Mendenhall for the defendant, contended : 
Ist. That the rule as to accounts-current, was laid down 
too broadly by his Honor, and was not applicable to the 
ease before the Court. The rule is admitted in cases fall- 
ing within the exception to the statute of limitations, 1715, 
(Rev. ch. 2, sec. 5.) It exiends to actions on the case, as 
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a well as actions of account, and includes mutual current 


GREEN 


v. 
CaLD- 


CLEUGH: 


accounts between other traders, as well as merchants. 
Bull. N. P. 149-151, Coles v. Harris. Cranch v. Kark- 
man, Peake’s N. P. 121. To set the benefit of that excep- 
tion, a special! replication is necessary. Webber v. Tivill, 
2 Saund. Rep. 125. 

The rule does not extend further as a rule of law, but is 
a question for the jury. In Catling v. Skoulding, 6 Term. 
Rep. 189, it was held, that mutual accounts containing 
items in time, take the case cut of the staiute of limitations, 
independent of the exception; for the entering a new 
item, and giving credit by a party, is evidence to prove a 
promise to account. See Heyling v. Hastings, 1 Lord. 
Ray. 421. 28aun. Rep. 127, a. note. But whatever might 
have beea the old doctrine, as to an acknowledgment tak- 
ing a case out of the statute, it is now the better opinion, 
that the action is founded on the xew promise, which must 
be an express one; or there must be such an admission of 
facts, as clearly shows, out of the party’s own mouth, that 
a certain balance is due, from which the law can imply an 
obligation and promise to pay; or that the parties are yet 
to account, and are willing to account and pay the balance 
then ascertained. See Bank of Newbern v. Snead, 3 
Hawis, 500. Peeples v. Mason, 2 Dev. 368. Ballenger 
v. Barnes, 3 Dev. 460. Danforth v. Culver, 11 John. 
146. Lawrence v. Hopkins, 13 John. 288. Coliman v. 
Morsh, 3 Taun. Rep. 380. Pitman v. Foster, 8 Eng. Com. 
Law Rep. 67. Acourt v. Cross, 11 Eng. Com. Law Reps. 
124. And the case, upon all the circumstances, ought to 
be left to the jury to find the promise. 

Qnd. This is not an account current; on one side there 
is but one item; and accounts to take a case out of the 
statute must be mutual, and must have reference to each 
other. Mere counter-charges will not have that effect. 


No counsel appeared for the plaintiff. 


Danie, Judge, after stating the case as above, pro- 
ceeded :—It has been decided, that if there be mutual run- 
ning accounts on each side, then a new item in either 
account, within three years, may take the whole account, 
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on both sides, out of the statute; each party in that case, es 


being considered as having suspended the application for 
payment, on his side, of the demand, in faith of the mutual 
dealings. I Chiity’s Prac. 777. Cathng v. Skoulding, 
6 Term Rep. 189. Peake’s Rep. 121. 2 Saund: Rep. 120, 
127, notes6and 7. But it seems to us, that the true prin- 
ciple to be extracted from these decisions, applies only in 
those cases, where these items are clearly parts of one 
continuing, mutual account, which, by the assent of the 
parties, are to be charged therein, whenever the same shall 
be adjusted. ‘This assent may be shown by direct evt- 
dence of an agreement to that efiect. It may be inferred 
also, when each party keeps a running account of the 
debits and credits of the account; or ies one only, with 
the knowledge and concurrence of the other, is confided in 
to keep the account of ail the mutual dealings. in these 
cases, the new items are evidence affirming the continu- 
ance of an unsetiied accouwiit at that time, aud warranting 
the fair presumption of a promise to settle it, and to pay 
the balance, which may be ascertained on settlement. 
The whole of the reciprocal demands, comprehended in 
such running accounts, are thereby taken out of the 
statute; the account is not to be split; but what shall be 
found upon all the items to be the balance, is the true debt 
between the parties. That the mere fact of the existence 
of disconnected and opposing demands between two par- 
ties, one of which demands is of recent date, shali take the 
case out of the operation of the statute; shall be evidence 
of a promise to pay that oiner, or to allow it ina settle- 
ment, is, in our opinion, aot an inference of law or of 
reason, although some adjudications, and several loose 
dicta, appear to sanction it. it wouid operate in practice 
to deprive a pay of the ieee to oppose two defences 
toa claim which | nd the statute of lim- 
itations. The case ire us, does not state any evidence 
of an account-current between the parties, unless such an 
account js necessarily to be implied, from the fact of oppos- 
ing demands. It does noi appear that the payment by 
defendant’s testator, to the creditor of the plaiauil, of the 
sum of three hundred and thirty-two dollars, was intended 
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Decemner, to be on account of, or in part payment ‘i the plaintifi’s 


1835. 
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with. The defendant offered it mere ely as aset-off Hit 
had been in part payment, it would pes taken the case 
out of the statute; it would have been a oN al 
admission of a continuing hability. Burleigh v. Stvl ‘ 8 
Barn. & Cres. 36; 15 Eng. Com. Law Rep. 151. 

This Court being of opinion, from the case siated, that 
there were nei matual, open running accounts between the 
parties, so as to bring the case within the rule supposed by 
the Judge; a new trial must be granted. 


Per Curiam. Judgment reversed. 


eee it was apparently wholly disconnected there- 


Seana.) aeeeeniael 


THE STATE v. LEWIS JOHNSON AND CHARLES ROSE. 


Whether an indictment will lie at the common law," for a forcible” dctainer, 
after a peaceable entry, Qu? But it is certuin, that ncither by the ecmmon 
law, nor under the statutes, can it bc maintained, where the entry is both 
peaceable and lawful. 


Tuis was an indictment at common law for a forcible 
entry and detainer, tried at Wilkes, on the last Circuit, 
before his Honor Judge Marri. 

On the part of the state, it was proved, that the prose- 
cutor was in possession, claiming to be owner, of the 
premises on which the trespass was alleged to have been 
committed: taat im one of the fields, there stood an old 
dwelling-house, in which he had placed a quantity of 
straw, and a basket, containing a bag and an apron: 
that these articles continued in the house, until the day 
when the trespass complained of tock place: that: on that 
day, the prosecutor and his wife went to the house, intend- 


ing to occupy it; when they found, that the defendant, 


Tonnend: had thrown the straw and the basket out of the 
house, into the yard, and was standing in the door, with 
a large stick, and threatened them with®personal violence, 
if they presumed to enter: that the other defendant, Rose, 
Was at that time engaged at work in the field. It was 
further stated by the prosecutor, that he himself had done 
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some ploughing in the field preparatory to making q crop 
init. The defsadant Johnson then produced in evidence 
a sheriff's deed to himself, for the same premises, by which 
it appeared, that he had pu rehased them, before the time 
of the alleged trespass, under execation, as the property of 
the prosecutor: that after ais purchase, and a few days 
before his said aileged trespass, he had entered on the 
premises, surveyed them, and directed the other defendant, 
Rose, to take possession of, and occupy the same. He 
also proved, that there was no shutter to the door of the 
house ; but cniy some rails placed across the door-way to 
keep out stock. Upon this evidence, the jury, under the 
instruction of his Honor, found the defendants guilty. A 
new trial being moved for, and refused, the defendants 
appealed. : 


AQ 
Na LE 


No counsel appeared for the defendants. 


The Attorney-General, tor the state. 


Danist, Judge. The case under consideration is an 
indictment at common law, for a forcible entry and forcible 
detainer. The defendant peaceably entered, and the con- 
viction is on that branch of the indictment, which charges 
a forcible detainer. This bring us to the inquiry, whether 
Johnson, if he had a right of entry, and did enter peace- 
ably, had not a right to detain with force, and with a 
strong hand? No question appears to be raised by the 
case, as to Johnson’s title. We take it, therefore, that the 
judgment and execution under which the sheriff sold (as 
weil as the deed) were either exhibited or admitted on the 
trial. We have examined the case, and now decide it, on 
the understanding, that whatever interest or estate the 
prosecutor formerly had in the land, had passed to John- 
son, by the sheriff’s deed; and that he had a legal right 
of entry. In Af Dougall v. Sitcher, 1 John. Rep. 43, it 
was decided, that a purchaser of real estate, under an 
execution, may enter and take possession of the premises 
ina peaceable manner, though some goods of the former 
proprictor are left on them. The same doctrine was 
held by the Court, in the case of The People v. Nelson, 
13 John. Rep. 340. In Taylor v. Cole, 3 Term Rep. 292, 
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the Court of King’s Bench heid, that-a purchaser under a 
sheriff ’s sale, on an execution, might peaceably enter, and 
retain the possession. He may break open the outer door 
of the house, and take pogsession, although goods of the last 
tenant remain there. I Bing. 58; 8. C. 14 Eng. Com. 
Law Rep. 59. If he who has a right to enter, obtains 
possession by force, the person who had no right to retain 
the possession, cannot sustain an action for such forcible 
regaining the possession, so far as regards any alleged 
injury to the house or land; but at most, only for any 
unnecessary personal injury in turning him out, or avoid- 
able damage to the furniture. Tuunton v. Costar, 7 
Term Rep. 427. Rex v. Wilson and others, 8 Term Rep. 
357. Turner v. Maymott, 1 Bing. 158; 8 Eng.Com. Law 
Reps. 280. Wildbor v. Rainsforth, 8 B. & C.4; 15 Eng. 
Com. Law Reps. 144. 1 Price, 4. Rogers v. Pitcher, 6 
Taun. 202; 1 Eng. Com. Law Reps. 355. But if he who 
has aright of entry, be guilty of a forcible entry, he may 
be indicted for a disturbance of the peace. In such a 
case, the owner ought to await the result of legal proceed- 
ings byejectment. Johnson, having a right to enter, and 
doing so ina peaceable manner, which is defined by an 
ancient statute, (5 Richard 2, c. &,) to be, * not with strong 
hand, nor with multitude of people, but only in a peace- 
able and easy manner,” had a right to retain possession so 
lawfully gained, by force, in the same way that he might 
defend any other portion of his real or personal property. 
The entry, to authorise proceedings ina summary way, 
before Justices, under the statute of 8 Henry 6, c. 9, must 
be an unlawful entry, followed by a forcible detainer, and 


so stated in the inquisition, or it will be quashed. The 
King v. Oakley, 24 Hag. Com. Law Reps. 61. If an 


indictment wil! lie at common law for a forcible detainer, 
after a peaceable entry, a question on which much doubt 
is entertained, we hold it to be certain, that it cannot be 
maintained for such a dctainer, either by the common 
law, or under the statutes, if the peaceable entry were 
also lawful. Johnson’s entry was peaceable and lawful; 
and Rose, the other defendant, entered by his permission, 
peaceably, and made no effort even to detain with force. 
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We think the judgment should be reversed, and a new a a 


trial granted. 
STATE 


Per Curiam. Judgment reversed. . 
JOHNSON, 


ELVY LITTLETON ». REDDING LITTLETON, ct al. 


A conveyance of lands made by a man, in contemplation of marriage, with 
the view of defeating his intended wife of her dower in those lands, is 
void, as against the widow, under the act of 1784, (Rev. ch. 204.) 


Tus was a peririon filed by the widow of Zachariah 
Littleton, against the children and heirs-at-law of her 
deceased husband, alleging, that he had died seised of three 
several tracts of land therein described; in which she 
claimed dower, and prayed that it might be assigned to 
her. The defendants pleaded, that their father was not 
seised or possessed of the lands mentioned, at the time of 
his death; and thereon the plaintiff took issue. 

On the trial, at Onslow, on the Fall Circuit of 1833, 
before his Honor Judge Serriz, the defendants gave in 
evidence a deed, made to three of them, by their father, 
bearing date the 10th day of April, 1805; whereby he 
gave and conveyed to them, all the lands mentioned in the 
petition, and also, all the other estate, real and personal, 
which he then owned. ‘This deed was acknowledged by 
the donor, in the County Court, in October, 1805, and 
registered in January following. To avoid the operation 
of the deed, the plaintiff insisted, first, that it had never 
been delivered ; and, secondly, if it had, that it was void, 
as against her, because it was made upon the fraudulent 
intent, to defeat her of dower. 

It did not clearly appear, at what time the —, was 
executed; whether before or after the plaintiff’s marriage, 
which took place on the 25th day of April, 1825. It was 
stated by the subscribing witness, that it was executed 
about the time, and probably on the day the deed bears 
date: that it was kept by the donor; and that, after some 
misunderstanding with the plaintiff, he acknowledged it in 
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Court. Some months afterwards, the donor deposited the deed 
with the witness, with directions to keep it, until he should 
be dead, and then to bring it forward. There were several 
children born of the marriage; and then the donor, many 
years before his death, took the deed from the witness, and 
put it among his own papers, where it was found at his 
death. The donees were all infants of very tender years, 
when the deed was made; and the plaintiff was ignorant 
of its existence, at the time of her marriage; and the hus- 
band continued in possession of the property, during his 
life. 

His Honor instructed the jury, that there was no 
evidence of a delivery, at the time the deed was executed ; 
nor did the acknowledgment of it, for the purpose of regis- 
tration, amount, under the circumstances, to a delivery ; 
nor did the deposit of it with the witness, unless it was 
given to him on behalf of the donees, to keep for them, or for 
their benefit; in which last case, the delivery would be 
good and irrevocable. 

His Honor further instructed the jury, that the right of 
a widow to dower, was as much favoured in law, as the 
rights of creditors or purchasers are under the statutes to 
prevent frauds on them. That if, therefore, the deed was 
made after the marriage, or being before, was made in 
contemplation of it, and, in either case, with the intent to 
defeat the plaintiff of dower, it was void as against the 
plaintiff; and, for the purposes of this suit, the husband 
died seised of the land. He left it to the jury, upon the 
evidence, to infer, or not, as they might think the truth fo 
be, whether the deed was made in contemplation of the 
marriage with the plaintiff; and with the intent alleged by 
her. The jury found, that the deed was made fraudulently, 
and with intent to defeat the plaintiff of dower; and also, 
that said Zachariah was seised of the lands, mentioned in 
the pleadings, at the time of his death. 

The defendants moved for a new trial, for misdirection, 
which was refused; and a judgment was given for the 
plaintiff that she recover her dower of one-third of 
said lands, and that a writ issue, &c., to have the 
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game allotted to her; from which the defendants appeal- 
ed. 

J. H. Bryan, for the defendants. 

No counsel appeared for the plaintiff. 


Rerrt, Chief Justice, having stated the case as above, 
proceeded :—The state in which the case is placed by the 
special findings of the jury, requires the affirmance of the 
yudgment, if the opinion given by the Court upon either 
point, be correct; for that renders the other immaterial. 
it is not thought necessary, therefore, to discuss here 
the positions of the Judge who presided at the trial, upon 
the questions, as to the delivery of the dced. 

Upon the point of fraud, it must be taken upon the 
exception, that the deed was made before the marriage. 
The legal question which arises, 1s, whether the deed thus 
made, upon the express intent found, is void as against the 
plaintiff. In the case of Tate v. Tate, | Dev. & Eat. Eq. 
Rep. 22, I expressed for myself, the opinion, that such 
a deed is void. In that opinion, the whole Court now 
concurs. 

The act of 1784 (Rev. ch. 204, sec. 8,) 
important alterations ia the rights « 
ee dowable of all the le 

seized during coverti eee 


makes several 


Sho was, 
‘nds of which her husband was 
of whica he could, by no method, 
ee her. But she was not dowable of those of which 
the husband was not legally seized; although he might 
have enfzofled another in trust for himself the day before 


peal 


the marriage, and ex: es IY to seb dower. She was 
also entitled to one-third of the surplus of the personalty, 
not elu of by will; but sunsect to be deprived of the 


af 


whole of it, by the dispositions of the iusband in his Iife- 
time, or by his will. Tho provision for her is in some 
respects increased, and in others, lessened, by the act. She 
cannot now be cut off from the personality, either by 
advancements to children, or by icstamentary gifts. She 
may dissent from the will, and then, or in the ease of intes- 
tacy, shall have a child’s part of the personalty, and one- 
third of the lands of which her husband died seized. 
Gifts to her own children, or to those of a former marriage, 
made over before her marriage, are to be brought into 
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Decemser, hotchpot, for her benefit. Davis v. Duke, Conf. Rep. 361. 

1835. This secures her, to a great extent, in a reasonable provi- 
icant ag sion out of the personal estate. Not entirely, indeed. The 
footing husband may yet give away in his lifetime all his personal 


Hine eon effects; and a child advanced, cannot be compelled to 

fully ad- restore. But no man is expected to strip himself; nor to 
k c d. = * 

ee advance some children, so as to leave others destitute. In 

The caseof ,. ee : ' ; 

Davis v. this respect, the wife is placed on the same ground with 

Cat Rs children not fally advanced; which is deemed a sufficient 
‘OFIT, . 


36l,ap- security to her. But in respect to dower, she stands 

proved. —_ alone; her rights being in opposition to all the children. It 
was necessary, therefore, to protect her, as against all of 
them, and against the acts of the husband in favour of any 
of them, which could have, or were intended to have, the 
effect of leaving her unprovided for. Hence, when her 
dower was confined to the ilands of which he died seized, an 
enactment became indispensable, that she should not be 
injured by those alienations which the husband made for 
the sake of defeating her. It accordingly comes in by 
way of proviso to the clause which fixes her dower, and 
declares, that “any conveyances made fraudulently to 
children, or otherwise, with the intention to defeat the 
widow of her dower hereby allotted, shall be held and 
deemed void, and such widow shall be entitled to dower 
in such land, so fraudulently conveyed, as if no convey- 
ance had been made.” 

The Court does not understand his Honor’s declaration, 
that the rights of the widow are as much favoured, by the 
act of 1784, as those of creditors and purchasers are by 
that of ['715, to mean, that conveyances void as to the 
latter class of persons, in respect of the consideration, are 
also, for the same reason, void as to the widow. The case 
did not call for any exposition of that general doctrine. 
The remark seems not to have been material to the 
instruction needed by the jury, and is supposed to have 

A been intended to express only the idea, that each class of 
those persons had established legal rights, and that every 
conveyance intended to defeat them, 1s equally avoided by 
the authority ofa statute. This leaves it to be settled, 
upon the construction of each statute, what conveyances 
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import in themselves the intent which vitiates them, 
under that statute. Between those statutes, there seems 
to be, upon their terms, and from the subject-matter, a 
material distinction. Cenveyances may stand against a 
widow, which could not against purchasers and creditors. 
Upon the act of 1784, the observation is more obvious 
that only fraudulent conveyances are avoided, and not 
voluntary conveyances, as such. ‘The statute, unlike that 
of 1715, is altogether silent upon the subject of the consi- 
deration. e intent spoken of, is the actual intent to 
defraud the widow; and the statute specifies no fact as 
therein supposed to denoie its existence, or repel the 
imputation of it. The consideration of a deed does not 
necessarily—except as made to do so by statuie—enter 
into the intent of the parties; althoughit is evidence of 
it, more or less strong, according to other circumstances. 
A deed made during the marriage, in trust for the husband 
himself, would be plainly within the act. The inference, 
that he divested himself of the seisin, to exclude his wife, 
would be irresistible. If made long before marriage, and 
not in contemplation of it, there would be no evidence of 
such intent; or if made immediately before, and also com- 
municated to the wife before marriage, there would be 
neither actual nor intended deception, without which, 
there is no fraud. Such bars have, however, been since 
removed, by another statute, which makes the wife dowa- 
ble of equitable interests; waich shows, by the way, the 
interpretation proper for the act of 1784, as to convey- 
ances made at any time, waich are wanting in good faith. 
But dona fide conveyances, thai is io say, such as are not 
intended to defeat the wife, do not seem to be within the 
meaning, more than within the words of the act. Such 
are sales; to make which, an unfettered power is allowed 
the husband. Such, too, appear to be bona fide gilts, 
whereby the husband actually and openly divests himself 
of the property and enjoyment in his lifetime, in favour of 
children, or others, thereby making, according to his 
circumsiances, and the ituation of his fa nily, a just and 
reasonable present provision for persons having meritorious 
claims on him, and with that view; and not with the 
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convey- 
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in the for- 
mer, volun. 
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VEYUNCES, 
are not 
fraudulent, 
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account of 
their being 
voluntury, 


There 
must be an 
actual in- 
tent to de. 
fraud the 
wife of her 
dower, to 
avoid a 
conyey- 
ance under 
the act of 
1784, 
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Decenezr, view to defeat, nor for the sake of diminishing the wife’s 

i; dower. If suitable advancements for children upon their 
mre going into the world, or setting up business, or other 
Lrercerox. reasonable and immediate voluntary dispositions, were 


not deemed in the act bona fide, the purpose of the Legis- 
lature would have been more distinctly expressed, by 
saying, that the widow should be endowed of all lands 
of which her husband had been seized during the coverture, 
except such as he had in his hietime conveyed upon valu- 
able consideration. With respect to advancements to 
children, in particular, there would certainly have been a 
specific provision; since in the same act, the manner in 
which they shall be regarded, as between the children 
themselves, is expressly pointed out. Hence the conclusion 
is adopted, that the want of a valuable consideration, does 
not-constitute, absolutely and conclusively, the fraud men- 
tioned in the proviso of the Sth section. 

Any con- But the statute would be unmeaning, if it did not 


veyanc®, ™ embrace every case, in which, whatever may be the form, 
which the 

husband the husband supstantially reserves to himself the property, 
reserves to : ‘ : ; ise ‘ ; 

himeclf the during his life. Such a disposition is necessarly but 
hceges _ colourable, as determining presentiy his seisin. it is 
uring his ; : ; 

life, is essentially testamentary, as between these parties; for the 


apni seisin of the husband determines only eo istant: with his 
mt Colour - 


able, and life. A conveyance in those terms would, upon its face, 
erie create the mischief the act means toobviate. It would be 
the widow, bad, upon common law principles, within the custom of 
a of he London. Turner v. Jennings, 2 Vern. 612. 685. Fortesque 
1754, v. Hennah, 19 Ves. G7. So, ¥ from other circumstances, 


a it can be collected, that the apparent immediate disposition 
in which is not bora fide, that is, was not meant to be simply what 
ee. it purports to be; but that the donor intended that it 
diate dispo- should not interfere with his own enjoyment, but should 
ee hinder that of his wife, it would amount to the same 
Jide—is not thing. 

nee It must be immaterial, in such a case, whether the 
Se. deed be made before or after marriage. ‘The remoteness 
joyment of Of the day of its execution from that of the marriage, may 


aa prove to the jury, that it was not made with the imtent 


only to imputed toit. It can have no other effect. For when a 
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statute makes conveyances, intended to defeat a lega] Drcemsze, 
, id . 5 ug = ie 1835. 
right, void, upon the ground of fraud, all, whenever made, ___ 
which were intended to have that effect, are necessarily we 
included. When secretly made, in contemplation of the Lirrreton. 
marriage, that special intent constitutes express, positive, binder that 
a 4 *. . + « 4 ; « ; or 3 grG) 
or actual fraud—as it is indifferently called, in the books, widow. 


in contradistinction to that which is implied by law, 
merely from the tendency of an act. Express fraud must 
render everything into which it enters, vicious. It con- 
sists in meaning, at the time of an act, to produce thereby 
a particular prejudice to another; and that very conse- 
quence will be produced, if the act be allowed to stand. 


The statute 13 Eliz. makes void only such conveyances as Under the 

; : oe | stat. of 13 
are intended to defeat creditors ; and therefore, a volun- Biz, a con. 
tary conveyance by one then having no creditor, is not rs 

a ee . : . . eu , made with 
apparently within it. Yet, if it be made with a view to a view to 
becoming indebted, it is fraudulent and void. Taylor v. nae 
: ‘ » , sapsmmcraseesia ae 
Jones, 2 Atk. 602. This construction is absolutely neces- as much 

. Pow oo 4 . . . ‘ fraudulent 
sary to the preservation of the rights in favour of which jo.” 
the statute is made. A debt contracted immediately after made ae 

; ae : person al- 
the debtor has made himself insolvent, stands upon the ae ii. 
same footing with a previous one. There is the same ¢ebted. 
ee eee | pein: teed ieeaamed Unmet of Ye teal phe rea- 
intent in each case—infei red fi om the debtor’s disabling -.. ipod 
himself to pay, at the particular juncture, when he owed eas this 

2 : rule is 
a debt, or intended to contract it. founded, 

The same reasons apply to conveyances in prejudice of pies ; 

: . equally to 
the right of dower. Indeed, they are stronger, upon the conveyane- 
word used in the act of 1784. Et is “widow,” which is aoe 
not appropriate to the living woman whom the donor has after mar- 
pee era ae , ee ee aes riage, Un- 
married, more than to her whom he purposes to marry. It goruie act 
is properly descriptive of any woman, whem the donor of 1784, 
"d f Phd at nee one _ where the 
intents to dceteat of her rights, as his widow, whenever intent is to 
she shall happen to become his widow; and makes the pia ws 

: oe OWE O 
act reach every deed, at whatever period made, that was the widow. 


intended, when made, to intercept the marital rights of Indeed, the 


. , Pr , ; word “ wid. 
the wife, arising upon a marriage had, or proposed. ow,” used 
Here the evidence, upon which the question of intent erie 
| £1784, 


was left to the jury, was nearly as strong as it could be. makes the 


Ty ee: ney ade fteen da before the marrince: pee ance 
The deed was made fifteen days before the marriage; to sironoy for 
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three very young children, by a former wife; was for the 
whole estate, real and personal, of the donor; who care- 
fully concealed it from the intended wife, kept the deed 
and the estate until the marriage, and afterwards 
retamed the possession of the property about twenty five 
years. It is perfectly apparent, that a present advance- 
ment of the donees was ihe least of the donor’s thoughts; 
and that he never meant to impair his enjoy ment or control 
over the estate. 

The opinion of tne Court is, therefore, that the interlo- 
cutory judgment rendered is not erroneous ; which must be 
certified to the Superior Court, in order that it may be 
proceeded on, and the plaintiff have her dower allotted. 
And there must be judgment against the defendants, for 
the costs of this Court. 


Per Cuntam. Judgment affirmed. 


JOHN M. BLACK, Administrator, &c. of HUGH BLACK v. JOHN and 
DANIEL RAY. 


A bequest by a testator to his wift, of a “girl named Hannah, and my 
horses, &e. and my plantation, with all the lands adjoming to it, during 
her life-time,” passes but a life estate in the negro girl. ‘ 

The assent of an exccuter to a life estate in a slave, extends no further than 
such life-interest, and the reversion remains in the executor, which he may 
assert after the death of the life owner. 

Where a demand was read aloud from a written paper, any person who heard 
it may prove the demand, without the production of the paper from which 
it was read. 


Tus was an action of perinve brought by the adminis- 
trator de bonis non, with the will annexed, of Hugh Black, 
for the recovery of certain slaves; and tried before his 
Honor Judge Srranex, at Moore, on the last Circuit. 

The defendants claimed the slaves in question, by virtue 
of a purchase of the entire interest in them, from the 
widow of the testator, to whom he had bequeathed them 
in the following ciause of his will: “To my dearly beloved 
wife, Effy Black, I bequeath my negro fellow Toney, my 
negro wench Jean, and a girl named Hannah; and my 
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horses, and one half of my cattle; my hogs, sheep, and Drcemsnr, 
household furniture ; my plantation, with all the lands ad- zi 
joining to it, during her life-time.” Under this bequest, it “"), 
was contended for the plaintiff, and so decided by his Ray. 
Honor, that the wife took only a life estate in the slaves. 

For the defendants it was then objected, that by the assent 

of the executors to the legacy of the wife, all the interest 
which they had in the slaves was divested, and that no 

suit could be sustained by them, nor by the administrator 

de bonis non after their death, for the said slaves; and that 

if any action lay at all, it must be by the next of kin; 

but this objection was overruled. The defendants next 
insisted, that the plaintiff must prove a demand for the 
slaves, prior to the commencement of his action; whereupon 

the plaintiff, reserving to himself any right he might have 

to recover without such proof of a demand, introduced a 
witness, who stated that the plaintiff read aloud to the 
defendants, a demand for the slaves in question, from a 
paper which he held, and then gave to each of the defen- 

dants a copy, and another to the witness. The witness 
stated further, that without the aid of such copy, he did 

not know whether he should have been able to have re- 
membered the words of the demand, but that with its 
assistance he could state them from memory, without any 
reference to the written paper. ‘The defendants’ counsel 
objected, that although the demand was read aloud, yet as 

it was from a written paper, the paper itself must be pro- 
duced, or its absence accounted for; but this objection 

was also overruled by his Honor, and plaintiff had a ver- 

dict and judgment; from which the defendants appealed. 


W. H. Haywood, for the defendants. 


Mendenhall and Winston, contra. 


Buack 


Rurrin, Chief Justice—We think the judgment must 
be affirmed. The gift of the slave and land, and all the 
other articles, is in the same sentence. There is but a 
single disposing word, “ bequeath,” in the beginning of the 
clause, which extends to each thing given; and there 
is but one expression directing the quantity of estate, 
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« during her life-time” which is in the end of it, and neces- 

arily controls the interest in each subject of the gift. The 
only estate given, being for the life of the widow, the assent 
of the executors could go no further, and consequently the 
reversion remained in them. The Anonymous case in 2 
Hay. Rep. 161, 1s an authority upon both points, if one 
were needed on either. We suppose the last objection 
was not seriously taken. 


Per Cunrram. Judgment affirmed. 


JOHN and JOEL HILL, Exccutors of ROBERT HILL v. 
MATTHEW M. HUGHES. 


The gift of a slave by parol, since the act of 1806, (Rev. ch. 701,) operates as a 
baihnent ; and no length of possession under such gift, will raise a presump- 
tion of title in the donee. 

The possession ofa son-in-law under a parol gift from his wife’s father, is not 
evidence of fraud in the donor, as to the creditors of the son-in-law, unless 
there be a conveyance ofthe slave by the donce, for the benefit of his credi- 
tors, which is known to the donor, and aequicseed in by him. 

if the donee of a slave, under a parol gift, convey ium in trust to sccure 
ereditors, but by a stipulation m the decd, still retain posscssion, such pos- 
scssion is not the possession of the alicnce, so as to opcrate as a bar to the 
donor under the statute of lumitations. 


Derinvue for a negro slave named Harmon, tried at 
Stokes, on the last Circuit, before his Honor J udge Nor- 
Woon. 

The case, as it appeared in evidence upon the trial, was, 
that the slave Harmon was the property of the plaintiff’s 
testator in 1810 or 181], when one William G. Haynes — 
married his daughter; that upon, or soon after the mar- 
riage, the slave in question was put into the possession of 
Haynes, by his father-in-law, and so continued until the 
death of Haynes, in 1834; that in 1823, Haynes, who had 
treated the slave all along as his own, conveyed him by a 
deed to the defendant in trust, to secure a debt which he 
then owed, and which h> continued to owe until his death, 
and which was still subsisting at the time when this suit 
was brought; but by a stipulation in the said deed of trust, 
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the possession of the slave still continued with Haynes; Dzcewner, 
i835. 


that Robert Hill, the plaintiff’s testator, died in August, 
1834, and soon after, the plaintiffs as his executors, brought 
this action to recover said slave of the defendant, who, 
after the death of Haynes in the fall of 1834, had taken 
him into possession, for the purpose of closing the trust. 

For the defendant it was contended: Ist, That from the 
great length of time that Haynes had had possession of the 
slave, all the writings necessary to prove the gift ought to 
be presumed. 

Qndly, That the plaintiff’s testator, by permitting Haynes 
to hold the slave out to the world as his own, and thereby 
to get credit, upon the faith that the title was in him, 
was guilty of such a fraud, as to prevent him or his execu- 
tors from setting up their title, to the prejudice of such 
creditors. 

3rdly, That as the deed of trust stipulated that Haynes 
should remain in possession of the slave, the possession of 
Haynes, from the making of the trust in 1823, up to his 
death in 1834, was the possession of the defendant, the 
trustee; and that therefore the statute of limitations was a 
bar to the plaintiff’s recovery. 


Wis Honor instructed the jury, that since the act of 
1806, (Rev. ch. 701,) a parol gift of a slave operated as a 
bailment only; that in cases of bailment, the statute of 
limitations did not run until the termination of that con- 
tract; that the fact that Haynes claimed, and used the 
slave as his own, would not terminate the bailment, nor 
would the conveyance to the defendant have that effect, 
unless accompanied with actual adverse possession for 
three years; and that the possession of Haynes could not 
have that effect. He charged further, that there was no 
evidence that Hill, the father-in-law, knew of the convey- 
ance to Hughes; that without such knowledge, there could 
be no fraud in the case, unless at the time of putting the 
slave into the possession of Haynes; and that it was not 
seen how that could be a fraud upon the creditors of Haynes. 
He also charged that the presumption of title was, like any 
other presumption, subject to be contradicted by evidence. 


Hin. 


U. 
Hugues. 
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Decemser, A verdict was returned for the plaintifls, and the defendant 
i 


835, 


Hinz 


v. 
Hucues. 


appealed. 
No counsel appeared for either party. 


Gastron, Judge.—We find no error in the instructions 
complained of, to warrant the reversal of this judgment. 
There was no evidence from which a jury could presume 
a legal conveyance of the siave from fil to his son-in-law. 
To hold otherwise, would be an evasion of the rule of law 
distinctly laid down in the Act of 1S06, (Rev. ch. 701.) 
that has prescribed certain forms as indispensable in the 
transfer of slaves without consideration, “No gift of a 
slave shall be good or available in law or equity, unless 
made in writing; signed by the donor; attested by at 
least one credible su! Gecnibine witness; proven or acknow- 
ledged as a conveyance of Bae: and registered in the office 
of £ the Public Register.” Previously to this act, when a 
slave was put into the possession of a son-in-law by his 
wife’s father, and no more appeared, it was the presump- 
tion of law that the act was done gratuitously. The statute 
has not aitered this presumption, but it pronounces that ze 
title passes thereby. Necessarily then, the slave is held 
upon a bailment, revocable at any moment by the baulor; 
and no length of possession, under such a bailment, can 
make the slave the property of the bailee. 

On the question of fraud, the Judge properly instructed 
the jury, that the deed in trust made by Haynes, was not 
evidence of fraud in Hill, unless the knowledge of it was 
brought home to him. Llaynes’ long enjoyment of the 
slave, may indeed have deceived his creditors and sureties 
into the belief that 1t was his property. Every day brings 
to our notice instances of great hardship and inconvenience 
resulting from the operation of this statute. But the legis- 
lature must be presumed to have forseen these, and to have 
considered them as lighter evils than the frauds which the 
statute was designed to prevent. It is our duty to carry 
out the enactments, and we have no right to judge of their 
policy. It would be a manifest departure from the pro- 
vince of judicial interpretation, to treat as a fraud what 
the law sanctions. Without any evidence, therefore, 
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showing a concurrence of Hill in the unwarrantable use of pre 
the thing bailed, no Court or jury can have a right to call 


the bailment fraudulent, or deny to it any of its legal pro- ae 
perties. ec ae. 


It is perfectly clear, that the instruction of the Judge 
was right on the question of the statute of limitations. The 
possession of the bailee cannot be adverse, until the bail- 
ment has been determined; and the alienee under the deed 
of trust did not take possession three years before this suit 
was brought. 

Per Curram. Judgment affirmed. 


THOMAS GILLET »v. EDWARD 8. JONES. 


Epon a petition filed under the act of 1809 (Rev. ch. 773), te recover dam- 
ages caused by the ercction of a mill, damages may be assessed for an 
injury to the health of the plaintif and his fiinily, as well as for overflow- 
ing his fand. 

Ef, at the time of the trial of a suit upon a petition for damages under the 
act of 1809, five ycars have clapsed since the filmg of the petition, a 
a peremptory judgment for tho annual damage for five years is proper, 
whether such annual damage be above or below twenty dollars. 


Tis was a perrrion filed in the County Court of Jones, 
at September Term, i829, to recover damages caused by 
a grist-mill, erected and occupied by the defendant. ‘The 
petition alleged the plamtiff to be the owner of a tract of 
land in fee, on which was situate the dwelling house occu- 
pied by himself and family; that on a stream which ran 
through his land, the defendant erected his mill and dam, 
by which the water was thrown back upon the plaintiff’s 
Jand near his dwelling house, thereby covering a portion 
of his cleared ground and rendering it unfit for cultiva- 
tion; and also generating a large number of insects which 
infested his plantation and house, and corrupting the air 
so that his dwelling was rendered disagreeable and 
unwholesome. Upon the proceedings in the County Court 
the plaintuf had a verdict and judgment, and the defendant 
appealed to the Superior Court ; where, on the last Circuit, 
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a: the case was tried before his Honor Judge Donne, when 
1 


Gurr 


VD. 
JONES. 


the plaintiff offered evidence in support of all the allega- 
tions of his petition. To that tending to show an injury 
to the health of the plaintiff and his family, the defendant 
objected, but it was received by the Court; and the jury 
rendered a verdict for fifty dollars as the annual damage. 
Upon this verdict the Court gave judgment absolutely for 
five several sums of fifty dollars; that 1s to say, one for the 
year ending September, 1829, and one for each year fol- 
lowing to September, 1833, inclusive; after which time 
the mill had not been kept up. From this judgment the 
defendant appealed. 

J. Hl. Bryan for the defendant—This is a petition for 
damages caused by the erection of a mill, under the act of 
1809 (Rev. ch. 773). The injury is a tort, and the petition 
cannot be revived against the defendant. fellow v. 
Fulgham, 3 Murph. Rep. 254. The statute has merely 
given a new remedy; the injury is still the same in its 
nature. Welson v. Myers, 4 Hawks’ Rep. 82. The act 
of 1813 (Rev. ch. 863), renders it manifest that it is the 
overflowing for which the remedy is given; and the act of 
1809 speaks of the damages being izcreased by raising the 
water. It is, therefore, a trespass or injury to the posses- 
sion, and the same evidence is necessary as would be 
required in an action of trespass quare clausum fregit. 
The petition is to be filed in the county in which the land 
is situate; the jury are to meet on the premises, and view 
and examine them. The statute does not prevent the 
bringing an action on the case for consequential damage. 
A person whose land is not overflowed an inch, may bring 
this action on the case. ‘The plaintiff must then either 
show possession actual, or title; and the same defence 
may be made as to an action of trespass quare clausum 


fregit. 


The statute describes the injury to the dand. The jury 
are to view the land. They cannot from that view decide 
upon an injury to health—that is to, or may be gathered 
from the opinion of medical men. The statute is rather 
passed to relieve the mill-owner from vexatious suits. The 
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damages are to be assessed for one year, and judgment is Dee, 


to ~ rendered for five, unless the damages should be 
increased by raising the water or otherwise, if the mill ts 
kept up. The injury to health may certainly at any time 
be redressed by an action on the case, so that the statute 
does not include that, as it certainly dees an injury to the 
land. 


Badger for the plaintiff. 


Ruri, Chief Justice, after stating the case, proceeded: 
—It is here insisted for the aeOndant that the act of 1809 
(Rev. ch. 773), extends only to the direct damage to the 
soil overflowed; and that any other consequential injury 
is without redress in this method of proceeding. 

By the common law, every consequential hindrance or 
disturbance in the enjoyment of that in which a man has 
right—per quod ult non possit—-was deemed an injury, for 
which an action on the case lay. The estate may be 
rendered less valuable by throwing a water course back 
upon it, either in rendering the soil less productive, or in 
making the dwelling-house uninhabitable, by reason of 
offensive smells or noisome pestilences. Each of those 
effects, we know, is a private nuisance at common law, 
and is classed amongst those injuries to real property for 
which the proprietor, as such, is entitled to recover 
damages. 

The statute under consideration does not seem, in any 
of its provisions, to have been intended to abrogate the 
right of the proprietor of land to protect it from nuisances, 
or to recover the damages arising, in any way, from their 
erection or continuance. The main object of it was to 
restrain a malicious exercise of the right, by the bringing 
of repeated actions for trivial damages; and, to that end, 
to suspend the remedy at common law until it could be 
ascertained, in the method designated in the act, that the 
complaint was not frivolous. The statute does not create 
any new right to damages; nor does it profess to abolish 
any pre-existing one. It only confers a mode of recovery ; 
or, rather, the party is, to a certain extent, restricted toa 
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particular mode of recovery. Whatever was before a 
nuisance, remains a nuisance; and whatever damages 
arising therefrom were before recoverable may still "he 
recovered. The jury 1s not bound down to the assessment 
of damages for the overflowing of the land, by itself The. 
legislature did not mean an injustice so gross. It is 


t ae 
restrictive as to the remedy merely; and as to that, only 


partially. ‘There are no words which either alfirmatively 
exclude other incidental damages, or do so negatively by 
directing them to be assessed for the overflowing of the 
soil, and for that only. On the contrary, the terms are 
general, that any person enjured by the erection of a mill, 
shall apply by petition, setting forth in what respect he 1s 
injured ; and that thereupon there shall be a jury on the 
premises, who shail be sworn to inguire whether any 
damage hath been sustained by the plaintiil by reason of 
the erection of the nill; and traly to assess the amount he 
cught annually to receive on account thereof. By no 
phraseology could the grievance to be set forth in the 
petition be left more at large; nor a more unlimited range 
allowed to the inquirics by which a just recompence may 
be ascertained. The act, indeed, speaks of the damages 
being increased “ by raising the water ” after suit, and of 


‘a jury “on the premises 3” and that of 1813 (Rev. ch. 863,) _ 


which is 72 part materia, enacts that the owner of “land 
overflowed” by the erection of mills for domestic manufac- 
tures, shall have the same remedy as is given by the act of 
1809 against the owners of grist-mills. It is hence argued, 

that the comprehensive words before quoted must be con- 
trolled by the context, so as to confine the act entirely 
to the injury of overfiowing land. 

It may be yielded that the case of an overflowing, 
being the ordinary and most obvious injury of this kind, 
may have been more immediately in the mind of the legis- 
lature. But even if that admission be correct, it does not 
follow, that the flaw should deem that the only mjurious 
consequence ; nor furnish, by this rx omedy, adequate redress 
for any other. The utmost that can plausibly be inferred, 
is, that the act does not apply fo any case but one, in 


ad 


which the overflowing of the soil, constitutes either the 
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whole, or a part of the plaintiff’s injury. When there is in a 

fuct an overilowing of the land, the jurisdiction certainly peat 

attaches; and the purposes of justice then forbid a con- oe 

struction which will prevent the remedy provided in the Jones. 

act from being commensurate to the whole injury arising 

from the erection of a nuisance of this kind, unless the 

words themselves plainly and conclusively express the con- 

trary. Indeed, very soon after the act passed, (in Janu- be case of 

aw <i sone umford v. 

ary, 1S16,) the Supreme Court, in Mumford v. Terry, 2 Terry, 2 

Car. Law Repository, 425, construed it as extending to oe: 

alleases. The Chief Justice, Tayvior, emphatically says, apne 

upon its terms and design taken together, that “in every 

case of a person receiving an injury from the erection of a 

mill, a petition must be filed, in order to ascertain the ex- 

tent, because upon that depends, whether the common law 

is exercisable.” Of the correctness of that position, no 

judicial er professional doubt has reached us, until that 

expressed on the Cireuit in Purced v. Jf Callum, (ante 221,) 

which was before this Court at the last term, and struck 

us with surprise at the time. The policy of the act re- The policy 
eee yee : a ee ee of the Act 

quires its application to ail mjuries of whatever character, o¢ 1899, re 

arising from the erection of a mil; for the statute may cactereae 

otherwise be rendered, in a great degree, nugatory. The ¢o an inju. 

object of the act is, mainly, the protection of the owners of ole. 

muls, against the necessity of abating them as nuisances— acter, aris- 

whether they be nuisances in respect of overflowing land, ae bce 

and producing stench and disease, or in respect of any one tion ofa 

of those eilects, provided the annual damage be not twenty ™ 

dollars. Ti will defeat tha: policy te take either of those 

cases out of the act altogether, siace the owner of the mill 

will then be exposed to the successive actions at the com- 

mon law, of the person injured. Why should the Icgisla- 

ture ailow a persona, whose habitation is rendered less 

comiortable, to the value of less than twenty dollars, to 

compel another to pull down his mill, and restrain one who 

sustains an equal damage from the overflowing of his land, 

from the same course of proceediig? But if the statute be 

confined to the single case of overflowed land, what is to 

prevent the owner of land, shebtly overflowed, from waiv- 

ing that injury, aud suing at common law; and thus pro- 
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ee duce the mischief for which the act intended a remedy ? 


GILLET 
V. 
Jones, 


There seems to be no reason for giving or withholding the 
statute remedy, whether it be exclusive or cumulative, in 
the one class of cases more than m the other; and hence in 
Mumford v. Terry, it was properly declared to embrace 
all. 

But the present case falls certainly within the act, unless, 
indeed, it be construed to take away all right to damages, 
for every injury but that of overflowing land; which would 
be against common right, and inconsistent with the general 
words before quoted. Here there is both an overflowing of 
the soil, and an injury to health. If the latter, when it 
exists without the former, cannot be redressed in this mode, 
yet, when they concur, it is inconceivable that the Legis- 
lature meant that each of these consequences from the same 
wrongful act, should be redressed by separate actions, 
when the statute itself relieves the defendant from a liabil- 
ity to a multiplicity of suits, by substituting one, for all 
that could before be brought in five years. The whole is 
one injury, affecting the plaintiff in different respects, but 
produced by one and the same act on the part of the de- 
fendant. 

Since this law was enacted, there have been numerous 
trials, in whica the stress of the controversy was upon the 
deleterious eilect on the healthfulness of the plaintiif’s 
estate, while the injury from overflowing was admitted to 
be nominal; and uatil Purcel v. iCallum, the bench and 
bar concurred ¢ ilormly in the construction now adopted. 
The opinion cf the Court is clear, that the evidence was 
relevant to a most important point of the inquiry before the 
jury, and was therefore properly admitted. | 

The counsel for the defendant has also insisted, that there 
is error in rendering the judgment, for which it must be 
reversed. ‘The error is alleged to consist In giving the 
judgment for more than the damage of one year. 

The latter part of the first section of the act, makes the 
verdict generally binding for five years. It admits two 
exceptions; the one, when the mill is not kept up; the 
other, when the damages are increased by the raising of | 
the water, or otherwise. If the defendant shall surcease 
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the injury, for which the damages are prospectively assess- 
ed, the right to that aliquot part of them shall fail; or if he 
shall aggravate the injury, the former proceedings shall not 
conclude the plaintiff within the five years. It isclear from 
the perusal of the act, that the draft of it did not emanate 
from a legal mind; for it speaks of “ the verdict being bind- 
ing for five years ;” and “of the verdict and judgment of 
the jury on the premises ;” and of the party’s applying to 
the clerk to issue an execution annually, if the defendant 
should fail to pay the sum “ assessed by said verdict,” and 
is silent as to any judgment of the Court. But being a 
legal proceeding, there must, necessarily, be a judgment; 
and that according to the course of the common law, 
except so far as it may be necessary to modify it, in con- 
formity with the statute. Without a judgment, there is 
no warrant for the execution, which the clerk is directed 
to issue. As the verdict is declared to be binding for five 
years, so the judgment or judgments must also embrace 
that period. The question is, whether the judgment is to 
be entered at once for the whole time, or whether judg- 
ments are to be successively entered from year to year; 
and if the former, whether the jicement is to be absolute 
in its terms, or conditional in reference to the circumstan- 
ces before mentioned, by which the rights and liabilities of 
the parties may be varied. 

The act does not contemplate any action of the Court, 
subsequent to the first judgment, in order to give the plain- 
uff effectual process for the whole of the damages; for his 
application is not to be to the Court, but to the ministerial 
officer for execution. It follows, we think, that the judg- 
ment is to be rendered at once for the whole damages, 
with a cessat executio, as to the portions not payable at the 
period of giving judgment. It was once held, that dama- 
ges accruing, pending the suit, as interest for example, 
could not be included in the verdict. But that has long 
since been exploded; and this act carries the contrary 
principle so far, asin effect to give damages beforehand. 
In the expectation that the summary proceeding by peti- 
tion, and the | jury of view, would speed the verdict, so that 
it would be given within the year succeeding the filing of , 
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Decrmsrn, the petition, the first execution authorised, is for the year 
se preceding the suit. But when trials at bar, upon appeals 
hee were afterwards allowed, and it thereby happens in every 

Jones, case, that more than one year elapses, and frequently seve- 
| ral, befure the final decision, there is every reason for an 

immediate judgment and award of one execution for the 
whole amount of annual assessments, that ought to be paid 

The judg- at the time of trial. To that extent, the jwdgment must, of 

ment J : 

should be COUrse, be peremptory. Nor coes it appear to the Court, 

peremptory how it can have any other ciaracter in respect of other 

and not : 

conditional. parts of the damages. [tts contrary to the nature of a 

judgement for money merely, that it should be conditional ; 
either that the plaintiff’s right should, according to the 
terms of the judgment itself, arise or be defeasible upon a 
future contingency. The judgment would not be final, 
nor authorize execution, without referring to the clerks the 
determination of the judicial questions, whether the defen- 
dant had continued, augmented or abated the nuisance. 

hose inquiries can be made by the Court, in appropriate 
methods, without altering the form ofentry, or the effect of 

Ifthe dam. the judgment. If the damages be increased by the subse- 

gee ee quent act of the defendant, and the plaintiff bring a new 

plaintiff Suit, the estoppel of the former judement, if pleaded, would 
seer be removed by a replication of the new wrong, by means 
the judg.” whereof greater damages accrued to the plaintiff If the 
oe x, defen ant do not keep wp the mill, that may be shown by 
fondant do him in the same way that he can any other matter of dis- 
neat charge arising after judgment, upon audita querula, or 


judgment Other remedy in the nature of it. In Wilson v. Myers, 4 
may be set 


aside f, Ltawks’ Rep. 73, it appears that judgment for the five 

the residuc years was given in the first instance; and it is manifest 

pea from the words of Judge Henpmrson, that this Court ap- 

ane proved of it. Had its correctness been doubtful, it is 

remedy in almost certain that the counsel in that case would have 

oe ane brought his writ of error on the matter of jaw, instead of 

, cndeavouring to sustain that for error of fact, after. the 
amendment. 

To ail cases in which the damages are less than twenty 

dulinrs, the fureccie olservatious are strictly applicable; 

because that far the proceedings are conclusive upon both 
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parties, unless where the supervening matters, already ata 
; . : - a 8305. 
mentioned arise. But it has been further contended, that —W. 


when the damages are twenty dollars or more, neither re 
party is concluded, but for the one year preceding the suit, — Jonzs. 


and consequently that the judgment must be for that year 
only. 

The Court cannot adopt that opinion. It may be 
observed, in the first place, that the same objection pre- 
sented itself in Wilson v. Afyers, in which the annual 
damages were assessed to thirty dollars; and it was not 
made the ground of appeal, or writ of error. But upon 
the act itself, the Court is satisfied, that the fifth section is Where the 

i ; ; oo. ‘ sult upon 

a provision altogether for the benefit of the plaintil, which ihe petition 
gives him the election of the statute remedy for the whole Hoes 
injury, or of that remedy for the damages of one year, and andthe 
that of the common law for the residue. It is in the nature Pee 
of a proviso to the previous enactment, that the judgment dict for 
shall be binding for five years; and declares, that notwith- eet ie 


standing that enactment, “ the person injured shall not be scene 
* annual . 
prevented from suing” at common law, when the damages damages, 


shall be found as high as twenty dollars. When that - ioe 
happens, the party shall not be prevented from recurring take judg- 
to his ancient remedy, that is to say, he shall be at liberty fy are 
to do sa; “ and in such cases, the verdict and Judgment shall damages, 
only be binding for one year.” “ In such cases,” does not ee in 
mean those merely in which the damages have been the years 
assessed to twenty dollars; but those in which that has pes 
taken place, and also the plaintiff, using the liberty 

allowed by the act, sues “as has heretofore been usual.” 


Then, and in that case it is, that the verdict shall not ous if he 
. gad t 

conclude. But if the plaintiff chooses not to sue at common ee 

law, then it is conclusive. It is the defendant’s own fault, judgment 


‘a, for five 
if’he should suffer from heavy damages, because he can years annu- 


es 2 oy : . : ; al damages 
always discharge himself, by pulling down his dam; and } Cuse’ 


the act assumes, that it is his interest and desire, that one concluded 


suit should determine the controversy. It saves him from Sa 
‘ ? 


costs, and enables him to keep up his mill, by making just and not be 
‘ ° fi 7 h H se . Ti a 8 res- at liberty 
compensation ior the actual injury. here is no exp are 
sion in the act, from which it can be collected, that he can common 


: ue, 
be relieved from any part of the damages assessed, but reniedp 
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by abating the nuisance; and that is to be his own act, 
and not the eflect of the judgment. So far as the object 
is solely the ascertainment of the damages, there is no 
necessity for a second suit; for they will be as correctly 
found by the jury, in the one action, as in the other. There 
is then no reason for allowing the defendant to recur tothe 
common law in any case; thereby putting the plaintilf 
to prove again damages, which have been already liqui- 
dated. For this reason, the suit at common law, given to 
the plaintiff, is, obviously, not to enable him to recover 
compensation, but to induce the defendant to abate the 
nuisance. In a case where that purpose cannot be 
answered, the whole ground of election is swept away; 
and the judgment must be in favour of the plaintiff, for 
the damages assessed on the petition; either because he 
has no longer an election, or is presumed to elect those 
damages, since he can get nothing more. In the present 
case, the suit pended so long, that seven years expired from 
the point of time to which the damages related ; so that, 
by no possibility, could he bring about an abatement 
within the five years, and his sole remedy was in the 
recovery of damages; to ascertain which, there can be no 
necessity for a second suit, since that has been done in 
this. 

Had the trial been sooner, it would have been, doubtless, 
correct, that the record should have stated the plaintiff’s 
election. It would have been error, at least against the 
plaintiff, to render the judgment against his will, for the 
whole five years; for he could not proceed in a second 
action, for the recovery of damages, for which he already 
had a judgment. It might, perhaps, be also error as 
against the defendant; since he may have the right to ask 
that the plaintiff be required to make his election, that 
he may definitively know, at what price he may keep up 
his mill. But where the lapse of time has absolutely 
deprived the plaintiff of any other relief than that to be 
obtained by the remedy he is then prosecuting, namely, 


his damages, all motive and opportunity for election is 


gone; and it isa futile attempt to make it appear more 
explicitly in the record, than it already does. In the 


OF NORTHILT CAROLINA. 349 


opinion of the Court, therefore, the judgment must be P#cEumer, 
affirmed. 
Per Cunram. Judgment affirmed. rns 
JonEs. 


THE STATE v. ELIJAH DICKINSON. 


The sixth and scvonth sections of the act of 1818, (Rev. ch. 963,) modified 
by the act of 1924, (Tay. Rev. ch. 123-4,) respecting the tine withm which 
the transcript of the record in appeals from the Superior to the Supreme 
Court, shall be filed in the latter, do not apply to appeals in criminal 
cases. 

An indictment for fornication, under the act of 1805, (Rev. ch. 684,) must 
charge a fact to negative the relationship of marriage between the parties, 
or it cannot be sustained. 


Ar tue last Spring Term of the Superior Court of law 
for New Hanover County, the grand jury found the 
following bill of indictment against the defendant, to wit: 
“The Jurors for the State upon their oaths present, that 
Elijah Dickinson, late of New Hanover, on the tenth day 
of March, in the present year, and on divers other days 
and times before and since, in said county, did commit 
fornication with one Mary Ann Paget ; and then and there 
did bed and cohabit with her ; and then and there had one 
child by her, without parting or an entire separation, con- 
trary to the form of the statute in such case made and 
provided, and against the peace and dignity of the state.” 
At the same term, before his Honor Judge Szawe xt, a 
motion was made by the defendant’s counsel, to quash the 
indictment for insufficiency, which was sustained, and 
Mr. Solicitor Troy appealed. The transcript of the 
record in this case was not filed at the last (June) term of 
this Court, nor until after the first seven days of the 
present term. 

The Attorney-General, for the state, referred to the. 
cases of The State v. Aldridge, 3 Dev. Rep. 331, and 
Eure v. Odom, 2 Hawks’ Rep. 52. 


No counsel appeared for the defendant. 
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Gastron, Judge.—A doubt has been suggested, whether 
this appeal be properly constituted in this Court. The 
indictment was quashed for insufficiency at the Spring 
Term, 1855, of New Hanover Superior Court, and from 
this judgment the State appealed. The sixth and seventh 
sections of the act of 1818, (Rev. ch. 963,) modified by the 
act of 1824 (Tay. Rev. ch. 1234,) require, that in all 
cases of appeal from the Superior to the Supreme Court, 
the transcript shall be filed within the first seven days of 
the term next ensuing the appeal; and in this ease, the 
transcript was not fied at the succeeding term, nor until 
after more than seven days had elapsed of the present 
term. On examination, however, of the provisions in those 
sections, and also of the peculiar provision made in the 
fourth section for certifying the judgment of this Court in 
criminal cases to the Superior Courts, we are constrained 
to believe, notwithstanding the general terms used, that in 
this enactment, criminal cases were not intended to be 
comprehended. It is indecent to suppose, that where a 
conviction has been had in a capital case, or in one of a 
heimous nature, it could be intended, that the clerk below 
should proceed ministerially to enforce the sentence 
appealed from, upon a certificate from the clerk of 
this Court, that the transcript of appeal had not been 
filed in time. It would be difficult, moreover, to ascer- 
tain what is “the execution or other proper process” 
by which he can enforce such a sentence. These terms 
seem applicable only to the enforcing of judgments in civil 
cases. 

It may be, that delays will sometimes occur, by reason 
of transcripts not being speedily filed in criminal cases, 
and it is possible, that some legislative action rendering it 
the duty of the clerks of the Superior Courts to forward 
the transcripts in due season, as has been done with respect 
to appeals from the County to the Superior Courts, would 
be salutary. But on account of this possible inconve- 
nience, we do not feel ourselves authorized to put upon the 
act a construction which it cannot reasonably bear. It 
may be also expedient for this Court, as a rule of practice, 
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where appeals in criminal cases have been delayed beyond sot aes 
a reasonable period, to require notice to be given to the 
appellee, so that neither the state nor the defendant may eles 
be taken by surprise in the argument of the appeal. In the Drcxmson. 
present case, however, we see no necessity for this course, 
as we do not desire an argument from the defendant, and 
we have heard one on the part of the state. 

We are of opinion, that the Court below did not err in 
quashing the indictment, because of its insufficiency. The 
forins of indictments, like the rules of pleading, have been 
established with a view, among other purposes, to mark 
and preserve the distinct jurisdictions of the Court, and 
the jury. It is highly expedient, for the proper exercise 
of the latter, and it is essential to the security of the former, 
that as far as conveniently may be, all the facts, which 
constitute the alleged offence, should be charged; so 
that when the facts so charged are found to be true, the 
Court, whose duty it is to apply the law, may see clearly 
that an offence cognizable by that law, has been com- 
mitted. The indictment in this case is just as defective as 
that which came under the consideration of this Court in 
the case of The State v. Aldridge & Poole, 3 Dev. Rep. The case of 
301 on which the judgment was arrested. It differs dain 

nly inicaving ant the enithot “unlawfully” w sich I in that 3 Dev. 
ease was used to cherseterize the cohabite:’ + chare ced, eta 
and substituting instead of it the aun ‘did commit 
fornication.” “Bat this substitution makes no material 
difference. In the case eats the Court could not 
know whether the jury did not err in their judgment of 
what was unlawful cohabitation, and in this, had a verdict 
been rendered for the state, there would have been equal 
reason to distrust their finding the offence of fornication. 
The facts which make uy that offence should be set forth, 
and there is no difficai y in setting them forth with 
reasonable certainiv. =” the indictment had added, that 
the individual, with «nom the improper conncction is 
charged, was a sinel: woman, or was the wife of another 
person; cr if i had rieatived the relation of marriage 
between her and the vefendani. it seems to us, that it 
would have then contained enough to put the defendant 
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upon his trial, and to warrant a judgment, had he been 
found guilty. 

A certificate should be sent to the Court below, that 
it is the opinion of this Court, that the indictment was 
properly quashed. 

Per Curiam. Judgment affirmed. 


WILLIAM JONES »v. DAVID I. YOUNG. 


A voluntary conveyance made by a debtor, whe owned at that time, and left 
at his death, sufficient property to pay all the debts which he owed at the 
time of such conveyance, is not necessarily fraudulent and void as to credi- 
tors. 

Although a party may get a verdict, notwithstanding an erroneous charge 
against him, on a particular point; yet if the opinion delivered may have 
prevented the other party relying upon, or have excluded from the case 
stated, other evidence that was given, a new trial will be granted. 


Derive for a slave, tried at Person, on the last Spring 
Circuit, before his Honor, Judge Martin. On the trial, 
the plaintiff, in support of his title, produced and proved a 
bill of sale from Reuben Jones, his father, to himself, for the 
slave in question. ‘The defendant then proved that the bill 
of sale was made without any valuable consideration, and 
that the slave, after its execution, still continued in the 
possession of Reuben Jones, and there remained until his 
death, when the defendant, as his executor, took possession 
of said slave, together with the other effects of the testator. 
He further proved, that at the time when the bill of sale 
was executed, Reuben Jones was indebted to one Stephen 
Milton, in the sum of about ninety dollars; that a warrant 
was brought, and judgment obtained for this debt in the 
life-time of Reuben Jones; and that after his death, the 
judgment was revived by scv. fa. against the defendant, as 
executor, and upon an execution issued, the slave in con- 
troversy was levied upon and sold; when the defendant 
became the purchaser. In reply to this evidence, the plain- 
tiff proved that at the time when his father conveyed the 
slave in question to him, by the bill of sale above men- 
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tioned, he had other slaves, and property sufficient to pay 
all his debts, and that in fact, the defendant, as executor, 
had discharged all the claims against the estate, leaving a 
palance of negroes and other property still remaining. The 
plaintiff then introduced much testimony to show that the 
defendant had acted fraudulently in procuring the sale of 
the slave, and in purchasing himself at an under value; 
and among others, he introduced a witness by the naine of 
Thomas, by whom he proved that the defendant had said 
to witness, while they were on their way to attend the sale 
of the slave, “ that the title of the plaintiff to the slave was 
good, as he had a firm bill of sale for him from his father, 
which expressed upon its face, to have been given for a 
valuable consideration.” This testimony of 'Thomas’s 
was objected to by the defendant, but was received by the 
Court; whereupon the defendant offered to call several 
witnesses to prove that he had urged several persons to 
attend the sale of the slave; and that on the day of sale, 
and while the officer was crying the slave, he had told a 
negro trader that he thought the plaintiif’s title was not 
good, though probably the plaintiif would suc for the slave, 
and he asked the trader to purchase. ‘This testimony was 
objected to, and rejected. 

His Honor charged the jury; that the bill of sale from 
the defendant’s testator, to his son, the plaintiff, was frau- 
dulent as to creditors, it having been made without any 
valuable consideration, though it was valid and binding in 
law upon the testator in his lifetime, and upon his execu- 
tor after his death. Thatif the jury believed from the 
evidence, that the defendant had acted fraudulently in 
procuring the sale of the slave in question; and at the sale 
had prevented compctition, so as to enable himself to pur- 
chase at an under value; such conduct would be a fraud on 
the part of the defendant, and prevent his acquiring a title 
to the slave by virtue of his purchase under the execution, 
notwithstanding the debt, to satisfy which the slave was 
sold, was just, and the proceedings thereupon were in 
accordance with the regular forms of law. The jury 
returned a verdict for the plaintiff} and the defendant 
appealed. 


JOO 


DECEMBER, 
1835. 


JoNES 
VD. 
Younc. 


oo4 


DECEMBER, 
1835. 


JONES 
U. 
Younc. 


Che ques- 
ion of 
raud in 
reventing 
ompeti- 
ion at an 
xecution 
ale, can- 
iot arise 
rotween 
he alicged 
raudulent 
murchascr 
it such 
ale,and a 
slaimant 
inder a 
ior vol- 


IN THE SUPREME COURT 


W. A. Graham, for the plaintiff. 
Nash, for the defendant. 


Danrex, Judge.—The Judge charged the jury, that the 
sale of the slave by the defendant’s testator to his son, Wil- 
liam Jones, was good against himself and his representa- 
tives, but was fraudulent as to his creditors ; it having been 
made without a valuable consideration. The case states 
that, after the payment of all the debts of the donor, there 
were several slaves and cther property, left in the hands of 
the defendant, his executor, belonging to the estate of the 
donor, Reuben Jones. The conveyance of the slave by 
Reuben Jones to the plaintil, being by decd of gift, is not 
necessarily an act fraudulent and void as to the creditors of 
the donor, if he had at the time of the gift, and left at his 
death other property sufficient to pay all his debts due and 
owing at the date of the deed of gift. The intent io hinder 
and delay creditors, might be repelled by such a fact. 
This case is not within the reasoning of the case of Peler- 
son v. lrilliamson, 2 Dev. Rep. 326; for that was a parol 
oift of a slave, and the donor continued in possession, and 
ultimately became insolvent. Nor is it within the princi- 
ple decided in the case of O’ Daniel v. Cruwford, 4 Dev. 
Rep. 197; for there the creditor would have been entirely 
hindered in getting his debt satisfied, if he could not have 
reached the fund covered by the voluntary conveyance. 
The Judge should have left this part of the case to the 


jury on the question of actual intent. 


The question of iraud in the defendant’s preventing coin- 
petion at the sale, which secms mainly to have occupied 
the attention of the parties on the trial, was, as it scems to 
us, an immaterial one. Tor if the plaintiff’s deed of gift 
was not fraudulent and void, as to the creditors of the 
donor, he would have been entitled to recover against the 
defendant, although his, the defendant’s purchase, at the 
sale made by the officer, had been ever so fair; on the 
contrary, if the plaintiff’s deed had been fraudulent as to 
the creditors of the donor, he could not have recovered 
against the defendant, who had purchased under a judg- 


intary con- ment and execution at the instance of the creditor, although 


OF NORTH CAROLINA. 7 355 


the defendant might have been guilty of fraud in preventing Dxcrmzer, 
competition at the sale’ Such conduct might have been sk 
injurious to the ereditors of the estate, but could not have 
helped the plaintiff, if his title was void ab initio. But  Youna. 
even here, if it had been material, the court erred, as it carta 
seems to us, In rejecting the defendant’s evidence. The debtor. 
plaintiff had examined the witness, Thomas, and others, to 

show by the defendant’s declarations and actings, that he 

had fraudulently prevented competition at the sale, with a 

view to purchase the slave himself at a low price. The 
defendant offered evidence to show that he had requested, 

and made efforts to get persons to bid, and had declared 

to these persons that the piaintiff’s title was not good. 

This evidence was rejected by the Court, and we think ete 
improperly, if the facts had been material to the issue; attempt to 
because they were facts accompanying the very subject ee 
then under examination, viz. whether the defendant had, by tion at a 


JONES 


' a : : eee ous sale, is al- 
his conduct, fraudulently prevented competition at the jewel 


sale. The affirmative proof would have lain on the plain- against a 
a \ ae : party, he 
tiff; and when the plaintiff offered evidence of the declara- may. ’inar 


tions of the defendant made before the sale to establish that swer oe 
ence 0 


fact, it seems to us, that the defendant was at hberty to such alle- 
repel the force of such declarations, by proof of other de- thom 
clarations cotemporaneously made, or made near the same he request 

a eee Baye _ oe ed several 
time relative to the same subject-matter; in other words, jae 


the declarations became a part of the res geste. ‘The ee the 
: - _ + a ” sale, av. 
evidence was admissible; the force and effect of it to be ieft bid aan 


with the jury. The plaintiff obtained a verdict, notwith- such case, 
standing the error of the Judge on the first point, yet as eciee 
the opimon delivered may have prevented the defendant reels 
relying upon, or have excluded from the case stated, other geste. 
evidence that was given, we think it proper that the case 

should be retried. 


Per Curiam. Judgment reversed. 
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DOE cx dem. HANNAH WOOD v. JAMES HARRISON, 


Land cannot be sold under a fi. fa. which issucs and bears teste, after the 
death of the debtor, without bringing in the heirs by seire facias: and 
this, although the f7. fa. may be an alias, the original of which issucd ane 
bore teste in the liietime of the debtor, 


Esecruent tried at Jones, on the last Circuit, before his 
}ionor Judge ONNELL: 

The plaintiff a ssor claimed by descent from her father, 
oe Philyan, who, it appeared, died seized of the land 
mentioned in the declaration, in the month of June, 1818. 
"The Mofsedaat set up title to the same land by purchase 
af an execution sale under a judgment obtained against 
Martin Philyan, at May Term, 1812, cf Jones Gouiniy 
Court. The judgment wes produced, as were also five 
writs of fi. fa. regularly issued and returned at the suc- 
cessive terms of the Court from August Term, I81Q, to 
Novelaber Term, 1813. On each sf these writs of fi. 
fa. was endorsed “no sale,” and nothing more. No 
writ of fi, Ju. from November Term, 1313, returnable 
to the petite February Term, was produced; but 
evidence was offered tending to show that such writ 
did issue, was levied upon the land in dispute, and sold 
to the person from whom the defendant claimed. His 
idonor instructed the jury, that as no levy appeared to 
have been made upon the land in the lifetime of Philyan, 
and no scire en s to have issued against his heirs, the 
title of the latter could not have been divested: though the 
writ of fi. fa. had issued from November Term, 1813, 
and been regulariy levied, and the land sold and conveyed 
by the sheriff, as contended for by the defendant. Under 
ihis instruction, a verdict was returned for the plaintiff; 
and the defendant appealed. 


E37 £N Se ere Le 
Wil. Stanly 


J. fi. Bri Bryan for the defendant.—The principal question 
in this case is, whether, upon a judement obtained against 
a decedent in his lifetime, his land can be sold ander 


fi. fa. after bis death, withent making the heirs parties by 
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sci. fa. It may be admitted that, in England, before an Deere 


elegit, which is the only execution to subject real estates, 
can be sued out, a scire facias ought to issue; for there the 
heirs and terre-tenant are bound to contribute rateably; and 
unless all be warned, the others are not obliged to answer. 
2 Saun. Rep. 7,n. 10; and it may be pleaded in abate- 
ment, that they are not all made parties. In this state, 
land is subject in the first instance to the fi. fa. anda 
fi. fa. having been issued in the lifetime of the judgment 
debtor, his land was bound by the lien; which len would 
be lost, if the creditor were bound to suspend his course of 
executions, and sue out a sev. fa. The sect. fa. in England, 
upon a judgment or recognizance, is considered so much 
in the nature of an action, that he against whom it is 
issued may avail himself of his nonage by prayer, and the 
parol will demur. I Saun. Rep. 7 7,n. 4. 

Since it is held here that the judgment, (which in Eng- 
land is the ground of the charge on the terre-tenant,) is no 
lien, if a fi. fa. be issued, the court should be more solicit- 
ous to preserve the lien of the fi. fa. In this case, the 
first fi. fa. bearing teste in the life time of the debtor, a 
lien was thereby created, and the land might have been 
sold under that. If this be true, it has repeatedly been 
decided that the hen is continued by aliases regularly 
issued. Yarbrough v. State Bank, 2 Dev. Rep. 23. Pal- 
mer v. Clark, bid. 354-359. “ The security of the creditor 
is founded on the teste of the execution, and derives no 
aid from the levy.” Per Taytor, C. J. in Frost et ua v. 
Etheridge, 1 Dev. Rep. 34. Though he die before the 
return of the execution, the land may still be sold, &. 
Per Haut, J. Same case, 43-296. 


Rurrin, Chief Justice.—The record presents but a single 
question; which is, whether land can be sold upon a fiere 
facias, which issues and bears éeste after the death of the 
debtor. Upon that question, the case of Den ex dem. 
Bowen v. MCulloch, N.C. Term Rep. 261, is a precise 
authority in the negative. A point is there left open, 
whether land 1s boand by the judgment, or only by the 
fiert facias, which has been since so decided as to restrict 
the lien to the deste of the fiert facias, if that he the process 


Woop ~ 
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Woop 


v 


having relation to a day previous to the debtor’s death, or 
the heir must be brought in by sctre facias. The authori- 


Harrisox. ties there cited establish the necessity of process against 


the executor in similar circumstances. If he is not to be 
concluded without being heard, surely the heir is equally 
entitled to the defences, that the executor has paid the 
debt, or that the heir has paid other judgment debts to the 
value of the land descended, or the like. 


Prr Curiam. Judgment affirmed. 


STEPHEN DENRY o. JOHN A. PATRICK, 


Where theintené with which the delivery ofa slave was made, becomes im. 
portant, in a contest about the sale of the slave, the cireumstanccs evincing 
that intent, one way or the other, should be left to the jury; and in such 
a case, it would be error im the Court to pronounce, that the fact of sale is 


proved or disproved. 


Deer upon abond. Pleas,—payment; set-off; accord 
and satisfaction. Upon the trial at Rockingham, on the 
last Spring Circuit, before his Tlonor Judge Martin, the 
defendant, in support of lis pleas, introduced the deposi- 
tion of one Dodd, which stated, in substance: That 
the defendant was a negro-trader, and the plaintiff had 
purchased and received of him a negro boy, named Miles, 
with liberty to return him and take another, if, upon trial, 
he should not ke him: that some time afterwards, the 
defendant was on his way to the south, with a parcel of 
slaves, and encamped on the public road, within two or 
three miles of the plaintiif’s house: that plaintiff came to 
the camp, and proposed to return the boy Miles, and take 
another; to which defendant assented: that plaintiff then 
selected a boy named Jacob, fixed upon the price, which 
it was agreed, should be paid by the bond of the defen- 
dant, which the plaintiff then held, and the balance in 
money : that the bond was not then delivered up, nor any 
money paid, the plaintiff not having the bond with him; 
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but it was agreed, that the defendant should call at the Dxcemnzr; 
plaintiff’s house. ina few days, execute a bill of sale for sh: 
the boy, and receive the bond, and the balance of the ree 
money, in payment for him: that thereupon the plaintiff Parmwx. 
took the boy Jacob home with him, and returned the 

other boy, Miles. The defendant relied upon this evi- 

dence, as proof of an executed contract of sale, for the 

slave, which operated as a discharge or payment of the 

bond. On the other hand, it was contended for the 
plaintiff, that the slave was only bailed to him; that the 
contract was not complete, nor intended to be complete, 

until the defendant should execute the bill of sale; and 

until that was shown to be done, the bond remained 
undischarged, and in full force. His Honor instructed 

the jury, “ that the circumstances deposed to by Dodd, if 
believed, constituted a sale and delivery of the slave, which 
transferred the title to the plaintiff, and that the defence 

was fully sustained.” Under this charge, a verdict was 
rendered for the defendant, and the plaintiff appealed. 


W. A. Graham, for the plaintiff. 
No counsel appeared for the defendant. 


Daniux, Judge, after stating the case, and the circum- 
stances particularly relied upon by cach party, proceeded : 
—It seems to us, that the Court should have left all these 
circumstances to the Jury, for them to ascertain with 
what intent the delivery of the slave to the plaintiff was 
made. If the delivery was of the slave, as the property 
of the plaintiff, under the parol contract of sale, and the 
bill of sale which was afterwards to be given, was only 
for further assurance, then the slave passed to the plaintiff, 
and was at his risk. If the slave was put into the pos- 
session of the plaintiff, but not as his property, until a bill 
of sale should be executed by the defendant, and it was 
understood and intended by the parties, that the title of 
the slave should not pass until the bill of sale should be so 
executed, then the possession of the plaintiff was a bazl- 
ment, and the risk was with the defendant; and it would 
be no payment of the bond, on which this action is 
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Te founded. The Court decided upon the intent, arising out 


Henry 
V. 


Patrick. 


of these various circumstances, when that intent, as it 
seems to us, should have been left to the jury. A new trial 
must be granted. 


Per Curiam. Judgment reversed. 


JAMES YOUNG ct al. ». JOSEPH M‘D. CARSON, Administrator of 
ANDREW YOUNG, ct al. 


A bequest by a testatur to his wift in the following words: “I wish her to 
get Stanford in ler third of the property if she chooses,”—1is not a specific 
legacy of the slave to the wife, but only gives her the right to take him at 
a fair valuation; and if that valuation is more than her share, she must 


account for the surplus. 


Tus was a petition by the next of kin of Andrew 
Young against his administrator with the will annexed, for 
distribution, to which his widow was also made a party 
defendant, submitted to his Honor Judge Martin, at 
Rutherford, on the last Circuit, upon the following case, 
agreed :— 

Andrew Young died without children, leaving a paper 
writing, which was duly admitted to probate as his last 
will and testament, in the words following, to wit: “ Jan- 
uary the 8th, 1833. I write these few lines to let all per- 
sons know that doing this murder is my own fault, and no 
body’s else; and I wish my dear wife to take it as easy as 
possible; and I wish her to get Stanford in her third of the 
property if she chooses, for she has raised him. I hope 
the rest won’t be so ungenerous but to agree to it, as it Is 
my wish. If I had to marry fifty times I don’t want to 
have a better wife than she has been to me. 

«Given under my hand and seal. 
“ Anprew Youne. [ Ls. J” 

The said testator left a small estate, the one-third of 
which was not equal in value to that of the slave Stanford, 
mentioned in the will. The petitioners, who were entitled, 
as next of kin, under the act of assembly, insisted that the 
slave above mentioned was subject to distribution. The 
defendants insisted that Mary Young (the widow) was 
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‘reater value than one-third part of the estate. It was 
greed by the parties that if the slave were not devised to 
the defendant, the widow, then he was to be sold for dis- 
tribution; but if he did so vest by said bequest, that then 
the remainder of the estate only was to be distributed 
among the petitioners. His Honor pro forma gave judg- 
ment for the petitioners; and the defendants appeaied. 


A G2 


Pearson for the defendants. 


No counsel appeared for the plaintiils. 


Dantet, Judge.—This is a petition for distribution, filed 
by the next of kin of Andrew Young, deceased, against 
the administrator with the will annexed. ‘The question 
submitted for the opinion of this court Is, whether the 
widow is entitled to the slave, Stanford, as a specific 
legacy, under the will of her husband, Andrew Young? 
It is contended on behalf of the widow, that if the court 
should not construe the will as giving her the slave as a 
specific legacy, the whole will would be but a nullitv; as 
there are no other legacies given, and the testator aied 
without children. The law, they say, would give her one- 
third of his personal property. The words of the will 
creating the legacy are as follows: “I wish her” (his 
wife) “ to get Stanford, in her third of the property, if she 
chooses.” Afterexamining the whole wul, it seems to us, 
and we so declare our opinion to be, that the testator 
intended that his wife should have but a third of his pro- 
perty; and that the slave, Stanford, did not pass as a spe- 
cific legacy. The testator meant that the slave in question 
should, if the wife wished it, be taken by her m making up 
the payment and satisfaction of her tuird of the property. 
He thought, for the reascns given by him, that his wife 
would profer a a payment, or part payment, of her third of 

the property, (not knowing the amount.) by taking Stan- 
ford at valuation. He, therefore, gave her the power of 
taking him at a fair valuation. It is very likely that the 
testator expected that one-third of his property would be 
more in amount than the price of the slave; but it has 
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Decemser turned out otherwise. The court is of the opinion that, 
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in taking the account, the widow may elect to have the 
slave at a fair valuation, and account to the administrator 
for so much of the valuation as shall appear to be above 
her one “ third part of the property” of the testator. The 
judgment below is affirmed; and this cpinion will be certi- 
fied to the superior court of law for the county of Ruther- 
ford. | 


Per Cortam. Judgment affirmed. 


JESSE CARTER v. GEORGE L. WILSON, 


When arecord from one state of our Union, is declared on, or pleaded in bar 
in another, the only proper plea or replication, is nul tied record ; and that, 
both as to its existence and effect, is to be passed on by the Court upon. 
inspection, and not by the jury. 

What is the effect of an entry in the record ofa suit in Virginia, that “ by 
consent of the parties it is ordered by the Court, that this cause be dis- 
missed, and that the defendant pay to the planuitif his costs by him in this 
behalf expended?” Qu. 


‘Tus was an action brought on a covenant of soundness, 
ina bill of sale for a slave sold by the defendant to the 
plaintiff, The defendant pleaded several matters, one of 
which was a former judgment, in an action between the 
same parties, upon the same covenant, for the same dama- 
ges, in the Superior Court of law, for the county of Pitt- 
sylvania, in the State of Virginia. Upon the trial at 
Caswell, on the last Circuit, before his Honor Judge 
Norwoop, the jury was charged with all the issues joined 
on the defendant’s pleas, including that of the former judg- 
ment; and to support it on the part of the defendant, he 
offered in evidence to the jury, a transcript of the record of 
the Court in Virginia, of an action of covenant upon the 
same, or a like covenant with that sued on in the present 
action; in which, after stating an issue joined on the plea of 
covenants not broken, it is set forth that “by consent of 
the parties, it is ordered by the Court, that this cause be 
dismissed, and that the defendant pay to the plaintiff his 
costs by him in this behalf expended ;” and it is further 
set forth, that the defendant paid the sum of seven dollars 
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seventy-six cents, for the plaintiff’s costs, taxed to him in DCEMBER, 


that suit. The counsel for the plainiff moved the Court 
to instruct the jury, that,in the absence of evidence of the 
law of Virginia, as to the nature and effect of the entry or 
judgment stated m the record from that state, it was the 
province of the jury io determine the same, as a matier of 
fact. The Court refused to give the instruction as prayed 
for; but directed the jury, that if they were satisfied that 
the suit in Virginia, was upon the same subject-matter with 
the present, the transcript did show a former judgment in 
favour of the plaintiff, which barred his present action. 
The jury did not pass upon any other of the issues, but 
found a verdict upon this alone,—that there is a former 
judgment in favour of the plaintiff for the same cause of 
action as pleaded by the defendant ; upon which there was 
judgment for the defendant, and the plaintiff appealed. 


W. A. Graham, for the plaintiff, contended: Ist, That 
the Judge erred in not giving the instruction prayed. 
The law of a foreign State, is matter of fact, to be decided 
by the jury. 2 Starkie’s Ev. 569. Male v. Roberts, 3 
Esp. Ca. 163. Clegg v. Levy, 3 Camp. N. P. Rep. 166. 
This doctrine is not changed by the formation of our Fede- 
ral Union, and the Act of Congress of 1790. That act, 
declares in substance, that a record of the proceedings of a 
Court in one state, when certified according to its provi- 
sions, shall be received in evidence in a sister state, and 
entitled to the same faith and credit, that it was in the state 
whence it was taken. But what “faith and credit” is 
given to it, in its own state, is not imparted by the record, 
but is open to inquiry and evidence. Mulls v. Duryce, 7 
Cranch’s Rep. 481. Hampton v. M‘Connell, 3 Wheat. 
Rep. 234. Mayhew v. Thatcher, 6 Wheat. Rep. 129. 

2ndly, If the Court shall decide that the common law 
obtains in Virginia, the instruction given to the jury was 
wrong, as the entry determining the cause there, does not 
import a judgment, which is a bar toa future action. A 
judgment is “ the sentence of the law, pronounced by the 
Court upon the matter contained in the record,’ and con- 
sists of two parts: Ist. A statement of the facts, either 
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Deceuerr, admitted by the parties, or found by a jury. 2nd. A for- 
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mal entry of the decision thereupon. 3 Thomas’s Co. Litt. 
506, n. Ulere there was no statement of facts, having 
any reference to the judgment. Nor was there any for- 
mal entry of judgement, which is equally essential, for an 
entry of dismission is no judgment at law. Bandbury’s 
case,3 Salk. Rep. 213. A dismission may be for insignifi- 
cance. Egerton v. ———, 21 Eng. Com. Law Reps. 
420. Again, iit be a judgement, it must either be on a 
nolle prosequi, discontinuance, nonsuit, or retraxit. If 
elther of the three first, the Judge was wrong, for neither 
of them is a bar to afuture action. Nor is it a retraxit, 
for that implies an abandonment of the plaintif’s claim, 
acknowledged on the record; and this must unequivocally 
appear, by the use of the terms retraxit se (withdraws 
himself) or others of the same signification. 3 Thomas’s 
Co. Litt. 501. 

It by no means follows, that because there has been a 
former suit between the parties, in which the same sub- 
ject-matter was incidentally considered, a new action is 
barred. ‘The true inquiry is, whether the point now in 
issue, has been litigated and determined. Seddon v. 
Tutop, 6 "Verm Rep. G07. Gadson v. Smith, 4 Eng. Com. 
Law Reps. 410. 

ardly. ‘The order in favour of the plaintiff for the reco- 
very of costs can make no difference. Costs are merely 
collateral to the main controversy, and were not allowed 
by the common law, when the forms of entries were settled, 
and their effect determined. 

J. ¥¥. Nerwoeod, for the defendant. 


Rurrin, Chief Justice, after stating the case as above, 
proceeded :—'Phe counsel for the plaintiff has insisted here 
upon the objection taken in the Superior Court; and also 
that the entry in the transcript is not such a judgment as 
bars a second action, but is only in the nature of a nonsuit. 
Upon the first point it is argued, that although the judg- 
ment of the Court of another state, is conclusive evidence 
in this, yet it is so only as to those matters of which it is 
conclusive in the state in which it was rendered; of which 
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our Courts cannot take notice judicially, but that evidence Dart 


is to be given, which, as in other cases of foreign law, must 
be submitted io the jury, as upon a question ae fact. 
Whatever difficulties the Courts of one state may find 
as to the mode or means of ascertaining the effect of the 
orders, or the eerie of the adjudication of the Courts 
of another state, it is now deemed settled law, that it is 
not the province of the jury. No issue can be made upon 
such a record, which will bring that question before the 
ae It may be, that the Courts must take judicial 
otice of the laws of the sister states to this purpose, and 
to this exicnt, aidis ag 2 emselves with such lights from 
books, or the opinions o he professors of the law of the 
state from which the re oe comes, as they can obtain. 
It may also be, that, from necessity, a new rule of evidence 
must be adopted, whereby testimony may be taken, and 
addressed on this point to the Court, and not to the jury. 
But since the case of Mills v. Duryce, 7 Cranch’s Rep. 
484, cama and affirmed in Mayhew v. Thatcher, 6 
Wheat. Rep. 129, nul tel record is the only plea or repli- 
cation, W - a reccrd from another state is declared on, or 
pleaded in bar; and it is put on the footing, not of a 
foreign judgment, but of that of a domestic forum. Upoa 
that plea, the Court, and not the jury, passes, and 
jadges upon inspection. The instruction prayed was 
tuerefore improper, in the opinion of the Court. For the 
saine reason, however, the whole procee ng upon the trial 
must be pronounced erroneous. The only issue passed on by 
the jary, was that arising upon this plea of former judgment ; 
and that was an issue not pat to the country, but to the 
Court, and not adjudged in the record by the Court. The 
transcript sent to this Court does not set forth at large the 
plainti?’s replication; and we must therefore presume it 
to be the general one, according to the loose practice in 
which the profession will indulge themselves. To a plea 
of former judgement, there may be two replications; the 
one nul tiel record, which is in the nature of the general 
issue ; and the other, confessing and avoiding the x iccerl cud 
denying that it was for the same cause of action; or the 
plaintil!’ may new assign. 3 Chitty’s Pl. 1213. 1157. 929, 
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note. Seddon v. Tutop, 6 Term Rep. 607. The plea is 
necessarily, that the two actions are for the same causes, 
and tenders an issue either upon the record, or the identity 
of the cause of action. But the replication cannot take 
both issues, as that would make it double; but must be 
confined to one of them, and thus reduce the controversy 
to a single point, which can then be decided by the appro- 
priate tribunal. In the case before us, if we could suppose 
the replication to have been upon the matter of fact, 
namely, that the actions were for different matters, the 
issue has been sufficiently found against the plaintiff, and 
the judgment should be affirmed. But we do not feel 
authorised by the course of practice, nor by what seems 
to have been the dispute on the trial, thus to tie down the 
plaintiff.’ The Court suppose that nul tiel record must 
have been replied. If so, the Court ought to have adjudged, 
that there was, or was not such a record, before the final 
judgement could properly be given, that the plaintiff should 
recover, or should take nothing by his writ. It is to be 
regretted, that the oversight occurred, because the excep- 
tion states an opinion of the Court, as delivered to the 
jury, which would doubtless have led to a judgment of the 
Court upon that issue in favour of the defendant; and 


thus have directly brought to the review of this Court, the - 


- Whether a 


retraxit, 
any more 


than a non- 


suit, isa 


-bar toa 


future ac. 
tion, Qu. 


~ 


true meaning of the transcript from Virginia, upon which 
this controvery may ultimately depend. The argument 
before us has been principally upon this point; and from 
the terms of this record, the Court 1s made sensible, how 
very unsatisfactory to ourselves would be any opinion we 
could form of the effect of such a proceeding in Virginia— 
upon which its efficacy here entirely depends. For the 
plaintiff, it has been contended, that it is not a recovery 
by him; nor is it a retraxit; but if any thing in the 
nature of a judicial sentence, that it is a nonsuit. The 
distinction between a nonsuit and a retraxit is very nice; 
and some respectable modern text writers deem it now a 
question, whether a judgment of the latter kind, is, more 
than one of the former, a bar toa second action. 3 Chit. Pl. 
930. But according to our notions in this state, it is not a 
judgment, either upon a nonsuit or a retraxit; for in each 
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of them the plaintiff takes nothing by his writ, and the Bel 


defendant goes without day; while here, the plainttf does 
take, upon the confession of the defendant, his costs of 
suit. But the incongruity is, that he recovers costs in a 
suit which is dismissed; instead of recovering nominal 
damages and costs, which would be regular in our law. 
The question is, whether, as ‘the recovery was only of 
costs, and not of any of the damages laid in the declara- 
tion, the plaintiff is technically barred of those damages. 
In the present state of our information of the law of 
Virginia, and of the entries used in her Courts, the Court 
would have some hesitation in pronouncing this to be or 
not to be a conclusive bar as a judgment. It appears 
rather to be a concord of record between the parties them- 
selves, than an adjudication. Viewed in that light, per- 
haps the defendant will have less difficulty in availing 
himself of it, under another of his pleas, that of accord and 
satisfaction, than under the estoppel created by the record. 
However that may be, the question is not, at present, 
open for this Court; and the judgment of the Superior 
Court must be reversed, for the error already mentioned, 


and the cause sent back, to have the issues made by the 


pleadi:gs, properly disposed of in the Superior Court. 
Per CurIAM. Judgment reversed, 


AARON 0. ASKEW +. HEUSTED REYNOLDS. 


Lf, in auswer to the prima fucie cvidence of fraud arising from the possession 
retained by a debtor after a conveyance of his slaves, his assignee produces 
proof tending to show that the debtor’s possession was bona fide, as his 
bailee or agent, the creditor may give in evidence to rebut such proof, the 
acts and declarations of the debtor showing that he claimed the slaves as 
his own after his conveyance. 

Where a person alleging himself to be the agent of another, sold a note 
payable to his principal for the benefit of his principal, what he said to the 
purchaser at the time of the sale, as io the notes belonging to his principal, 
and his bemg merely an agent, is admissible evidence. » 


Tis was an action of rrover, for two slaves, tried 
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Deceuser, at Bertie, on the Fall Circuit, of 1834, before his Honor 


1835. 
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Judge Srraner. 
The plaintiff, in support of his title, proved, that the 


Reynouys. Slaves once belonged to Holt Hotchkiss; that Hotchkiss, 


by a deed, bearing date the seventh day of October, 1828, 
conveyed them to Abram Hoadley; and that Hoadley 
subsequently conveyed them to him, the plaintiff. The 
defendant claimed title under a judgment and execution 
against Hotchkiss, and showed a judgment against him, 
obtained at May Term, 1829, of Bertie County Court, 
on which a fi. fa. issued, returnable to the ensuing August 
Term, which was in part satisfied,and another f. ja. issued 
from that term; upon which the slaves were taken and 
sold, and the defendant became the purchaser. The defen- 
dant then alleged, that the deed from Hotchkiss to Hoadley 
was fraudulent ; and in support of the allegation, proved 
that Hotchkiss retained possession of the slaves, after the 
date of the deed, until! June or July, 1829, when the 
sheriff went to levy the execution upon them. To rebut this 
testimony, the plaintiff offered evidence to account for the 
possession of Hotchkiss, which was left to the jury. The 
defendant then offered to prove, that subsequent to the 
deed from Hotchkiss, he, Hotchkiss, claimed the slaves as 
his own, and offered to mortgage them to secure a sum of 
money, which he wished to borrow. This evidence was 
rejected by the Court. The plaintiff then, to show that 
Hotchkiss was indebted to Hoadley, proved that Hoadley 
was the holder of a note made payable to him by one 
Wilson: that Hotchkiss brought the note to one Josiah 
Holley, a few months before the conveyance of the slaves 
was made to Hoadley, and sold it to him, saying, at the 
same time, that he claimed no interest in it himself, but 
was acting merely as the agent of Hoadley: that the note 
was payable to Hoadley, and without indorsement; and 
that Holley paid to Hotchkiss the value of the note. ‘The 
declarations of Hotchkiss to Holley when the note was 
sold, were objected to as inadmissible evidence, but were 
received by the Court. The plaintiff had a verdict, and 
the defendant moved for a new trial, upon the ground, 
that the declarations of Hotchkiss subsequent to his deed 
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to Hoadley, were improperly rejected, and that what he vee 


said to Holley, was improperly received. The motion for 
a new trial being refused, the defendant appealed. 


Badger, for the defendant. 
Iredell, contra. 


Gasron, Judge.—This was a controversy between a 
purchaser at execution sale, representing a judgment 
creditor, and a purchaser from an assignee of the debtor, 
whether the transfer of the debtor was fraudulent and 
void, as against the creditor. ‘There are cases, in which 
the legal conclusion of fraud is inferred directly from certain 
acts, but there are many others, in which it cannot be 
inferred, without an inquiry into the purposes for which 
those acts were committed. It was once supposed, that 
when a debtor made an absolute transfer of chattels, and 
retained the possession, the intent to hinder and delay 
creditors appeared so conclusively upon the face of the 
transaction, that an inquiry into the actual intention of the 
parties, was unnecessary and unavailing. It was held, 
that in judgment of law, it was a fraud in the parties to 
pass the apparent title from the debtor, while he was 
permitted to have the use and enjoyment of the subject- 
matter of the pretended transfer. Thuis doctrine has been 
so far overruled, as to allow explanations to be made to 
repel this inference of unlawful interest. But such a 
repugnance between the transfer and the possession, yet 
raises the presumption of a secret trust for the benefit of 
the. grantor, which, while it admits, also requires an 


ASKEW 
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explanation, and which, unexplained, or not satisfactorily _ 


explained, establishes the fraud. The possession of the 
slaves, having in this case, been retained by the debtor, 
for eight or nine months after the execution of his bill of 
sale, was sufficient to impress upon the transaction the 
character of a fraudulent transfer, unless, from other facts 
and circumstances, another character could clearly be 
assigned toit. The plaintiff offered evidence, tending to 
remove the legal presumption, and to establish an actual 
bona fide intention, which was properly submitted to the 
jury- The evidence is not set forth in the case made, but 
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ea it must have tended to show, that the debtor retained the 
—- possession, as the agent or bailee of the purchaser. 
ASKEW "The nature of that possession then became an important 
v. | P 

Reynotvs. inquiry. Was it i truth a possession as the agent or the 
bailee of the purchaser, or colourably only as such, and 
actually as the beneficial temporary or permanent owner? 
If the first, the apparent repugnance between the title and 
the possesion might be explained, and honestly accounted 
for; but if the second, chen such colourable nossession was 

but part of the machinery of the fraud. 


Natalie This court is of opinion that, upon this inquiry, the 
and decla. evidence offered by the defendant, and rejected below, was 


rations of a competent and proper. Generaily the acts or declarations 
grantor, af- 7 


ter his of a grantor, after the conveyance made, are not to be 
grant, can- : . 1? ee M Eee Oa | 4 

rot bo re. received to impeach his grant. The rights of the grantee 
ceivedin ought not to be prejudiced by the conduct of one who at 
evidence hati . ' alee hi d | bi > of 
againsthis tne time 1s a stranger to nim and to the subject-matter o 
grantee, those rights. But the acts and declarations rejected in 


this case were those of the possessor of the property,— 
were connected with that posse eSSIOR and formed a part of 
But where its attendant circumstances. ‘fhey were collateral indica- 


the grantor |. : 
remains in tions of the nature, extent, and purposes of that possession. 


possession They were to be admitted, not because of any credit due 
grant, his to him by whom they were done or uttered, but because 


pte bea they qualified and characterised, or tended to qualify and 


astohis characterise, the very fact to be investigated. Their 


vei be wd. admissibility, and their effect when adcnitted, were very 


mitted up- different questions. ‘They secm to us to come within the 


onthesame ... ; : ; 
principle principle which permits the declarations of a trader, at the 


Sale ae time of leaving his place of residence, to be admitted as 
clarations evidence of the purposes of his departure ; and which, on 


of a trader, 
at the time 2 Question of adverse possession, receives the acts and 


of leaving declarations of the occupant as indicative of the dominion 


hi = 
ae) "claimed and exercised over the property. The very point 


beadmitted before us occurred in the case of Wallies v. Farley, 14 


id 
af tle si Eng. C. L. Rep. 366, and was there determined in con- 


Dose Gr als formity with this opinion. 
departure ; : ‘ 
and thaten The exception taken by the defendant to the evidence 


a question’ reeeived, in relation to the sale of the note to Holley, and 
of adverse 


possession, the circumstances accompanying it, is considered by the 


receives the 
acts andde. Vourt-as -unfounded. 
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For the first error assigned, the judgment is reversed, 
and a new trial ordered. 


Per Curiam. Judgment reversed. 


JOHN DOUGHERTY v. WILLIAM STEPP. 


Every unauthorised intrusion into the land of another, is a sufficient trespass 
to support an action for breaking the close, whether the land be actually 
encloscd or not. And from every such entry the law infers some damage; 
if nothing more, the treading down the grass or shrubbery. 


Turs was an action of TRESPASS QUARE CLAUSUM FREGIT, 
tried at Buncombe on the last Circuit, before his Honor 
Judge Marrin. The only proof introduced by the plain- 
tiff to establish an act of trespass, was, that the defendant 
had entered on the unenclosed land of the plaintiff, with a 
surveyor and chain carriers, and actually surveyed a part 
of it, claiming it as his own, but without marking trees or 
cutting bushes. This, his Honor held not to be a trespass, 
and the jury under his instructions, found a verdict for the 
defendant, and the plaintiff appealed. 
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clarations 
of the ten- 
ant to show 
the nature 
of lus pos- 
session, 


Mendenhall for the plaintiff, contended, that every _ 


unwarrantable entry en another man’s soil, is considered a 


trespass by breaking his close; for that in contemplation 


of law, every man’s land, is separated and set apart from 
his neighbour’s, by either a material, or invisible and ideal 
boundary; and that every entry carries with it some 
damage, ifno other, the treading down and bruising the 
herbage and shrubbery. That whenever a man has a 
right to enclose his estate, by a real substantial fence, the 
law regards it as already enclosed against the unauthor- 
ised intrusion of his neighbour. In illustration and sup- 
port of these positions, he cited 3 Bla. Com. 209. 6 Bac. 
Abr. 581, title Trespass. A Kinzie’s Executors v. Hulet, 
N.C. Term Rep. 181. Hammond’s N. Prius, 151, 152. 
Dyer, 225, b. pl. 40. 


No counsel appeared for the defendant. 


ot 
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Rurrw, Chief Justice—In the opinion of the Court, 
there is error in the instructions given to the jury. The 
amount of damages may depend on the acts done on the 
land, and the extent of injury to it therefrom. But it is 
an elementary principle, that every unauthorised, and 
therefore unlawful entry, into the close of another, is a 
trespass. From every such entry against the will of the 
possessor, the law infers some damage; if nothing more, 
the treading down the grass or the herbage, or as here, the 
shrubbery. Had the locus an quo been under cultivation 
or enclosed, there would have been no doubt of the plain- 
tiff’s right to recover. Now our Courts have for a long 
time past held, that if there be no adverse possession, the 


title makes the land the owner’s close. Making the 


survey and marking trees, or making it without marking, 
differ only in the degree, and not in the nature of the injury. 
It is the entry that constitutes the trespass. There is no 
statute, nor rule of reason, that will make a wilful entry 
into the land of another, upon an unfounded claim of right, 
innocent, which one, who sat up no title to the land, could 
not justify or excuse. Qn the contrary, the pretended 
ownership aggravates the wrong. Let the judgment be 
reversed, and a new trial granted. 


Per Curiam. Judgment reversed. 


THE STATE v. NICHOLAS L. WILLIAMS. 


The act of Congress of 1825, c. 275, sec. 35, exempting postmasters from 
serving on juries, is constitutional; and those officers cannot be com- 
pelled to serve as jurors on the original panel in the state courts. Though 
it seems, that they would not be so exempted when called as tales- 
jurors. 

An appeal lies from a judgment of the Superior Court, ordering a postmaster 
to be fined for not serving as a juror. 


Tue defendant was summoned as a juror on the original 
panel to the last Term of the Superior Court of law for 
Surry County; when he appeared in opencourt before his 
Honor Judge Martin, alleged that he was a postmaster 
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under the authority of the United States, and claimed an eae 
exemption from serving on the jury under an act of Con- — 
gress. His Honor deemed the cause shown insufficient, ve 
and upon the defendant’s refusing to serve, ordered him to Wituams. 
be fined twenty dollars; and he thereupon prayed and 
obtained an appeal to the Supreme Court. 

Pearson for the defendant. 

The Attorney General for the State— objected, that the 
judgment below was for a fine for contempt, and could not 
be appealed from. 


Gaston, Judge.—Upon this appeal the only question 
presented is, whether a postmaster is exempt from serving 
as a juror on the original panel. The act of Congress, 1825, 
ch. 275, sec. 35, declares this exemption in explicit terms. 
If the postmaster has it not, 1t must be because this provi- 
sion of the act is not warranted by the constitution of the 
United States, and is therefore null. The attorney general 
has declined to take that ground here, and we must there- 
fore consider it as virtually abandoned. We think that it 
has been properly abandoned. Under the authority “to 
establish post offices,’ Congress can rightfully require of the 
postmasters to devote their time and attention to the exe- 
cution of their appropriate duties, and by such an exemp- 
tion to secure them against compulsory interruptions in the 
performance of these duties. Were the exemption given 
as a personal privilege, it would present a different 
inquiry. But we do not so regard it. Respect for the 
constituted authorities of the general government, and a 
due sense of the necessity of harmony between the institu- 
tions of the United States, and the municipal regulations 
of the individual states, forbid such an interpretation, 
except it were unavoidable. 

It may not be improper to remark, that our decision 
does not apply to the case of a postmaster who shall be 
called on as a bystander to make up a jury. Should he 
have official engagements demanding his attention, upon 
making this known to the court, it ought, and would, no 
doubt, excuse him. But the fact of his being a bystander 
furnishes a presumption that the duties of his office leave 
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ies him then at leisure to perform those which, in common 


STATE 
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with other freeholders, he owes to the state—to aid her in 
the administration of justice. 

The attorney general has objected that the judgment 
below was conclusive, and that no appeal lies therefrom. 
This objection is not tenable. The judgment below was 
on a matter of right, and not of discretion, and the party 
agerieved thereby can, under the broad terms of the acts 
defining the jurisdiction of this court, insist on the legality 
of that judgment being examined into here. An appeal in 
a case of precisely this character was entertained without 
objection in The State v. Hogg, 2 Murph. Rep. 319; 8. C. 
N.C. Term Rep. 254. 

It is the opinion of this court that the judgment below 
is erroneous, and that a certificate to this effect be sent to 
the court below. 


Per Curiam. Judgment reversed. 


THE STATE v. JOHN CALHOON. 


The Superior Court may amend the record of its proceedings at any time 
during the same term; and may thus obviate any objections made to the 
record of that term. 

The Supreme Court upon an appeal, cannot consider of any objections to the 
record of the Court below, that do not appear in the transcript sent up. 

dé seems, that the signing the name of the foreman to the endorsement of “a 
true bill,” on a bill of indictment, though a salutary practice, is not essen- 
tial to its validity. But whether this be so or not, a variance between the 
name of the foreman, as appearmg upon the record of his appointment, 
and his signature upon the bill, is immaterial, for his identity must neces. 
sarily be known to the Court, and the receiving and recording the bill with 
his endorsement, establishes it. 


Tue defendant was convicted of murder at Guilford, on 
the last Circuit, and on his behalf a motion was made in 
arrest of judgment. It is stated in the transcript to have 
been founded on the following reasons. Ist. That “the 
caption of the record of the sitting of the Court, was not 
written in full, the entry on the minutes being ‘October 
Term, 1835: Present, the Hon’ble William Norwoop, 
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Judge.’” 2. That “the name of the prisoner, John Cal- Drcemser, 
hoon, was incorrectly spelt ‘ Johnz Calhoun’ on the minutes Lie 
of the trial,””—as to which it is stated in the transcript, that ee 
by order of the Court at the time of the motion, the Cazsoon. 
minutes were corrected, so as to make the spelling of the 
prisoner’s name there, the same with that in the indictment 

to which he answered upon his arraignment. 3. That 

one Charles W. Peeples was appointed the foreman of the 

Grand jury, as appeared by the record; but that he did not 

sign the bill, but one Chas. W. Peeples.” The transcript 

then states, that upon inspection of the record, his Honor 

Judge Norwoop, found the two first reasons, to be, in fact, 
untrue; and deeming the third insufficient in law, over- 

ruled the motion, and passed sentence of death on the 


prisoner, from which he appealed. 
Nash, for the prisoner. 


The Attorney General, for the state. 


Rurrin, Chief Justice, having stated the case as above, 
proceeded :—Whatever foundation in truth there may have 
been for the allegations of fact, contained in the two first 
reasons, at the time they were offered in the Superior 
Court, there is none now. In the transcript sent up, the 
prisoner’s name appears the same throughout; and the 
term of the Court, as established by law, to have “ begun 
and held on the fourth Monday, after the fourth Monday of 
September, &c. at the Court-house, &c.” If the allega- 
tions of the prisoer were true at the time, and the record 
had been so made up, and brought in that state under revi- 
sion, the objections would have been open to be taken. 
But whether valid or invalid, they do not exist now. 
Indeed, it seems perfectly ridiculous, to move a Court then 
sitting, at the proper time and place, not to render judg- 
ment, because its record did not show it to be thus sitting, 
or because the clerk had mispelled the prisoner’s name in 
one entry, although in the very motion he admits his iden- 
tity with the person indicted, tried, and convicted. The 
suggestions deserved the thanks of the Court; but the only 
proper answer to them, as objections, was to correct the 
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ee misprisions of the clerk, and thus remove them. At all 
o 


STATE 
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events, this Court must say, that they are not true now. 
We can look only to the transeript of the record, as made 
up, which is sent to us. 

Upon the third ground, the opinion of this Court agrees 
with that of his Honor. It is the practice for the foreman 
to sign his name to the finding of the grand-jury ; and it 
seems to be a salutary practice, as it tends to the more 
complete identification of the instrument containing the 
accusation. We do not know in what it had its origin; 
but though useful and proper, it does not seem to be essen- 
tial, nor to have been, at any time, the course in England. 
The endorsement there is merely ‘ bclla vera,” or “ true 
bill.” 1 Chit. Cr. Law, 324. 4 Bi. Com. 306. That 
endorsement becomes part of the indictment, and makes 
the accusation complete. Yelv. 99. But it is never set 
out in the enrolment of the record; which states the grand 
jury, and that they were sworn to inquire, &c., and that 
“it is upon their oath presented, that, &c.” 4 Bl. Com. 
Appendix. It is the grand jury’s returning the bill into 
Court, and their publicly rendering their verdict on it, in 
the form “a true bill,” and that being recorded or filed 
amongst the records of the Court, that makes it effectual ; 
in the same manner that the like proceedings operate in the 
case of a verdict of the petit'jury. This was intimated by 
Chief Justice Hsenperson, in the State v. Collins, 3 Dev. 
Rep. 117. But whether the position be correct or not, 
that case and The State v. Kimbraugh, 2 Dev. Rep. 441, 
are direct authorities against this objection. For if the 
foreman must put his name on the bill, the variance in the 
manner of his spelling it, from that of the clerk’s, is immate- 
rial. The Court in which the juror was acting, must 
necessarily know his identity; and the receiving and re- 
cording the bill with his endorsement establishes it. 

Wherefore the opinion of this Court is, that the judg- 
ment of the Superior Court is not erroneous; which must 
be certified to that Court, in order that the sentence of the 
law may be duly executed. 


Per Curiam. Judgment affirmed. 
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THE STATE v. THOMAS M. D. REID. 


An exception, or the case stated for an appeal to the Supreme Court, is there 
taken to be absolutely true, as to all matters which occur on the trial, or 
purport to have been acted in the Court from which the appeal comes. But 
where the fact is stated as having occurred in another Court, the record of 
that Court is the only competent evidence of the fact; and no statement 
contrary to it can be admitted. 

Although one Court cannot take any posterior action in a cause after it has 
been removed to another for trial, yct it may afterwards amend by supply- 
ing an omission in the record, which occurred prior to the order of 
removal; and may then send a new transeript of the amended record to 
the Court to which the cause was removed. 

Upon the suggestion of a diminution of the record, the defects alleged may 
be supplied by sending a new transcript, or by making insertions in that 
before sent; and, in the latter casc, if the proper oficer make the insertions 
from a memorial containing the factsomittcd, itis no objection that he had 
not the record of the whole proceedings present. 

The supplying defects in a transcript, cither by procuring a new one, or by 
making insertions in that already sent, is not an amendment of the Court 
to which it is sent. 


Tue defendant was convicted of forgery at Chatham, 
on the last Circuit, before his Honor Judge Norwoon, 
when his counsel submitted a motion in arrest of judgment, 
under the following circumstances. 

The record showed, that the indictment on which the 
prisoner was tried, was found in the Superior Court of 
Moore, at August Term, 1833; that he was arraigned 
thereon, and pleaded not guilty, at February Term, i834; 
and that at the same term an order was made, upon the 
aihdavit of the prosecutor, to remove the trial to Chatham. 
The record further stated, that at August Term, 1834, the 
Court of Moore took the recognizance of the accused for 
his appearance at the then next succeeding term of Chat- 
ham Court, and again ordered the clerk to transmit a full 
transcript of the record of the cause, and of all proeced- 
ings had therein at that Court, to the next Court of Chat- 
ham. The foregoing was the purport of the transcript 
from Moore, dated the 17th September, 1834, as the same 
is copied into the transcript from Chatham, sent up to the 
Supreme Court. 

But appended tv the reeord from Chatham, and forming 
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Decemnen, part of the transcript, is a statement made by the Judge 
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who tried the cause, in which it is set forth, that the 
prisoner had not pleaded in Moore, when the order of 
removal was made in February, 1554, but was taken by a 
capias, at August, 1834, and then put in his plea, and the 
same was entered nunc pro tune, as of the preceding term; 
all which proceedings at August, 1854, were had after the 
first order of removal, and after a transcript from Moore 
had been filed in Chatham. The record from Chatham 
also contains a copy of a transcript from Moore, dated the 
eleventh day of March, 18354, which corresponds with 
that before mentioned, bearing date ‘the 17th September, 
in all respects, except that it omits the prisoner’s plea, in 
stating the proceedings of Mcbruary ‘Term, and, of course, 
comes no later down than that term. 

‘The Judge further states, that previous to the prisoner 
being put on his trial, the Solicitor-General suggested a 
diminution of the record, in respect of the prisoner’s plea, 
and moved for a certiorari to obtain a more full transcript, 
which was granted. ‘The prisoner agreed, that it need 
not issue, as the Clerk of the Court of Moore was then 
present, and might act without the writ. Thereupon the 
clerk, at the instance of the Solicitor-Gencral, proposed te 
insert in the transcript the plea of not cuilty, as of Febru- 
ary Term, 1834, taking the same from his trial docket, 
which he had then in Court, but at the same time stating, 
that he had not with him the whole record. To that the 
prisoner’s counsel objceted, upon the ground that the 
transcript couid not be amended by anything but the 
record itself, in which all the proecedings were spread out. 
The Court ordered, that the amendment might be made, 
reserving the question of its legality. 

The reasons ior the motion in arrest of Judgment were, 
1. Because the case had been improperly removed befere 
plea by the prisoner. 2. Because the Court of Moore had 
put the dofendant te his plea and entered it, after the 
enuse had becn removed to Chatham, aud was pending 
there. 3. Because the transcript from the Court of Moore, 
filed in the Court of Chatham, was allowed to be amended 
in Court, without having the whole original record there. 
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His Honor arrested the judgment, and the Solicitor- — 
General, for the state, appealed. 


Th S 

e Attorney- General, for the state. — 
REID. 

Nash, for the defendant. EID 


Rurrin, Chief Justice, after stating the case as above, It seems, 
proceeded :—It may be true, that a cause cannot be a can- 
removed for trial before it is at issue; since the object ee ae 
of removal is to have an impartial jury, and before an one Supe- 


issue of fact, it cannot be known that the trial will be by ae ee te 


a jury. [tis certainly true, that after a cause has been for trial, be- 
; cr . - tore issue 
removed from one Court to another, and is well consti- jonied. 
tuted in the lattcr, there can be no further proceedings in Aftera 


the former. The jurisdic ction cannot exist in both; and offectually 
that of the Court to which it is removed attaches, and removed ‘to 


a ousts that of the Court which had it originally. ene 


Murry v. Smith, 1 Wawks, 41. The question is, when trial, the 
~ first | 
did the jurisdiction of the Court bs Chatham attach. If ¢ijo 


the first order of removal of February, 1834, was made er 
over it. 


before plea, and therefore was premature, it was inopera- Tyo osse of 
tive, and did not transfer the jurisdiction, but the cause Merry v. 

; - our Smith, 1 
remained in Moore. For while both Courts cannot have Hawks. 41, 
the jurisdiction at the same time, much less the cause itself #pproved. 


before them, it must, nevertheless, be in one of them. It 262" ode" 


of removal 
continues a cre 1t beean, until it is effectually gained by is prema- 
een ee ey rene ze . dt ture, the 
bre other, vive OUiagi of POMIGY al, ti improper, ana the Court to 
at : upt, does not ereate the jurisdiction ; wich the 


eae Cea de tek | case is 
iil be had in the frst county. State sent, 
v. Poll and La ee i fiawks, 442. The obligation of ae no 
‘ 3° Wis C- 
the Court in which the indictment was found, to try it, tion, but it 
“ _ - remains in 
ad Fic a! VU 4 > $ Loh aie Ste 1 ?Y es + feir ° ey “ 
does not desend upou the cause bemg sent back to it; for dhe Couek 
there Is no power Uius to remit it. lt was never removed. where it 


pn : conlnernic- 
If this be true, the plea, if made and entered at August, (3. 


1834, in Moore, bbe then and there pr operly demandable ; The case of 
and the removal to Chatham was by force of the new Sie 


Z 1 ee | = Pe 
and the trial mus 


a) 


Poll and 

order of that term, and not that of the oe term. Lavinia, 1 
; P Hawks 
Under that order, the transcript of U 


the 17th September 442, ap. 
was filed; which sets out tue plea iy bcth orders of proved. 
removal, and thus answers both of the twa first reasons m 

arrest of judgment. 


o380 IN THE SUPREME COURT 


Decemser, But the Court is not disposed to put the case on that 
Ra ground. It is probably not the truth. The last transcript 
site states the plea at February, 1834, and an order at that 
Rew. term forremoval. In that state of the case, the subsequent 
proceedings in Moore, at August, 1834, were coram non 
judice, for the reasons already given; the cause was in 
Chatham Court. 

It is, however, insisted, and the case states it as a fact, 
that the piea was not entered at February, but at August, 
nunc pro tune; and, supposing that the removal may be 
before issue joined, it is then contended, that the Court of 
Moore could not make such an order, and, consequently, 
that the prisoner has never vet pleaded. 

The first observation upon these positions, is, that a 
fact is assumed in them, which is inadmissible. The record 
from Moore does not state an amendment, nor an order 
for its being made nunc pro tunc. The plea purports, as 
therein stated, to have beeu in fact pleaded at February, 
i$5-i, and to have been in fact recorded then. An excep- 
tion, or the case stated for an appcal to this Court, 1s here 
taken to be absolutely true as to all matters which occur 
on the trial, or purport to have been acted in the Court 
from which the appeal comes. But here the fact is stated 
as having oceurred in another Court. That can appear 
by the record of that other Court only. It necessarily 
forms a part of the transcript sent here; and it does not 
show the fact, but the contrary. The record was conclu- 
sive upon the Superior Court, as to its contents, as it is 
also upon this Court. A statement of the proceedings of 
Moore Court inconsistent with, or not supported by those 
contents, cannot contro! them. Such a statement is 
altogether useless in a case of this sort; for on a motion 
in arrest of judement, we cannot travel out of the record, 

Le of technically speaking. The order for the amendment, if 

Kelly, 1 made, was not sent to Chatham as part of the record, and 

ae Rep. no other evidence was competent to establish it. Reid v. 
approved. Kelly, 1 Dev. Rep. 33. 

But the court 1s clearly of opinion, if the cause were 

well constituted in Chatham by the first order of removal, 

(made before the plea was recorded,) and if the order for 
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the amendment, as well as the amendment itself, had been 
inserted in the record and sent forward in a new tran- 
script, that yet the trial in Chatham-would be proper, and 
the reeord, with those additions, would have been sufhi- 
cient. It is true that, after a cause has been transferred 
from one court to another, whether by appeal or change 
of venue, the court from which it has gone cannot proceed 
further in it. Whatever purports to be posterior to the 
loss of jurisdiction is, therefore, erroneous, and probably 
void. But the principle extends no further. When the 
action of the court is not a subsequent adjudication, nor 
any thing preparatory to an adjudication to be had in that 
court, but relates to what was done in the cause while in 
that court, there is a plain difference. No usurpation of 
authority then appears. The act purports to have been 
done while the court had jurisdiction; and as to the point 
of fact, the statement cannot be questioned by any other 
court. Every court is the exclusive judge of its own 
records, and is competent to make them speak the truth 
as toits own proceedings. Hence it is the constant course 
that orders for amendments by the inferior court are allowed 
after appeal or writ of error, and the transcript in the 
the superior court made conformable. Tidd’s Practice, 
770. State v. Cherry, 2 Dev. Rep. 550. Ballard v. Carr, 
4 Dev. Rep. 575. Such amendments nune pro tune are 
not open to inquiry in another court, either as to their 
propriety, or as to the periods at which they are made. 
Mellish v. Richardson in the House of Lords, 9 Bing. 
Rep. 125. Bright v. Sugg, 4 Dev. Rep. 492. They are 
supposed to speak the truth, and to make the record what 
it was intended it should be. Where the amendment is to 
supply an omission of the officer, it is, of course, upon 
satisfying the court that there has been an omission. Jus- 
tice would be defeated without it. If a prisoner plead 
ore tenus, and the clerk fail to record it before the jury be 
sworn or render their verdict, surely the court may have 
the record completed. So of the case before us. The 
matter said to be imserted purports to be a proceeding in 
the cause, before anv order of removal. It cannot be 
supposed that the court would have inserted the statement 
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in the record, if the prisoner did not plead at February. 
But it must be supposed that he did, and that the officer 
neglected to record it; and therefore the court afterwards 
did it in conformity with the truth. 

The last reason is founded on the amendment, as it is 
called, that was made in Chatham. That is not an 
amendment of the record in any sense of the term; but 
a mere correction of the transcript, so as to make it a 
copy of the record of the court of Moore. It is the duty 
of the court to use all the means in its power to get the 
,a true copy; and not to allow 
either party to suffer from its inaccuracy. When the 
statute authorises a trial on a transcript, it is presumed 
that the clerk will give the tenor of the record. But he 
may not; and if either party, upon afhdavit or otherwise, 
to the satisfaction of the court, suggests a diminution, the 

case is not allowed to procecd further until it be ascertained 
that what is before the court professing to be a transcript 
is really so. That is usually done by a certiorari, which 
recites the diminution and commands the officer to certify 
a full and periect transcript. A second transcript will be 
satisfuctory, i not objected to by either party; for it is 
then presumed to set out the whole. It is no cause of 
complaint, that the transcript was made out from the pro- 
ceedings iz puper, instead of taking it from the roll, 
provided there be no omission in the transcript; and it 
contains no more than the record itself does. The want 
of truth is the only suggestion that can authorise the court 
to require another transeript or the alteration of that before 
sent. Hf that suggestion be made a second tine, or oftener, 
and the court sees reason to think lhe transeript defective, 
it may order other writs of certiorari to issue; but when- 
ever 2 transcript shall be returned, to the truth of which 
there , the court must deem 
that a correct one, and proceed on it accordingly. Tostead 
of issuing a certiorari, the court may acrdinary 
cases require the ollicer to bring the original record into 
eourt, and have the transcript taken theretrom, or the 
former one corrected. it is not seen that itis indispensable 
to do so in any case but that in which two transcripts 


is no obiection on either side 


in extr 
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have already been filed, which are contradictory to each Decrmsrr, 
other, and the parties still dispute which is correct. As ———_ 
the court cannot determine that point but by reference to git 
the original, it must be resorted to. But this is unneces- Ren. 
sary where the one transcript is not contradictory, but alco 
only more full than the other, and supplies its omissions; that there 
or where there is no suggestion that the one, which pur-  Teason 


; ; ; ‘ to believe 
ports to be more complete, is still defective, or in any the tran. 


respect untrue. State v. Collins, 3 Dev. Rep. 117. The scriptisim- 


: i ; ; ; ‘ perfect, un- 
inquiry in such a case is not into the propriety of acts of 7 ee 
| tained t 
the court from which the record comes; but whether the \iich nei. 
officer of that court has truly stated in his copy those acts. ae a 
i. ‘ object. 
The defects alleged may be supplied by sending a new si ea 
transcript, or by insertions in that before sent. If in the dinary 
s rae : : cases, as 
latter way, it is not the act of the court, by way of amend- ye two 
ment, any more than in the former. It is, in each case, transcripts 


the act of the officer under the mandate of the writ for a ere 
full transeript. tory to 


. eee ee h other, 
It is supposed that the objection refers to an addition ee ate 


allowed to be made to the transcript of the 11th March, Patties do 
hot agree 


1854, (which did not set out the plea,) under the idea that which is 
the cause was effectually removed by the order of Feb- ear _ 
ruary; for the second one, of the 17th September, did stcad of or- 
contain the whole proceedings. For the reason before So" >. 
given, the latter transcript might have been proceeded on, ¥ direct 
so far as it professes to be the record of the proceedings to attend 
before the order of removal. But there could be no reason With a 
why the same matter should not be inserted in the pre- oa 
vious transcript. There was no further suggestion of The case 
diminution; no contradiction between the transcripts ; no Ce 
application of the prisoner either before or after conviction 2 ae 
for the original record, as being necessary to correct actual aintoed: 
errors in the transcript. The objection was, that the 

clerk could not be allowed the aid of that part of the 
memorial kept by him, which contained the omitted mat- 

ter, to make his copy true—admitting at the same time 

that thereby he did make it true. ‘The court deems it 
altogether untenable; and is of opimion that there 1s 

enough in the record tu warrant judgment for the state ; 
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a which must be certified accordingly, that the Superior 


STATE 
v. 
Retr. 


Court may proceed to render it. 


Per Curiam. Judgment reversed. 


ABRAM BRYAN v. WILLIAM E. WADSWORTH. 


A petition filed in the County Court, praying permission to emancipate a slave 
“at such time as the owner may think proper,” and a decree of the Court 
granting such permission, upon the owner’s “complying with the direc- 
tions of the acts of the general assembly, in such cases provided,” is not a 
valid act of liberation, within the purvicw of the Acts of 1777, (Rev. ch. 
109,) and 1796, (Rev. ch. 453,) where no other proceedings appear upon 
the records. 

The giving the bonds required from the owner of a liberated slave, and filing 
them in the County Court, forms no part of an act of emancipation, and 
will not aid a defective act of liberation, under the Acts of 1777 and 1796. 

It seems, that to constitute an act of liberation, entered of record under the 
Act of 1796, it is only neccessary that there should be a petition filed, mak- 
ing the proper allegations, and expressing the desire of the owner then to 
confer freedom upon his slave, and praying permission so to do; and that 
the Court should, by a proper adjudication, grant the permission so prayed 
for. 


Tuis was an action of rrEespass vi ET ARMs, brought by 
the plaintiff to try his right of freedom. The defendant 
pleaded that the plaintiff“ Abram, is the proper slave of 
the defendant, and that he cannot maintain an action.” 

Upon the trial at Craven, on the last Circuit, before his 
Honor, Judge Donnrt, the following facts were admitted. 
The plaintiff was originally the slave of one Elizabeth 
Henry, of the County of Craven, who at the March Term, 
1808, of the County Court, filed the following petition, to 
wit. “ To the Worshipful, the Justices of Craven County 
Court. The petition of Elizabeth Henry respectfully show- 
eth, that she is possessed of the following slaves, whose 
meritorious services she desires to reward with the blessing 
of freedom, viz.” (here follows the names of several slaves, 
among whom is the plaintiff Abram.) “ She prays that she 
may be permitted to emancipate the said slaves at sucli 
time as she may think proper.” On the records of the 
Court at the same.term, appeared the following entry: 
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“ Read the petition of Elizabeth Henry, praying permission Deczmser 


to emancipate” (the slaves named in the petition,) “ for long 
and meritorious services ; ordered that the petitioner have 
the permission prayed, upon complying with the directions 
of the acts of General Assembly in such cases provided.” 
On the Lith day of June, 180, the said Elizabeth Henry 

and John C. Stanly, as her security, signed, sealed and 
delivered two penal bonds, one of w hich was payable to 
Benjamin Williams, governor of the state of North Carolina, 
for the sum of two hundred pounds, conditioned as follows: 
“ The condition of the aboveobligation is such, that whereas 
at the Court held for Craven County at this day, per- 
mission has been granted to Elizabeth Henry, by the said 
Court, to emancipate and set free a certain negro slave 
named Abram: Now, if the said negro so permitted to be 
liberated, shall, during his residence in the state of North 
Carolina, behave himself es an honest and peaceable citi- 
zen, then the above obligation to be void.” The other of 
said bonds was payable to John Tillman, oo Chairman 
of Craven County Court, for the sum of one hundred 
pounds, conditioned as follows: “The condition of the 


above obligation is such, whereas at the Court held for 


Craven County at this day, permission has been granted 
to Elizabeth Henry, by the said Court, to emancipate and 
set free a certain negro slave, naraed Abram. Now if the 
said negro so permitted to be liberated, shail not become 
chargeable to the parish of Craven County, or of any one 
county of this state, then the above obligation to be void.” 
These bonds were filed in the office of the clerk of Craven 
County Court, and were now among the records of said 
Court. ‘The present plaintiff, was the slave mentioned by 
the name of Abram, in the petition of Miiabeth Henry, 
and in the order or judgment thereon, and in the bonds 
aforesaid. 

The plaintiff, before and at the time of filing the peti- 
tion above mentioned by Elizabeth Henry, and obtaining 
the order or judyment thereon, and afterwards, until the 
dth day of January, 1520, was, aud continued tn tlie posses- 
gio Glia said E. ifcury, aud during the whole of that 


tine slic vlanacd and held tun as her slay c, Gio exercised 
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control over him as his mistress and owner. ‘T'o some of 
the slaves mentioned in the ee the said Elizabeth 
Henry executed and delivered deeds of manumission, 
(though she still continued in the actual possession of them,) 
but to the plaintiff, Abram, she made no such deed, nor did 
any act, (except the proceedings as above stated,) whereby 
to express her determination to liberaie him; but on the 
contrary, on the 4th day of January, 18 , she for a valu- 
able consideration, duly sold and delivered him to one 
Thomas Wadsworth, from whom the defendant purchased 
him; in whose possession he continued until the bringing 
the present action. Upon this staternent of facts, his 
Honor, pro forma, rendered a judzment for the defendant, 
and the plamtiff appealed. 


W. C. Stanly, for the plamitih 
Badger, and J. H. Bryan, tor the detendant. 


Gasron, Judge.— We are of opinion that there is no error 
in the judgment below. Upon the facts stated in the case 
agreed, it was correctly decided that the plaintul was 2xot 
a freeman, but was the slave of the defendant. The man- 
umission of a slave is the act of the owner. His power to 
perform this act, is by various statutes, restrained and 
regulated, bat it has uot been taken from him, and con- 
ferred on a judicial tribunal. Tn our act of L777, (Rew. ch. 
109,) it is recited, that an evil and pernicious practice had 
prevailed of setting slaves free, which, at that critical junc- 
ture, ought to be guarded against. ‘The evilintended to be 
redressed, was the too frequent and indiscreet emancipa- 
tion of slaves by their owners. The remedies provided by 
the act, (following very closely the enactments of the colo- 
nial act of 1741, Martin’s Rev. ch. 24, sec. 56,) were first, 
that no slave should le seé free except for meritorious ser- 
vices, to be adjudged of, and allowed by the County Court, 
and license first had and obtained thereupon ; and secondly, 
that every slave who should “be set free by his master or 
owner, otherwise than is so directcd,” should be seized and 
sold for public purposes. The act of setting free, is regard- 
ed by this statute as the act of the master. Ifhe performs 
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it otherwise than in the mode therein prescribed, he forfeits Drcrmerr, 


his slave to the community, and the manumission is invalid. 
The license is a permisson to do the act, and this permis- 
sion the Court is authorised to grant, when it shall have 
adjudged that the slave has performed extraordinary ser- 
vices, meriting the boon which the master desires to bestow. 
The adjudication and the lieense do not constitute the 
manumission, they only legalize it. There is no subse- 


} 
i 
quent statutory provision, which in the slightest degree. 


changes the relative powers of the master and the Court. 
The words of the act of 1796, (Rev. ch. 453,) which have 
been relied on in argument, when fairly construed, affect 
no alteration in this respect. Jt is entitled “an aet to 
amend, strengthen and confirm the several acts of this state, 
against the emancipation of slaves.” It would be some- 
what extraordinary, if under such a title, we were to meet 
with enactments extending the authority of the Courts in 
granting emancipations, or abridving the power of masters 
to withhold it. ins act repeats tne prohibition to set a 
slave free in anv case, or under any pretence except for 
meritorious services to be adjudged of and ailowed by the 
Court, and on license first had and obtained therefor, and 
then further enacts, that “suen hberation when entered of 
record, shail vest in the slave so as aforesaid liberated, all 
the right and privilege of a free-bora negro.” Itcannot be 
held to amend the former statutes, unless it be in requiring 
that the lineration should be of record, and in declaring the 
effect of the liberation to ke an admission of the freed-man 
to the right only of those of his colour born out of slavery. 
But it has beea asked if the adjudication and the license do 
not constitute the liberation, how is sucha liberation to 
appear of record? No mode is prescribed for recording 
the act, which the master may thereafter perform. We 
answer, in the first place, that if a subsequent act be neces- 
sary in order to evince the master’s exercise of the license 
granted, it may be entered of record, because the statute 
requires, and of course authorises the liberation, to be 
recorded. Sut when the ordinary course of proceeding in 
these cases, is attended to, and which mode, we have no 
doubt, was that in the contemplation of the legislature, 
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solicits a power over them, through the mstrumentality of 
the Court, which is denied to ae citizens, of holding 


? 


them 1a bondage or emancipating them, as fer discretion or 
caprice shall thereafter direct. The record states, that 
thereupon it was ordercd by the Court, that the petitioner 
should have the ae On pi ay ed. Uhither this order was 
ae as transcending the power deiegated to the Court, or 
however indiserect and inconsistent with sound policy, it 


sala to besiow on the petitioner the permission asked. 


No more appears on the record, and if liberation must 
be of record, and a liberation means a setting free by the 
owner, then unless permission to do a fature act, if the 
applicant should choose to perforra it, be Hat act, the plain- 
tiff has not been liberated. 


If, however. we can look beyond the record, the plain- 


OF NORTH CAROLINA. 


iuff’s claim to freedom, is inno respect aided. The bonds 
which the case states to have been given, form no part of 
the act of iboraton They are required by particular 
Statutes, which impose penalties for an omission to execute 
them ina ere time efter hberation. A liberation is 


complete without them. In the conditions of these bonds, 


the plaintiffis mentioned not as freed, but (cautiously) as 
aslave, whom Elizabeth Henry is permitted to emancipate. 


The other facts stated, are all in opposition to the plaintiff’s 
claim. They show that his owner never did assent to 
abandon her dominion over him as owner. And it has 
been decided by cur highest oe tribunal, that even the 
islature cannot emancipate a slave without the assent 
of his master. Allen’s Admr. v. Peden, 2 Car. Law 


Repository, 688. 
Por Curiam. Judgment affirmed. 
mannan nensecee 


DEN ex dem. of RICHIARD WOOD and W IPE, et al. v. bas 
SPARKS. 


Where a testator devised, that his “ cxeeutors,” should sell his lands, and 
appointed three a sons exccutors, only onc of whom qualified and acted 
as executor, a sale by that one alone, will, under the statute of 21 Hen. Sth, 
o,f, be sulficient to pass the estate, without its appearing that the others 
either have reaunnced tie exccutorship, or refused tojein im the sale. 


Lasorment for a lot in the town of Piymouth, tried at 
Washington, on the last Circuit, before his Honor Judge 
Serriun. The lessors of the plamtit? claimed title to the 
lot in ea as the heirs-at-law of Levin Bosman, 


deceased; and the defendant set up title under the will of 


the said Bozman, and a conveyance from William A. 


vf 
st 


Bozman, in pursuance of a roe er therein contained. ‘The 
power was expre ssed in these words: “ Ii my executors 

should think 1 est] I wish them to sell my real estate in 
the town oft Plymouth, to the best advantage, for the 
benefit of my children.” OF this will, the testator appointed 
three executors, viz. Judith, his widow, the said William 
A. Bozman, and a certain William Currell. The will 
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Decrmser, was executed on the 30th November, 1823, and was duly 


1835. 


Woop 


vs 
SPARKS. 


proved at February Term, 1824, at which term the widow 
entercd her dissent to the will, and William A. Bozman 
alone qualified as executor. The conveyance was made 
by the said William as executor, on the 13th March, 
1827. It was in evidence, that he alone had advertised 
the lot for sale, for six weeks previously to the sale: that 
the widow had never acted as executrix: that Currell 
had not seen the will before the trial of this suit: and on 
the said trial he swore, that he had not in any manner 
acted as executor, and that he was resolved never to act 
as such. ‘There was no evidence, however, that the widow 
or Currell had renounced their right to qualify as execu- 
tors; or that either of them had been cailed on to join in 
the sale of the lot, or had refused so to do. Upon this 
statement of facts, his Honor declared his opinion, that 
a sale by the sole acting executor would be effectual to 
pass the title of the deceased to the premises; and in 
deference to this opinion, the plaintiff submitted to a non- 
suit, and appealed. 
fredell, for the plaintiff’s lessors. 
Badger and Devereux, for the defendant. 


Gaston, J., after stating the case as above, proceeded : 
—Under the will of Levin Bozman, no estate passed to his 
executors. The inheritance descended at his death to 
his heirs-at-law, liable to be divested, upon a sale made by 
his executors. When a sale should be made as directed, 
the purchaser would take the estate under and by the 
devisor, ‘The power was given not to persons by name, 
but to his executors; but the object of the power was the 
benefit of the heirs-at-law, and not the furtherance of any 
duty properly appertaining to the office of executors. It 
was a pure naked power uncoupled with an interest. 
Whatever construction of this power might be thought by 
us best calculated to efect the intention of the testator, 
the weight of authorities seems to be, that antecedently to 
the statute of 2lst Henry Sth, c. 4, it wouid not have been 
regarded as a power so attached to the office of executor, 
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as that it might be exercised by one only of them, if pices 
he alone accepted the office. Many inconveniences resulted —————"__ 
from the narrow construction which the Courts thought ss 
themselves bound to give to such powers; and the pre-  Srarks. 
amble to the statute of 2lst Henry 8, c. 4, complains 
grievously of the evils thereby occasioned. It recites in 
language of strong reprobation, that many persons have 

by their last wills and testaments willed and declared 

their lands to be sold by their executors, for the payment 

of their debts, performance of their legacies, necessary and 
convenient finding of their wives, virtuous bringing up of 

their children, and for other charitable deeds; and not- 
withstanding such trust and confidence so by them put in 

their executors, some of them, willmg to accomplish that 

trust, have accepted and taken upon them the charge of 

the said testament, and have been ready to fulfil all things 

therein contained, and the residue of them, uncharitably, 
contrary to the trust reposed in them, have refused to 
intermeddle in any wise with the execution of the will, or 

with the sale of such lands so willed to be sold: and it 

further recites, that a bargain and sale of such lands, 

‘after the opinion of dicta persons,” can in no wise be 
good and effectual in the law, unless the same be made by 
the whole number of the executors named to and for the 
same, by reason whereof the laudable purposes of such 
testators have been disappointed. After setting forth 
these mischiefs, for remedy thereof the statute enacts, that 
where part of the executors named in any such testament, 
of any such person so making or declaring any such will 
of lands to be sold by his executors after his death “do 
refuse to take upon him or them the administration and 
charge of the same testament and last will,” “ then all bar- 
gains and sales of such lands so willed to be sold by the 
executors of any testator, as well heretofore made, as here- 
after to be made by him or them only that so doth accept, 
or that heretofore hath accepted and taken upon him or 
them any such care or charge of administration of any 
such will, shall be as good and as effectual in the law, as 
if all the residue of the same executors named in the said 
testament, so refusing the administration of the same 
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Drcemzer, testament, had joined in the making of the bargain and 
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sale, &c.”’ A proviso is annexed, that the act shall not 
extend to give power to an executor or executors at any 
time thereafter to bargain, or put to sale any lands, &e., 
by virtue and authority of any wil or testament there- 
tofore made, otherwise than they might do dy the course 
of the common law, afore the making of the act. 

The question as to the valid execution of the power 
depends upon the proper exposition to be given to this 
statute. On the part of the lessors of the plaintiff, it is 
insisted, that a sale by less than the whole number of the 
executors is not thereby legalised, unless those not joining 
therein have renounced the office of executors before the 
ordinary. In support of this position, authorities have been 
cited to show, that the Spiritual Court requires such a 


renunciation by executors, before it will grant administra- 


tion with the will annexed, because of their refusal to take 
the office ; and it is argued, that this settled practice shows 
that nothing less than such a renunciation can be deemed 
a refusal, and that therefore the statute, when it speaks “ of 
a refusal to take the administration and charge of the 
will,” must be understood to speak of a renunciation—of 
that solemn act which the Spiritual Court regards as such 
a refusal. There are many reasons which induce us 
to believe, that this position is not well founded. ‘The 
ordinary hath no power to grant administration, except in 
cases of intestacy. Ifa man makea will, but do not name 
an executor, the willis not a testament, but is confided by 
the ordinary to the care of an adininistrator by him 
appointed to see it faithfully executed. If in the will, 
executors be named, these, by virtue of the will, take the 
legal interest in the testator’s goods and chattels, and until 
this interest be released, disclaimed or abandoned, there is 
no intestacy. In the case of a testament, such a release, 
disclaimer or abandonment is indispensable, to give the 
ordinary jurisdiction to appoint an administrator. It is 
essential, therefore, to the validity of a grant of letters 
of admunisiration, that they show eitler that the deceased 
died intestate, or that he bas beeotite iniesiaie, by reason 
of the death or refusal of the trust, by those whom the 
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deceased named to execute his will. The ordinary hath Decemser, 
very properly established certain rules of evidence by “ 
which the fact of such refusal may be made out to his “P 
entire satisfaction. The renunciation of the office before Spans. 
him is one mode by which it can be clearly testified. It 
may also be done by a writing addressed to the ordinary 
and filed or recorded in his Court. 

And so it may be by failing to appear to a citation calling 
on the executor or executors nominated, to come forward, 
and accept the executorship. However made to appear, 
he adjudges that the executor or executors have refused to 
prove the testament. Had the statute contemplated such 
a renunciation as indispensable, it can scarcely be 
believed, that it would not have used the appropriate 
terms, “ refused the probate of the will before the ordinary.” 
But it alludes not in the shghtest degree to the usages or 
adjudications of the Spiritual Court. It legislates upon a 
subject—-the devise of lands—over which that Court had The pro. 
no jurisdiction. It purposes to correct what it deems a a oe 
mischievous doctrine of the Courts of Common Law in the qual f- 
relation to a matter whereof these Courts can take cogni- (cn of 
zance, and undertakes to make a new law, which is to be tors in the 
there observed. These Courts, in inquiring whether a aes 


power given by a devisor had or had not bees validly saan 
: sary to tne 
executed, so as to pass his real estate, were not under a rn 


necessity to notice what had been done respecting the will cution of a 
in the Spiritual Court. Its probate there in no respect ae 
affected it as a will of lands. The qualification of the execu- eae 
tors there was wholly unnecessary to the execution of the tors by the 
powers which the will gave them over lands; and their cae . 
renunciation of the office in no respect took away any Of renuncia- 


those powers, unless from the words of the will, it appeared eee 
that the powers were given to them szmply as executors. executors, 
The Courts of law, after, as before the statute, had to ae 
determine on these powers, and their valid execution, by right to 
rules distinct from, and unconnected with, the rules of the Seas 
Spiritual Courts. By the common law, the execution of less the 

‘ cape 8 . , power was 
the power was invalid, if all the donees of the power did given to 
not join therein. The statute introduced a modification, Sagas 
which rendered it unnecessary for those to join, who ezecutors. 


refused to take upon themselves the administration and 
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charge of the will. When the fact of such a refusal was 
averred, the truth of the averment was to be ascertained 
by the proper triers, and through the medium of any 
evidence, which, by the rules of the common law, was 
competent to establish the fact. The inquiry was of a 
matter a pais. Whatever respect the Courts of law 
might yield to the acts of the ordinary within the sphere 
of his jurisdiction, they would never surrender to him the 
dstermination of a fact which affected the rights of 
parties htigant, before them, and ona subject of which 
they had exclusive jurisdiction. ‘Phe probate of the will 
might be received as evidence that those who so proved it 
had accepted the care and charge of the administration of 
the wil of the deceased—and a renunciation before the 
ordinary would be evidence that they had declined the 
charge of administering the personal estate of their 
testator. But notwithstanding the probate, it might yet 
be, that they had refused to join in the sale of the lands 
and notwithstanding the renunciation, it might be, that 
they had intermeddled with the execution of the will. The 
construction contended for, would not be in accordance 
with that liberal spirit which should govern in the inter- 
pretation of statutes of a benignant character. The great 
purpose of the statute is to correct mischiefs resulting 
from a rigid construction of these testamentary autho- 
rities, and itis the rule of law, so to expound the act, as to 
suppress these mischiefs, and apply its remedies. Ifit were 
in the power of one or more of the executors, by forbear- 
ing to renounce before the ordinary, still to hang back, 
decline acting, and practically refuse the execution of the 
trust, and those willing to perform it were yet powerless, 
notwithstanding the statute, but little would have been 
accomplished for insuring the execution of the testator’s 
purposes. No adjudication has been cited in support of 
this position, nor is it upheld by the authority of any 
respectable elementary writer. In the case of Bonafault 
v. Greenfield, 1 Lev. 60; Cro. Eliz. 80, one of the execu- 
tors had refused to take out administration, or to inter- 
meddle with the estate, or to join in the sale, but had not 
renounced before the ordinary, or disclaimed by deed. The 
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Court thought that a sale by the other executors was good, 

at common aa because it satisfied the words of the will, 

but they held, that however that might be, the statute made 
a clear. This case is quoted, as of undoubted authority, 
by Mr. Justice Hotroyp, in Townson v. Tickell, 3 Bar. 
& Ald. 31; 5 Eng. Com. Law Rep. 219, and reasoning 
by analogy, he infers from it, that where an estate Is 
devised to two beneficially, and by name, one may refuse 
the estate by matter in pats without a disclaimer, either 
by deed, or of record. The text writers lay down the 
rule in broad terms, that where some refuse to act, the 
executors accepting the trust may sell. Co. Lit. LI3,a 

6 Cruise's Dig. 456; 4 Kent’s Com. 320; Perkins, page 
238, sec. 545, is still more pointed. “Ifa man maketh 
his will, and maketh two executors, and willeth that his 
executors shall sell his land, &c., and dieth, and one of 
them will not intermeddle, and the other taketh adminis- 
tration upon him, and payeth the debts, &c., the sale 
made by him alone, is good.” In Virginia (see Addy & 
Knox v. Butler, 3 Mum. 345, and WVelson v. Carrington, 4 
Mum. 332) it has been decided, that a conveyance by 
part of the executors named in the will, is justified by the 
statute of 21 Henry 8th, where the others refused to take 
upon themselves the charge or administration thereof, and 
that such refusal may be found, either from declarations 
in pais, or may be presumed, asin other cases. But what- 
ever may be the law elsewhere, with us itis settled. Here, 
the question cannot be considered as an open question. In 
Denexdem. Marr v. Peay,2 Murph. 84, the Supreme Court 
of this state, under its former organization, declared the 
law to be, that a renunciation in the Court of Probate 
furnished evidence of the refusal mentioned in the statute; 
but was not indispensable evidence. In the subsequent 
case of Debow v. Hodge, 1 Car. Law Reps. 368, the same 
doctrine is very plainly recognized. This exposition had 
been long before given by a learned Judge on the Circuit, 
as will be seen in Miller v. White, Taylor’s Rep. 309. It 
is here, then, a fixed rule of property, that where a power 
is given to executors to sell lands, it is sufficient that the 
acting executor or executors living at the time, make the 
sale. 
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It is further objected, by the lessors of the plaintiff, that 
if a formal renunciation before the Court of Probate be not 
necessary, yet, that in this case there was not evidence ofsuch 
a refusal by the other executors, as justified the sale made 
by him who alone proved the will. It is admitted, that 
Judith Bozman’s refusal of the office sufficiently appears. 
It is alleged, however, that Currell had only forborne to 
execute the office, and omitted to join in the sale, but had not 
refused the one or the other. This objection also appears to 
us not tenable. When a man confides to another the manage- 
ment of his estate after his decease, the nature of the office 
calls for prompt action. The duties arise immediately 
upon the death of the testator; and a forbearance to enter 
upon the execution of them when the will is proved, is 
presumptive evidence of a refusal to accept the charge of 
his testament. A renunciation of record is clearly evidence 
of such refusal; yet if Currell had in this case actually so 
renounced, it is not to be questioned, but he might have 
come forward the next day, and taken the oath of office, 
and entered upon the execution of its functions. Such a 
renunciation then would have amounted to no more than 
a declining at that time to act as executor. ‘So long, there- 
fore, as he declines, he refuses. Now our laws prescribe the 
only regular way in which the acceptance of the office can 
be testified. No person, says the act of 1715, (Rev. ch. 10, 
sec. 4,) shall presume, under a penalty therein expressed, 
to enter upon the administration of a deceased person’s 
estate, without letters testamentary ; and the secretary 
shall not issue such letters, until the executor shall have 
sworn to execute the will of the deceased. His interfe- 
rence, without taking out letters, or swearing to execute 
the will, would unquestionably subject him to the respon- 
sibilities of an executor, and might, perhaps, notwithstand- 
ing the impropriety of such conduct, constitute him a fall 
executor. But, at all events, such an interference is not 
tobe presumed. The forbearing to qualify is therefore 
prima facie evidence of refusal. But if he neither qualify 
nor act—if he intermeddle not with the estate of the 
deceased either regularly or irregularly,—then the 
evidence of refusal is full. The care and administration 
of the testament have been tendered to him by the testator 
and he has declined the acceptance of the trust. 
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If the office has been refused by him, it is not necessary sao gee 


that it should appear, that he has also refused to join in the 
sale. This case was expressly settled in the case of Marr v. 
Peay, before referred to. 
The Court is of opinion, that there is no error in the 
judgment below, and that it should be affirmed with costs. 
Per Curiam. Judgment affirmed. 


THOMAS T. ARMSTRONG, Chairman, &c. upon the relation of 
JOHN M. CLOUD v, JOSEPH MARTIN, et al. 


A Court oflaw will not entertain a suit against an executor or administrator 
with the will annexed, for the non.performance or improper execution of a 
discretionary power given in the will. Therefore, where a testator direct- 
ed that his grandsun should be “ raised” and “taken care of,” and “ edu. 
cated” “ at the direction and care of ” his son James, it was held that an 
action could not be maintained on the bond of the administrators with the 
will annexed, for the expenses of such education, though the son James 
was also one of the administrators. 


Turis was an action of pesr brought against the defen- 
dants upon an administration bond, which had been exe- 
cuted by one James Martin and Joseph Martin, as admin- 
istrators with the will annexed, of John Martin, deceased. 
The breaches assigned, were, that the administrators had 
failed to perform the duties and comply with the directions 
contained in the following clause of the will, viz.: “ And 
now let this be taken as my special will and desire, that my 
three grand-children, John Martin Cloud, Mary Ann 
Cloud, and Jeroam Eliza Cloud, be raised and taken care 
of at the direction and care of my son, James Martin; and 
that the two girls be educated so as to read and write, 
and Martin as hereafter mentioned in this will. I also 
will that John Martin Cloud have at the age of twenty- 
one years, which I now will and bequeath to him, a small 
negro boy by the name of Saunders; also one horse and 
saddle, worth seventy-five dollars; and be educated so as to 
understand and know the English, Latin and Greek lan- 
guages ; and after this far learned, to be got to the study of 
the law, if capacity will allow of it.” 

ist. Because the administrators had failed to supply the 
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Ducrusrn, relator, John Martin Cloud, with funds necessary to edu- 


Croup 
v. 


Martin. 


cate him “so as to understand and know the English, Latin 
and Greek Languages,” and also io furnish him with the 
necessary funds for clothing and boarding, during the 
period for acquiring his education. 

2nd. Because the administrators had failed to supply 
the relator with the necessary funds for instructing him in 
the study of the law, and to furnish him with the necessary 
boarding and clothing. 

Plea—Conditions performed and not broken. 


Upon the trial of the issue at Stokes, on the last Spring 
Circuit, before his Honor Judge Marvin, evidence was 
introduced, the result of which tended to establish the 
breaches contended for by the relator. It was then insist- 
ed on the part of the defendants; Ist. that James Martin 
was appointed a testamentary guardian or trustee for the 
special purpose of raising, taking care of, and educating the. 
relator. That it was a personal trust confided by the 
testator to James, and to be exercised by him at his discre- 
tion, which could not be controlled by a Court of law; 
and that James, the trustee, being also one of the adminis- 
trators, and having funds in his hands, the defendants are 
not liable for the misapplication of them. That when the 
trust was once assumed, it could not be resigned by James, 
and that the other administrator had no right or authority 
to interfere in controlling the education. 

Qnd. That by the will, the testator’s estate was not 
liable to furnish the funds for boarding and clothing, 
during the period of schooling, and that the estate was not 
bound to defray the expenses incurred in acquiring instruc- 
tion in the law, nor for boarding or clothing during that 
period. 

These objections were overruled by his Honor, who 
instructed the jury, that the trust reposed in James Martin, 
was not such a personal trust as discharged the adminis- 
trators from complying with the requirements of the will; 
and that it was a trust, which though once assumed, might 
at will be resigned. That from the construction of the 
will, the testator intended that the relator should be 
furnished with boarding, clothing and schooling, at the 
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expense of his estate; and that instruction in the Jaw, Dscemszr, 
together with board and clothing, was likewise intended 

to be acharge. A verdict was returned for the plaintiff, i 
and the defendants appealed. Martin. 


Nash, for the defendants. 
Badger, for the plaintiff. 


Rourrt, Chief Justice—Upon the construction of the A direction 


that the tes. 
will, the Court does not doubt, that under the terms, ernie 


“raised and taken care of,” and “ educated,” which are all fant grand- 
‘ ios children 

used by the testator, the board, clothing, and tuition of shall be 
the three grand-children, are all to be provided for, while Rie 
at school during their minority. Itis not deemed so clear cated,” cre- 
that a similar bounty is intended for the relator, during the °°3 

Be 
period he might be engaged, after full age, in the study of pe vs 
the law. Other provision is made for him at twenty-one, pereacet 


and the words “ that he be goé to the study of the law,” mg anded- 
may be rather the expression of the testator’s wish, as to ee 
his grand-son’s profession, and a request to him to adopt ee 
it, than the extension ofa further bounty to him in provid- 

ing for his support during the term of study. But upon 

the extent of the benefit intended for the relator, the Court 

does not deem it necessary to pronounce a decided opinion ; 

since, whatever it may be, it does not appear to be the 

subject of adjudication by a legal tribunal. 

If it be yielded, that a legatee generally can sue on the whether a 
bond of an administrator with the will annexed, for a i Se ae 
legacy to which the administrator has assented, or to which bond of an 
he improperly refuses his assent,— propositions, on which 2¢™inistra- 


tor with 
no opinion is given,—vet the relator in this case has, from the will an- 


the nature of the dispositions in his favour, a difficulty, Nise 
which seems to the Court to be insuperable. which the 


: ; F dministra- 
The testator does not bequeath to him a specific thing, ree 


nor even a pecuniary legacy in numero; but provides for ag 
his maintenance and education. The purposes of sucha ~ 
charge, naturally imply a discretion, devolving on some 
person. The schools at which a youth should be placed; 

the families in which he should reside; and the quality of 

his apparel, are subjects for selection; and the propriety of 
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ee each much depends upon the station of the testator’s family 
a in society; the extent of the estate; and the grandson’s 
» expectations, capacity, and docility. If the testator had 
Mantix. not conferred the discretion alluded to on any particular 
person, it is not easy to see how, in a Court of law, the 
executors or administrators with the will annexed, could 
be made answerable for culpable negligence in the exercise 
of it. But in this will, the discretion is expressly dele- 
gated to the testator’s son, whom he names. His Honor 
held that this was not a confidence personal to James; but 
that the representatives are bound to see it faithfully exe- 
cuted, either by him or themselves, and for default, are 
responsible at law. That the estate is chargeable with the 
money needful to the ends directed, is beyond a doubt ; 
and if the fund has not been provided, that a Court of 
equity would yet order it to be raised, is readily admitted. 
But if the estate has once contributed the fund, and it has 
been placed in the hands which are to disburse it for the 
purposes prescribed by the testator, and it has been wasted, 
there seems to be no ground for doubly charging the estate 
to raise it again; and yet less for making the co-adminis- 
trator responsible for the unfaithful trustee, (who happened 
also to be an administrator,) in a trust to which he was 
specially appointed by the testator himself. But whatever 
may be the facts on this part of the case, whether any fund 
was provided and set apart for this particular purpose, in 
the hands of James; whether it was adequate or inade- 
quate, or applied or not, could not be properly inquired 
into in ihis action, because, in our opinion, the discretion 
was entirely in James, and the relator is conclusively bound 
at Jaw by his determination. 

Coais ct Courts of equity relieve against conditions, and prevent 
ees as advantage being unconscientiously taken of their breach or 
unreason- non-performance ; and also control the unreasonable exer- 
i by one, cise by one, of a power or discretion which may affect the 
ofa power interests of another person. The propriety of assuming to 

or discre- . “os C. oe ag 
tion, which FeView and reverse the determination of one to whom a tes- 
ee tator has given a discretion, absolute in terms, upon the 
ests of ano- ground that it was not a reasonable and just determination, 
ther person. though arrived at after fair inquiry, and full deliberation, 
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has not escaped animadversion ; since it makes the instru- Brags 


ment read so as to confer on the chancellor, the discretion —S—— 
which the maker of it declares he reposes exclusively inthe —». 
individual selected by himself. But the jurisdiction is “4™™ 
established ; and upon the facts now appearing, relief would 
certainly be granted in equity, there being no cause what- 
ever assigned for the neglect to provide for the relator; and 
such neglect or refusal without cause, is, by itself, unrea- ~ 
sonable; and it does not appear that any fund, was in fact. 
provided. But a Court of law, is bound by the terms of st a Court 
the will; and the acts, right or wrong, of him, to whom Sauna 9 
the testator gives the authority to decide, must stand as the terms 
parts of the will. It is the testator’s bounty, and must be or other in- 
taken, subject to the restrictions by him imposed. If he evens 
puts it upon the will and judgment of another person, that the power 
will, however vicious, and that judgment, however erro- aaa 
neous and unreasonable, cannot be controverted at law. 
If the law itself confers an authority or discretion, it means 
a reasonable, and not an arbitrary one; and guards its 
faithful exercise, by giving damages for its malicious abuse ; 
but a court and jury cannot limit a discretion, which par- 
ties for themselves, declare shall be unlimited, or to which 
they have affixed no limit. Damages cannot be given for 
the neglect to exercise it, for there is no legal obligation to 
do so. Nor can its exercise upon mistaken, unreasonable 
or dishonest motives, be set at nought as not being, for 
those reasons, obligatory ; because the motives do not im- 
peach the legal power, but only affect the conscience of the 
party. The Court is unable to find a case of such a juris- 
diction at law, and knows of no principle on which to base 
it. For this reason, the judgment of the Superior Court is 
reversed, and a new trial to be had. 

Per Curiam. Judgment reversed. 
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JOHN D. CLANCY ». BENJAMIN OVERMAN. 


Where a party incurs an obligation by his own act, he will be bound to the 
extent of his engagement, and will not be excused for its non-performance 
by accident from inevitable necessity, as he would be, if the obligation 
were imposed upon him by law. And for the breach of such voluntary 
engagement, the extent of the injury forms the proper measure of 
damages, however the performance may have been defeated. 

If the owner of a slave binds him as apprentice, and covenants that he shal} 
faithfully serve his master, &c. and the master covenants to teach the 
apprentice a trade, these covenants are mutual and independent, and a 
breach on one side is no bar to an action fcr a breach on the other. 

A covenant to teach an apprentice, or cause him to be taught, a trade, is not 
an absolute engagement that he shall at all events learn that trade, but is 
only a covenant for faithful, diligent and skilful instruction, 

The acts and declarations of a slavc-epprentice is evidence on the part of 
the master in an action by the owner, to show the temper and disposition 
of the apprentice. 


Tuis was an action of covenant brought upon the 
following instrument: “ This indenture, made the 22d day 
of January, a. p. 1827, between John D. Clancy, of, &c. 
of the one part, and Benjamin Overman, of, &c. of the 
other part; Witnesseth, that the said John D. Clancy 
doth bind unto the said Benjamin Overman a negro boy, 
named Essex, for the term of three years, commencing 
from the date above written, during all which time the 
said negro boy his master shall faithfully serve, his lawful 
commands every where readily obey; he shall not absent 
himself at any time from his said master’s service, but in 
all things as a good and faithful servant shal! behave 
towards his said master: And the said John D. Clancy 
doth further agree to furnish the said negro boy with 
materials for clothing: And the said Benjamin Overman 
doth covenant, promise and agree to and with the said 
John D. Clancy, that he will teach and instruct, or cause 
to be taught and instructed, the said negro boy, the art 
and mystery of the coach-making business; that he will 
sustain the expense of making his clothes, and that he will 
provide the said negro boy with sufhcient diet and lodging. 
In witness whereof, &c. “ Joun D. Cuancy, [1.s.] 


“ Bens. Overman, [1.8.] 
“Test. Jno. Conrad.” 
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The breach assigned in the plaintiff’s declaration was, oe 


that the deendaae. had not taught and instructed, nor 
caused to be taught and instructed, the slave Essex, men- 
tioned in the covenant, the art and mystery of the coach- 
making business. 

Pleas.—Covenants performed and not broken; previous 
covenants not performed. 

Upon the trial at Guilford, on the last Circuit, before his 
Honor Judge Norwoop, the plaintiff offered evidence to 
show that the slave Essex did not understand the coach- 
making business at the expiration of his term of service 
with the defendant. The defendant, on his part, offered 
evidence to show that he made all proper exertions to 
teach the slave Essex, but that said slave had not capacity 
enough to learn the coach-making business. He proved 
further, that the said Essex, during his apprenticeship, 
frequently, in the absence, and without the knowledge of 
the defendant, would go to a neighbouring store and pro- 
cure spirits, by which he would sometimes become mode- 
rately intoxicated. The defendant offered to prove 
further, that when he would instruct Essex about his 
work, and threaten to punish him if he did not exert 
himself to learn, as soon as he, the defendant, was absent, 
Essex would declare that he did care about learning the 
trade; it was no profit to him; and if he could avoid the 
lash, it was all he cared for. This evidence of the decla- 
rations of Essex was rejected by his Honor. Upon the 
evidence given, the defendant’s counsel insisted that, if the 
defendant had made every proper exertion, and the slave 
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Essex had not capacity to learn the coach-making busi- | 


ness, the plaintiff could not recover. He insisted, also, that 
the covenants of the plaintiif were precedent and depen- 
dent, and that a breach of them on the part of the plaintiff 
was a valid defence for the defendant. His Honor instructed 
the jury that the covenants of the plaintiff were not prece- 
dent and dependent; but that the covenants on both sides 
were mutual and independent, and that if there had been a 
breach thereof by the plaintiff, it was no defence to the 
defendant. He also charged the jury that the covenant 
of the defendant was absolute. and that he could not be 
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eo ag excused from its performance, for want of capacity in the 
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boy Essex to learn the coach-making business; but that 
the jury might take that into consideration in estimating 
the damages, if they should find for the plaintiff. Under 
this charge a verdict was returned for the plaintiff; and 
the defendant appealed. 


No counsel appeared for the defendant. 


W. A. Graham, for the plaintiff, contended— 

Ist. That the defendant had entered into an absolute 
covenant that the apprentice should be taugnt and 
instructed the art and mystery of the coach-making busi- 
ness; and that this covenant had not been performed, 
unless the apprentice had become a good workman. The 
stipulation contains no exceptions, nor does it simply 
oblige the master to endeavour to teach, or to instruct in 
the art of coach-making; but positively undertakes that 
he shall be taught the trade. This not having been done, 
the master is not excused by want of capacity in the 
apprentice, or any other of the circumstances exhibited 
by the evidence, though they were properly considered in 
estimating damages. Where the law imposes a duty 
which it becomes impossible to perform, the non-perform- 
ance is excused; but where a party covenants to doa 
particular thing, and receives a recompence therefor, he 
is responsible in damages for a failure, although it be 
impossible. Parodine v. June, Aleyn, 26. Monk v. Cooper, 
2 Ld. Ray. 1477. Appleton v. Bink, 5 East, 148. Shu- 
brick v. Salmon, 3 Burr. 1637. | Sel. N. P. 

Qdly. The jury were properly instructed, that the cove- 
nants in apprentice bonds are mutual and independent. 
Winston v. Ininn, 4 Eng. C. L. Rep. 131. This is the 
more particularly true where the apprentice is a slave, 
and the authority to enforce obedience is almost unlimited. 

3dly. The idle declarations of the slave, made to the 
other apprentices when the master was absent, and which 
do not appear ever to have come to his knowledge during 
the apprenticeship, were properly rejected as res inter 
alias acta. In Winston v. Linn, the declarations of the 
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apprentice were admitted, but only those made in the ee 

presence of the master. easier 

CLANCY 

Ve 

Gaston, Judge.—There is a well known distinction Ovrrman. 

between obligations imposed by the law, and those created 

by express contract. When the law imposes a duty, and 

the party charged is disabled to perform it without any 

default in him, and he has no remedy over, the law will 

excuse him; but when the party, by his own contract, 

imposes unconditionally a duty or charge upon himself, he 

is bound to perform it, or answer in damages for its non- 

performance, notwithstanding any accident by inevitable 

necessity. In the latter case, the contract constitutes the 

Jaw between the parties, and if it contain no exception, 

none will be presumed. This court agrees, therefore, with 

the judge below, in holding that the engagement of the 

defendant was absolutely binding to the extent of that 

engagement; and it is also of opinion with him that the cove- 

nants of the respective parties to this indenture were mutual 

and independent. But we do not concur in the construction 

which was given below to the covenant of the defendant. 

It seems to us that an engagement to teach the appren- 

tice, or to cause the apprentice to be taught, a trade, is 

not an engagement that the apprentice will learn that 

trade. If it were so, then had the apprentice died on the 

day succeeding the execution of the indenture, or had been 

visited by an infirmity which utterly disabled him to 

learn, or had obstinately resisted every proper effort to 

make him learn, the covenant would have been broken, 

and the defendant responsible in damages for the breach. 

Nor do we think that, in such a case, these circumstances 

should avail to lessen the damages; for if an individual 

deliberately bind himself to zasure a certain result, and 

the obligation is broken, the extent of the injury forms the 

measure of damages, however the performance may have 

been defeated. It would be doing violence, we think, to 

the words found in this covenant, to regard them as stipu- 

lating for more than faithful, diligent and skilful instruc- 

tion. The case of Winston v. Linn, 4 Eng. C. L. Rep. 

131, which has been cited for the plaintiil, does not conflict 
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with this opinion. It was there held that the covenants 
were mutual and independent, and that disobedience on 
the part of the apprentice, and his temporary withdrawal 
from the service of the master, did not warrant the latter 
in insisting that the endenture was dissolved. It decides no 
more; and the learned Mr. Justice Bayitey, who presided 
on that occasion, and whose views are given more 2 
extenso than those of his brethren, expressly says, “ If he 
(the apprentice) “ had continued to absent himself to the 
end of the term, there can be no doubt but that would 
have been an answer to the action.” 

This court is also of opinion, that the evidence offered of 
the acts and declarations of the apprentice was improperly 
rejected. They may not have been of great importance, 
and they are not evidence because of any credit due to 
the party by whom they were done or uttered; but his 
acts are evidence because they are Avs acts; and his decla- 
rations are evidence because his disposition and temper 
are subjects of investigation; and these cannot be ascer- 
tained but through the medium of such external signs. 

The judgment below is to be reversed, and a new trial 
awarded. 


Per Curtam. Judgment reversed. 


THE STATE, upon the relation of JESSE DICKENS v. THE JUS. 
TICES OF PERSON COUNTY. 


Where a clerk, elected prior to the act of 1832, c. 2, during good behaviour, 
was in Court, when a person elected under that act was admitted as clerk, 
and made no objections to the Court against such admission, but surren- 
dered the books and papers to the new clerk, and likewise neglected to 
tender his bonds, which he was bound by law to renew at that term, it was 
held, that such conduct amounted to an abandonment of the office, and 
justified the admission of the new clerk. 

Where the proceedings under a writ of mandamus are dismissed, the relator 
may be ordered to pay the costs. 


A writ of MANDAMUs was obtained at the instance of 
Jesse Dickens, directed to the Justices of the County 
Court of Person, commanding them to restore said Dickens 
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to the office of Clerk of their Court, from which he alleged Deora, 
he had been illegally ejected, or to signify their reasons for ———__ 
failing to do so. To this writ the Justices made a return D'S 
signed by their chairman, in which they say, “ that they ae 
decline to restore the said Dickens to office, for two a 
reasons: Ist. Because Charles Mason was duly elected to 

the said office by the people, under the act of 1832, c. 2, 

and regularly admitted into the office, at September term 

of said Court, 1833; and, 2d, Because the said Dickens 
failed at the said term to renew his official bonds, as by 

law, he was bound to do; for he had not renewed them 

since September Term, 1832; and also, that the said 
Dickens did not object to the admission of the said Mason 

into office, but voluntarily surrendered to him the records 

of the office.” From the petition upon which the writ 

was obtained, and from the facts agreed, it appeared, that 
Dickens was duly elected clerk during good behaviour, in 

the year 1793; that from that period, toSeptember Term, 

1833, he had continued in the said office, acting as clerk, 

and had regularly renewed his bonds as required by law; 

that at September Term, 1833, when his bonds were again 

to be renewed, he carried clerk’s official bonds written out, 

but not signed, into Court, but did not tender them to the 
Court; that one of the first acts of the Court at that term, 

was to receive Mason as Clerk; whereupon Dickens, who 

was then sitting at the Clerk’s desk, said to his deputy, but 

not so as to be heard by the Court: “ They have taken 

the office from us, we must give it up;”’ and retired. It 
appeared, further, that Dickens was not a candidate for 
election before the people; and that at a term subsequent 

to that of September, 1833, he tendered his bonds to the 
Court, when they were refused. 

This case: coming on to be heard at Person, on the last 
Spring Circuit, before his Honor Judge Marrtn, upon the 
petition, writ, return, and the facts agreed, the proceed- 

Ings were dismissed at the costs of the relator, and he 
appealed. 


J. W. Norwood, and P. H. Mangum, for the plaintiff. 
W. A. Graham, contra. 
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Danteu, Judge, after stating the case, proceeded :— This 
case was within the reasons of the decision in Williams 
v. Somers, ante, 61. Dickens was present, and made no 
objections to the Court, at the time Mason was sworn in, 
but surrendered the books and papers to him. He neither 
claimed the office, nor tendered bonds, as by law he was 
bound to do, at that term. The abandonment of 
the office was conclusively to be inferred from these 
facts. The observations to the deputy were not commu- 
nicated to the Court, and could not be acted on by the 
Court; and consequently cannot affect the decision of this: 
Court. The judgment must be affirmed. 

In England, the king is considered the prosecutor In 
writs of mandamus; and at common Jaw, neither received 
or paid costs. Though upon discharging a rule zisz, the 
eosts of the motion was in the discretion of the Court. I 
Chit. Prac. 809. In this case, the costs must be paid by 
the relator Dickens, it being in the nature of a rule nisz. 


Per Curtam. Judgment affirmed. 


THE STATE v. SAMUEL FITZGERALD. 


Where an indictment charged in effect, that the defendant, a constable, 
falsely affirmed that a note for the payment of money was a forthcoming 
bond, and that by means of such falsehood, the defendant deceitfully 
prevailed on the prosecutor to execute a promissory note for the payment 
of a sum of money; it was held, that the charge was too vague and uncer- 
tain, in not stating how the result was produced by the falsehood prac- 
tised. 


Tue defendant was convicted at Macon, on the last 
Circuit, before his Honor Judge Marrin, upon the follow- 
ing indictment, to wit. 

«The Jurors for the state, upon their oaths present, 
that Samuel Fitzgerald, late of, &c., on the first day of 
April, in the year of, &c., then and there being constable 
of the county aforesaid, by virtue of which office of con- 
stable he, the said Samuel Fitzgerald, had levied various 
executions on the property of one Purnel Wrathbone, in 
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the county aforesaid, did then dnd there unlawfully Decemser, 


pretend to the said Purnel Wrathbone, and one William 
Wrathbone, that a certain paper writing then and there 
presented by bim the suid Samuel Fitzgerald, to the said 
Purnel Wrathbone and William Wrathbone, was a bond 
for the delivery of property of him the said Purnel 
Wrathbone, theretofore levied on by him the said Samuel 
Fitzgerald, constable as aforesaid, by virtue of the execu- 
tions aforesaid, on a certain day then and there mentioned 
by him, the said Samuel Fitzgerald; when tn truth and in 
fact, the said paper writing then and there presented by 
him the said Samuel Fitzgera:d to them, the said Purnel 
Wrathbone and William Wrathbone, was not a bond for 
the delivery of the property aforesaid, but a promissory 
note, for the sum of twenty-six dollars and thirty-seven 
and a half cents; by means of which said false affirmation, 
the said Samuel Fitzgerald did then and there unlawfully 
procure to be signed and sealed by the said Purnel Wrath- 
bone and William Wrathbone, a promissory note under 


seal, to him, the said Samuel Fitzgerald, for the sum of | 


twenty-six dollars and thirty-seven and a half cents; and 
did then and there procure the same to be delivered to 
him, the said Samuel Fitzgerald, by ihe said Purnel 
Wrathbone and William Wrathbone, to the great hin- 
drance of public justice, to the evil example of all others 
in the like case offending, and against the peace and 
dignity of the state.” 

A motion in arrest of the judgment having been sub- 
mitted and overruled, the defendant appealed. 

No counsel appeared for the defendant. 


The Attorney-General, for the state. 


Gasron, Judge.—The indictment in this case charges, 
that the defendant having, as a constable, levied certain 
executions on the property of the prosecutor, did falsely 
pretend, that a certain paper writing by him presented to 
the prosecutor and William Wrathbone, was a bond for 
the delivery of property of the prosecutor theretofore 
levied on; when in truth and in fact, the same was not a 
bond for the delivery of the said property, but a promis- 
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sory note for the sum of twenty-six dollars and thirty- 
seven and a half cents; by means of which false athrma- 
tion, the defendant did unlawfully procure to be signed 
and sealed by the prosecutor and the said William, and to 
be delivered to him, the defendant, a promissory note 
under seal fur the sum of twenty-six dollars and thirty- 
seven and a half cents, with intent to defraud the prose- 
cutor and the said William. it bas been contended, on 
the part of the state, that this indictment sufficiently 
charges the defendant with having procured from iliterate 
persons, the prosecutor and the said William, the exccu- 
tion of a deed to their prejudice, by reading the instru- 
ment to them in different words from those in which it 
was written, or by a false representation of its contents. 
It is not impossible, that such are the facts of the case, and 
if they be, and this indictment does not so set them forth, 
an arrest of the judgment in this case, will not bea bar to a 
prosecution in which the charge may correspond with the 
facts. Inconsidering, however, whether in law, the con- 
viction warrants the judgment which was rendered below, 
we are confined strictly to the record, and upon it, we 
can neither see the offence charged as has been supposed, 
nor indeed anv offence charged with that certainty which 
is required in criminal prosecutions. We must understand 
legal terms in the indictment in their legal sense, unless 
by other sufficient and plain words, another meaning is 
impressed upon them. The instrument “ presented” is 
not stated to have been prepared as and for a promis- 
sory note, to be executed by those to whom it was 
presented, but is alleged to be in fact and in truth, a 
promissory note. Now a promissory note is a written 
engagement promising the payment of money, and 
signed by the party promising. The instrument “ pre- 
tended,” is not stated to have been represented as one 
prepared for execution as a forthcoming bond, but to 
have been represented as a forthcoming bond for the 
property levied on. To represent it as a bond, is to repre- 
sent it as a writing obligatory sealed and delivered by the 
obligors. There is no expression or phrase in the indict- 
ment from which we can perceive that these words “ note” 
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and “ bond,” are used in any other than their legal sense, Decemsrr 
It is not averred, that the defendant “ procured” to be es 
signed and sealed, the paper writing presented, but that 
he procured a note to be executed for the payment of the Firzozn. 
sum of twenty-six dollars and thirty-seven and a half ers 
cents. Nor is it averred that the parties who were so 
prevailed on to execute this note were illiterate persons, 
or executed a different instrument from that which they 
understood it to be. Then in legal construction the indict- 
ment must be regarded as charging that the defendant 
falsely affirmed, that a note for the payment of money 
was a forthcoming bond; and that by means of such false- 
hood, the defendant deceitfully prevailed on the prosecutor 
and the said William to execute a promissory note, o- (is ¢t 
should have been termed) a bond, for the ;ayment of a sum 
of money. It is not necessary to inquire whether by 
means of such a false affirmation, a cheat or fraud might 
not be practised under circumstances which would subject 
the offender to a criminal prosecution; but it seems to us 
essential in a case where there is no obvious connection 
between the result produced and the falsehood practised, 
that the facts should be set forth which do connect the 

| ; i : It isa gen- 
consequence with the deceitful practice. It is a general or.) rule in 
rule in indictments, that “ the special manner of the whole roa re 
fact ought to be set forth with such certainty, that it may «the spe- 
judicially appear to the Court, that the indictors have not ©! man- 


ne. ot the 


gone upon insufficient premises.” Hawkins, b. 2, ch. 55, whole ‘act 
te ought to be 
sec. D7. Now it is impossible for us to see, upon such a JP. a 


vague and defective statement, how a false representation with such 
tuint 
by - the defendant of the nature of an instrument which he that aay 


had and exhibited, or presented, could have induced any aaa! 
ear to 


person to give the defendant a bond for the payment Of ae Court, 


money. It does not judicially appear to us that the #2 the in- 
: dictors 


indictors have not gone on insufficient premises. We are have not 
: A gone on 
obliged, therefore, to declare the judgment, which has been insulficient 


rendered below, erroneous, and to reverse it. premises.” 
Per Curiam. Judgment reversed. 
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THE JUSTICES, &c. io the use of LUCY SHEW »v. DAVID C. 
STEWART, et al. 


The act of 1799, (Rev. ch. 531, sec. 3,) which authorises’ a” summary 
remedy against the reputed father of a bastard child, is not a repeal of the 
common law right of suing all or either of the obligors on the bastardy 
bond; and in suits on such bond, the notice required by that act need not 
be shown. 

The summary remedy prescribed by this act is only cumulative, and 
applies only as against the reputed father, and not as against his securities 
on the bastardy bond. 


Tus was an action of pesr brought on a bastardy bond, 
the condition of which was as follows; “The condition 
of the above obligation is such, that, whereas a certain 
Samuel Stewart is charged with having a certain illegiti- 
mate child begotten on the body of Lucy Show; now if 
the same Samuel Stewart, his heirs, executors, &c. shall 
provide for the support and maintenance of the said child 
to the indemnification of the parish of the county aforesaid, 
and shall perform such orders as the court shall from time 
to time make in the premises, then this obligation to be 
void, otherwise to remain in full force and virtue.” The 
breaches of the condition assigned were, that the said 
Samuel Stewart did not provide for the support and main- 
tenance of the said child to the indemnification of the said 
county; and that he did not perform such orders of the 
court as were made in the premises. The defendants 
pleaded the general issue, conditions performed and condi- 
tions not broken. The writ was issued the 24th day of 
August, 1832. The plaintiff in support of his case offered 
in evidence the record of the county court which con- 
tained the following entry and orders: “ August Term, 
1831, State v. Samuel Stewart. Bastardy. Lucy Shew, 
Pros. The defendant, Samuel Stewart, came into open 
court and entered into bond in the sum of five hundred 
dollars with David C. Stewart and Robert Stewart, 
securities. Ordered by the court that Samuel Stewart pay 
to Lucy Shew, the pros. the sum of four dollars instanter ; 
sixteen dollars at August Term, 1832,” &c. No further 
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evidence of the breaches were offered. No evidence was Decremzrr, 


offered that any express notice, or any other notice, except 
what might be inferred from the record of the County 
Court, was ever given to the defendants cr either of them, 
of the orders of the court, before the filing of the plaintiff’s 
declaration in this case. , 

Upon these facts appearing to his Honor Judge Marrin, 
on the last Spring Circuit at Guilford, he directed the 
plaintiff to be non-suited, on the ground that no notice had 
been served on Samuel Stewart, according to the act of 
1799, Rev. ch. 531, s. 3. A motion was made to set aside 
the non-suit, which being refused, the plaintiif appealed. 


Nash for the plaintiff. 
W. A. Graham for the defendants. 


Daniex, Judge, after stating the case, proceeded :—It is 
conceded that, were it not for the act passed in the year 
1799 (Rev. ch. 531, sec. 3) the plaintiff might have sus- 
tained this action without giving any notice or making any 
demand for the money due on the orders made by the 
court, and have recovered for the breach of the condition 
of the bond, the amount due on such orders at the date of 
the writ. But it is contended that a different remedy is 
provided by that act, and that it must be pursued before 
any action can be had on the bond for the non-payment of 
the money-orders made by the court. It seems not so to 
us. The third section of the act of 1799 declares, that 
when the court shall charge the reputed father of a bastard 
child with the maintenance as prescribed by the act of 
1741, (Rev. ch. 30, sec. 10,) and the reputed father shall 
refuse or neglect to pay the same, then the County Court 
shall have power (on notice being served ten days before 
the sitting of the court, or returned by the sheriff that the 
defendant is not to be found) to order an execution against 
the goods and chattels, lands and tenements, of the said 
reputed father, sufficient to satisfy and discharge such 
sum as the county court shall adjudge for the maintenance 
of the bastard child. This summary way of proceeding 
against the reputed father (for it does not extend to the 
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securities) is but a cumulative remedy, and by no means a 
repeal of the common law right to sue all or either of the 
defendants on the bond when a breach of any of the con- 
ditions may happen. If the reputed father has property 
in the county sufficient to satisfy the money-orders made 
by the court, the sumniary remedy is to be recommended, 
but we cannot say that it is the only remedy. The non- 
suit must be set aside, and a new trial granted. 
Per Curiam. Judgment reversed. 


—— ES 


SAMUEL KELLO et Uxor v. NICEOLAS MAGET, Administrator of 
JOHN MAGET. 


The summary proceedings authorised by the act of 1830, c. 68, for the relief 
of persons likely to be injured by the burning of the records of Hertford 
County, partake of the nature of proceedings in equity; and the rules of 
equity practice should therefore, when applicable, govern them. 

In proceedings under this act, to recover upon a guardian bond, it is sufficient 
to show, that a guardian boud was given, with a penalty large enough to 
cover the amount cluimed, and that it was executed by the defendant; 
without showing the names of the Justices to whom it was made payable, 
or the exact amount of the penalty of the bond. 

Guardian bonds being taken by public authority, have a high character of 
authenticity, and need not be verified by the ordinary tests of truth applied 
tomerely private instruments, namely, the cbligation of on oath, and the 
cross-examination of witnesses; therefore, when the execution of such 
bonds, taken from their proper repository, is denied by plea, it is only 
necessary to prove the identity of the defendant, in order to sustain the 
affirmative of the issue. 

When a witness is called upon to prove facts originally entrusted to memory, 
he may use a written memorandum which he has formerly made in order 
torefresh his memory ; but if after such help, he cannot recollect a_parti- 
cular fact, the writing is not admissible to supply it. This rule, however 
does not apply to proof of written instruments or documents ; for where 
such are lost or destroyed, so that they cannot be produced, a copy of them 
verified in Court by the copyist to have been taken from the original, is 
admissible even in preterence to a professed full recollection of their con- 
tents by the witness, because such a copy is less liable to error than the 
memory of the witness. And so, for the same reason, an abstract of the 
original, taken and verified in the same way, is admissible, independent of 
the recollection of the witness, and even in preference to it, as to the facts 
which it contains. 


Tuis was a petition, filed under the act of 1830, ch. 68, 
entitled, ‘An act for the relief of such persons as may 
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suffer from the destruction of the records of Hertford, Decemszr, 
County, occasioned by the burning of the Court-house and mii 
clerks’ offices of said County.” By that act it is declared, ets 
that the Court-house and clerks’ offices of the County of Maczr. 
Hertford have been burned; whereby the records, and 
public and private muniments of title therein deposited 
have been entirely destroyed; and for the remedy of the 
mischiefs which such a calamity must necessarily occasion, 
it is, among other things, enacted, that it shall be lawful 
for any person wishing to sue on any bond thus destroyed, 
to obtain justice by a summary process, filing his petthon, 
wherein shall be set forth the nature of the bond, the party 
or parties thereto, and the injury sustained by the peti- 
tioner from breach of its condition, and requiring from the 
person or persons complained of to answer the allegations 
of the petitionon oath. The act gives authority to the 
Court to take parol evidence to establish any fact, and to 
decree on the hearing such remedy as the nature of the 
case may require, or the ends of justice demand. This 
petition was filed in 1831; and the plaintiffs, Samuel Kello 
and his wife Mary therein charged, that in the year 1816, 
one William E. Daughtry was appointed by the County 
Court of Hertford, guardian to the petitioner Mary, then 
an infant of very tender years, and executed a bond to 
certain Justices, whom the petition named, in the penal 
sum of ten thousand dollars, or some other large sum, 
sufficient to cover the amount of the property of his ward, 
and conditioned for the faithful discharge of his duties as 
guardian: that John Maget and William M. Daughtry 
executed the said bond and sureties with the said guardian: 
that the said guardian had died insolvent, and that there 
was no representative of his estate: that Wiliam M. 
Daughtry was also dead, and there was no representative 
of his estate; aid that John Maget had died intestate, 
and the defendant, Nicholas Maget, was administrator of 
his estate, and hid received assets of his intestate into his 
hands to the amount of twenty thousand dollars, or some 
other large sum. The petition averred, that Daughtry, the 
guardian, had wasted the property of his ward to a large 
amount, which he had got into his possession by virtue of 
his said appointment; and prayed that the defendant 


416 


IN THE SUPREME COURT 


ga might be compelled to answer on oath all these allegations ; 
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and that the petitioners might have such remedy and relief 
as their case might require, and the ends of justice 
demand. To this petition the defendant put in an answer, 
in which he admitted, that he had administered on the 
estate of John Mavet, and taken into his possession the 
personal estate of his intestate; and averred, that after 
paying such debts as he was apprised of, against the 
estate, he had distributed it between the wife and children 
of his intestate, before he had any notice of the demand of 
the petitioners. The answer stated, that the defendant 
believed, that William E. Daughtry was appointed guardian 
in the year 1816 to the petitioner Mary, but insisted that 
a subsequent guardian was appointed in 1821} or 1822, 
who had a settlement with Daughtry of his guardianship, 
and took a deed of trust upon his property to secure the 
amount thereon due, sold the property for the satisfaction 
thereof, and applied, or onght to have applied, the proceeds 
to that purpose. It then proceeded thus: “ this defendant 
acting in a fiduciary character, and not knowing any of 
the facts by which he should be made hable, prays that 
the petitioners be put to strict proof of the execution of the 
bond mentioned in the petition, and what was the condition 
thereof, if any; and all other matters and things not 
herein admitted to be true.” The answer contained other 
matters which it is unnecessary to State, as they are 
irrelevant to the questions upon which the case turned. 
After various dilatory proceedings, at the Fall Term, 
1834, of Hertford Superior Court, before his Honor Judge 
STRANGE, an issue of fact was ordered to be made up and 
submitted to a jury, to wit; ‘“ whether the defendant’s 
intestate, John Maget, executed the bond described in the 
petition ?”” Upon the trial of this issue, the Clerk of the 
County Court was introduced as a witness by the peti- 
tioners, who testified, that within a year before the burn- 
ing of the Court-house, he had been applied to in writing 
by the attorney of the petitioners, for information respect- 
ing the guardian bond of Daughtry, to enable him to 
bring suit upon it. A Jetter was then shown to the 
witness, which he declared to have been written by him 
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in answer, and containing the information requested, the para 


contents whereof the witness also ceclared he believed to 
be true. The witness was allowed to examine the letter 
to refresh his memory, and afterwards stated, that he 
remembered to have searched among the pavers of his 
office, in compliance with this application from the 
attorney of the petitioners, and to have found a paper 
printed, except as to those parts which are usually left 
blank to be filled up with writing, purporting to be the 
guardian-bond of William E. Daughtry, signed by 
Daughtry in his proper hand-writing, and purporting also 
to be signed by the defendant’s intestate: that whether it 
was actually signed by him or not, the witness could 
not say; but from a slight knowicdge of his handwriting, 
he took it for granted at the time, that it was Ais ; that he 
thought a certain man then dead, was the subscribing 
witness, but said nothing as to the identity of Avs signa- 
nature. He did not read the bond over, and of course 
could not state its contents: he did not remember the 
penalty of the bond, or the persons to whom it was pay- 
able. The petitioners then offered to read the letter of the 
clerk, so authenticated, in order to show the penalty of the 
bond, and the name of the justices to whom it was made 
payable. The letter did not proiess to set forth the copy 
of the bond, but stated the facts of the appointment of 
Daughtry as guardian at such a term, and of his entering 
into a bond ina stated amount; and stated also, the names 
of his securities to the bond, and the names of the Justices 
to whom it was made payable. The reading of the letter 
was objected to by the defendant, and refused by the 
Court. 

His Honor instructed the jury, “that both at law and 
equity, the plaintiff’s proof, to entitle him to relief, 
must support his allegation; that the petitioners in this 
case had alleged the execution by the defendant of a bond 
answering a certain description; and it was for them to 
determine whether any satisfactory proof had been 
offered, to enable them to find the affirmative of the 
issue submitted to them. That that issue was, whether 
the defendant’s intestate had executed the bond described 
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pees in the petition: that the bond described in the petition 
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was one signed by certain persons, payable to certain 
justices, and for ten thousand dollars, or some other large 
sum: that even if they were satisfied, that some bord had 
been executed by the defendant’s intestate, in the absence 
of all proof that it was payable to the persons mentioned in 
the petition, could they say, that it was the bond mentioned 
in the petition? and further, if they were satisfied that it 
was payable to the persons mentioned in the petition, the next 
question would be, for what amount it had been executed ? 
and a verdict, that a bond had been executed, without 
specifying the amount, or reference to anything by which 
its amount could berendered certain, would be entirely 
nugatory.” The jury returned a verdict “ that the defen- 
dant’s intestate did not execute the bond mentioned in the 
petition.” A motion was made for a new trial of the 
issue, because of the rejection by his Honor of evidence 
offered by the plaintiffs, and proper to be submitted to the 
jury; and because of misdirection to the jury on the 
trial of the issue. This motion being refused, and the 
petition dismissed, the plaintiffs appealed. 
Kinnie, for the plaintifis. 
fredell and Badger, tor the defendant. 


Gaston, Judge, after stating the case, proceeded :—We 
have felt some difficulty in the consideration of this cause, 
on a point which was not discussed nor raised upon the 
argument. It is, of course, the duty of Courts to carry 
out into full execution the legislative will, so far as they 
can collect it. In the act by which the proceedings in 
this case profess to be regulated, it is declared with suffi- 
cient plainness, that persons who are interested in the 
various office-bcnds which cre taken !y th: Court, and 
who deem themselves injured by a breach of their condi- 
tions, may Institute suits in their own name in the form of 
a petition ; that the defendants shall answer to the petitions 
upon oath; and that finally the Court shall decree such 
remedy thereon as the nature of the case shall require and 
the ends of justice may demand. In these respects the 
method of proceeding seems analogous to that which 
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ebtains in our equity jurisprudence. But the act also 
provides, that parol evidence shall be heard, and that 
“the process” shall be in a summary way. We have 
doubted whether these provisions do not indicate a refer- 
ence to the common law mode of proceeding. At law, 
all the allegations of a plaintiff, not answered by the 
defendant’s plea, are confessed. In equity, the charges 
not admitted by the answer, are put in issue. Are we to 
consider the fact, alleged in the petition, of the execution 
of the guardian-bond by the defendants, confessed or 
denied? Ifthe practice at law Is to prevail, unquestion- 
ably, its execution has not been denied. There is no 
averment, that the allegation of the petitioners is in this 
respect untrue. The execution of the bond has not been 
put in issue, the verdict of the jury is irrelevant, and the 
petitioners have a right to proceed with their case, not- 
withstanding that verdict. If the equity practice should 
obtain, the defendant’s answer as to the execution of the 
bond was manifestly insufficient. He was bound to answer, 
not only as to his knowledge, but also as to his information 
and belief. He had no right in conscience to require, that 
the petitioners should be put to strict proof, or to any 
proof of an allegation which he believed to be true. If, 
indeed, he was not only personally ignorant of the matter 
charged, but had no information to warrant him in forming 
a belief in respect to it, he might properly have so 
answered, and then have required that the petitioners 
should be put to proof thereof. But the regular course, 
where an answer js evasive or insufficient, is to except to 
the answer, and compel a full and direct one. Unless this 
be done, the plaintiff is under the necessity of proving 
every material averment in his bill which has not been 


admitted by the defendant, although the same amount of 


proof is not required, as is indispensable when the aver- 
ment has been denied. The legislative intention on this 
point is not clearly seen; but we think it reasonable to 
infer, and therefore we do so decide, that as the defendant 
was compelled to make his defence in the form prescribed 
by the usages of equity, the effect of that defence should 
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be such as by those usages belongs to it, and the trial of has been 


the matters put in issue therein should conform thereto. 
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It was then competent for the Court below to order an 
issue to ascertain the truth of any matters charged, upon 
which the conscience of the Court required to be informed. 
We disapprove of the terms in which the issue submitted 
to the jury was expressed, if those terms be designed (as 
from the charge of the Judge it appears they were,) to 
restrict inquiry to a bond precisely corresponding with 
that described in the petition. According to the most 
rigorous course of equity practice, no more is necessary to 
be proved of the matter charged, than what makes out the 
plaintiff ’s claim to relief. AJl the light which the con- 
science of the Court needed on this part of the matter in 
controversy, was information whether the defendant’s 
intestate had executed a bond for the petitioner Mary, as 
surety for her guardian; and ifso, then to what amount the 
penalty extended. If he had, the claim of the petitioners 
was precisely the same, whatever might be the names of 
the justices to whom it was formally made payable. Nor 
was the exact amount of the penalty material. It was 
important only to know what sum was certainly covered 
by it, for that beyond that sum, lability for the guardian’s 
misconduct did not attach to the defendant’s intestate. 
As the issues in equity are made up by the Court itself for 
the satisfaction of the Court, and to be tried before the 
Court itself, that in question should have been so modified, 
or the jury so instructed upon it as to enable them to find 
the truts of what was material only, and not defeat the 
great purpose of the inquiry, by confining their attention 
to what was formai and unessential. Perhaps the issue as 
expressed, did not warrant the part of the charge excepted 
to, and the relief of the petitioners on account of the injury 
in this respect sustained, might be to reverse the decree of 
dismission, and send the cause back for further inquiry, 
whether azy guardian-bond, and if any, what bond given 
by William E. Daughtry, as guardian for the petitioner 
Mary, was executed by the defendant’s intestate. But it 
is unnecessary to decide this matter distinctly, as for other 
reasons an alias venire must be ordered. 

The finding on the issue is conclusive of the particular 
fact so found, unless the petitioners have just matter of 
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exception, because of the evidence offered and rejected. Drcemnrr, 

The issue, though single, embraced several matters of = 

inquiry. That the guardian-bond, if it ever existed, had pao 

been destroyed, was not a matter to be controverted, for Mager. 

that was declared by the act of the legislature, and a A statute is 

. : 1: ee ? conclusive 

statute is conclusive as to all public facts which it recites. as to all 

Rex vy. Sutton, 4 Mau. & Selw. 553. But it was to be oe 

inquired, first, whether such a bond had ever been given ; cites. 

secondly, if given, whether the defendant’s intestate was 

one of the obligors; and finally, what were the contracts 

or terms of the bond. The appointment of Daughtry as When the 
; : . cen ge . fact that a 

guardian, was admitted in the pleadings, and upon that suardian 

appointment, a legal presumption arose that he executed a was ap-_ 

guardian-bond, since such a bond is made a_ pre-requisite ee 

to the appointment. The next inquiry im order, was, serene 

whether the defendant’s intestate was a party to the bond. that a 

The testimony offered on this part of the controversy, was Seales 

received by the Judge, and submitted to the jury; but it given, 

has here been insisted in argument, that it was so slight, as “7c such 

not to amount to the character of evidence, and to lay no made a pre- 

foundation for proving the contents of the bond. We are ae 

of opinion, not only that there was evidence of the execu- ment. 

tion of the bond by the intestate, proper to be submitted to 

the jury, but evidence, which if believed and not contra- 

dicted nor explained away, warranted the finding of the 

fact. The instrument in question was not a private unau- 

thenticated paper belonging to the petitioners, which had 

been lost by them, or by those to whom they had intrusted 

its custody; it was a bond taken under the act for the 

better care of orphans, and security and management of 

their estates. By that act, authority is given to the Courts 

to take cognizance of the estates of orphans, and to appoint 

guardians to them where it shall be necessary. The Jus- 

tices holding such Courts, are required to take good secu- 

rity of all guardians by them to be appointed, under the 

penalty of being themselves responsible for all damages sus- 

tained by the orphan, for the want of such security. It is 

further directed that the bond shall be made payable to 

the justices present in Court, granting such guardianship, 

the survivors or survivor of them, their executors or admin- 
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isa istrators, for the benefit of the orphan, and that the bond 
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shall be acknowledged in Court, and caused to be recorded. 
The instrument which was the subject of inquiry, was an 
obligation of this character, taken by a court in the exer- 
cise of a most important power over the estate of an indi- 
vidual incompetent to give consent; acknowledged in 
Court; ordered to be recorded as a perpetual memorial of 
the engagement therein contained, and deposited among the 
records and documents of the Court. It is not in its form 
a recognizance. It is solike it, however, in substance, that 
perhaps it would have been doubtful what was the appro- 
priate remedy to be pursued upon it, had not the same act 
plainly indicated it. The act goes on to provide that in 
the name of the justices to whom it is made payable, the 
survivor or survivors of them, their executors or adminis- 
trators, any person injured, may and shall at his costs and 
charges, commence and prosecute a suit against such 
guardian, and his securities, executors or administrators, 
and shall and may recover all damages which he has sus- 
tained by the breach of the condition. It still, therefore, 
retains its legal character of a bond; is to be sued on asa 
bond, and is open to the legal defences which may be 
made against it as such. Whena suit is brought, its exe- 
cution may be denied by plea, for it does not import abso- 
dute verity. But it is yet a document partaking of a public 
nature, taken by public authority, having a high character 
of authenticity, and it requires not that it should be veri- 
fied by the ordinary tests of truth, applied to merely pri- 
vate instruments, the obligation of an oath and the power 
of cross-examining witnesses, on whose veracity the truth 
of such instruments depends. Confidence is due to it, 
because of the authority of the Court by whom it was 
taken, and whom the state, in discharge of the parental 
duties which it owes to orphans, has empowered to take it. 
‘‘Where particular facts are inquired into, and ordered to 
be recorded for the benefit of the public, those who are 
empowered to act in making such investigations and me- 
morials, are in fact, the agents of all the individuals who 
compose the public, and every member of the community 
may be supposed privy to the investigation.” Stark. Evi. 
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195. Prima facie, the document is true. Imposition may Dzcrmszr, 
have been practised on the Court, but it is net to be pre- ee 
sumed. If the original be lost, unquestionably the recorded a 
copy of it would be evidence. It would be an absurdity Macer. 
to suppose that the law had ordered that to be recorded, 

which bore not the stamp of truth, and had no claim to 

credit. If both the original and record be lost, the loss 

may be supplied by proof that they did exist. Whether 

the original be produced, or the record exhibited, or where 

neither remains, and the existence is shown of the original 

as a document acknowledged in Court, recognised as such 

by the act of the Court, and preserved as such among the 

public muniments in the proper repository, no more 1s 

then demanded to make out the affirmative of the issue, 

than evidence of identity. 

In this case, evidence, tending not only to establish the 
identity of the defendant’s intestate with the individual 
named as one of the obligors, but to establish the actual 
execution of the instrument by him, was given. And 
this was done where the defendant had not ventured to 
say that he disbelieved the fact of execution by his intes- 
tate, nor that he doubted of it, but only that he was not 
personally cognizant of the facts. The remaining inquiry 
on the trial of the issue, was as to the contents of the bond, 
and we are of opinion, that, for that purpose, the letter of 
the clerk, containing an abstract of the bond, was compe- 
tent evidence. When the subject of investigation is the 
occurrence of certain supposed matters, in relation to 
which a witness professes to possess personal knowledge, 
he must testify fully to the best of his recollection. To 
bring back any forgotten circumstance, to restore a broken 
link of recollection, to refresh his memory, he may be 
allowed the aid of a former memorandum; but if, after 
this help, he obtains no remembrance of facts, distinct from 
the memorandum, he is not admitted to testify to them. 

_ If that which is offered to refresh his memory, be, itself, 
proper testimony, it is better than any statement he can 
make, founded solely upon it; and if it be not, as generally 
it is not, because not given under the solemn sanction of an 
oath, publicly in court, and with the securities for truth 
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ree presented by a cross-examination, it does not become so by 
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being then narrated by the witness. It is obvious, that 
the court below, in rejecting the letter, acted upon this rule 
of evidence. But, to us it appears, that this rule does not 
apply where there Is no question as to facts, originally 
entrusted to memory, and afterwards obliterated by time, 
but where the question simply is, as to the contents of a 
written paper, once existing, but since destroyed. Beyond 
doubt, a copy, verified in court by the oath of the copyist, 
to have been taken by himself from the original, would be 
more deserving of reliance, and therefore of higher dignity 
in the scale of evidence than his recollection of the con- 
tents. In either case, he pretends not to testify to facts, 
either as an eye or ear-witness of them, but to declare only 
what the document testified; to give, in the absence of the 
original, a faithful resemblance of it, and the copy, which 
was written with the original before him, is better than 
that which he is then to make out from memory. In the 
former, there is less danger of error. The anpression is 
there made in durable and unchangeable characters, 
while in the latter it is faint and evanescent, and in a 
measure, at least, taken from the former. In both, our 
reliance for fidelity of resemblance must be placed upon the 
oath of him from whom each alike proceeds. If a full 
written copy be preferred to a professed full recollection, 
the same preference is due to an abstract or a copy in part, 
over a professed remembrance to the same extent. The 
former, so far as it goes, has the same superior advantages 
of durability and unchangeableness over frail memory, and 
is equally verified by the oath of the witness. It should be 
exhibited to him, not as an aid to his memory, for so far 
as it goes, it 1s more worthy of confidence than his 
memory, but for the purpose of being authenticated by 
him, as having been faithfully taken. If his memory 
extend beyond what is given in the abstract, then the 
former may be resorted to, not as more certain, but as 
more full,.to supply the deficiencies of the latter. This 
order in the rank of evidence is distinctly recognised by 
Mr. Starkie, in speaking as to the proof of lost deeds. 
Stark. Ev. 341. “After proof of the due execution of the 
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original, the contents should be proved by means of a Dactanee, 


counterpart, if there be one, for this is the next best evi- 
dence, and it seems that no evidence of a mere copy 1s 
admissible, until proof has been given that the counterpart 
cannot be produced, although such counterpart was not 
stamped. If there be no counterpart, a copy may be 
proved in evidence by any witness who knows that it is a 
copv, from having compared it with the original. If there 
be nocopy, the party may produce an abstract, or give in 
evidence a deed executed by the adversary, in which the 
instrument is recited, or even give parol evidence of the 
contents of a deed.” 

It is the opinion of thiscourt that the decree of dismission 
be reversed, and the verdict of the jury set aside; and that 
the court below should order an alias venzre issue to try the 
matters of fact controverted in the cause, which it cannot 
satistactorily ascertain without the aid of a jury. 

Per CurraM. Decree reversed and new 

trial ordered. 


—— 


DEN ex dem. of WILLIAM HURLEY ». HARDY MORGAN. 


The meaning of a deed as to what land it covers, is a question of law to be 
decided by the court. What are the termini of the Hues are points of con- 
struction; where they are, questions of fact. Therefore, it was held to be 
error for the judge to instruct the Jury, that, where there was an irrecon- 
cilable diiference between a natural boundary and a marked line, tt was 
matter of evidence, and not of construction. 

Asa general rule, in questions of boundary, a natural object bas a preference 
over marked lines or corners, and will contro] them when the natural object 
is of such a nature as cannot easily be mistaken by the parties, either m name 
or situation, as in the case of a river or creek. But the reason of this rule 
does not apply to very small streams, which either have no names, or have 
formerly had a diiferent name from that which they now bear. With 
respect to these, it is open to evidence which stream the parties meant by 
a particular name; and the jury, if satisfied of the fact, from proof of 
possession or the hke, may find a stream to be the one meant, although 
not the one bearing the name mentioned in the deed. 


Tuts was an action of rsecruent brought to recover 
the possession of a tract of land; and upon the trial at 
Davidson on the last Spring Circuit before his Honor Judge 
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Decruser, Martin, the lessor of the plaintiff produced the following 
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evidence of title to the land mentioned in his declaration. 

In July, 1774, a grant issued to Charles Thompson for 
one hundred acres of land, described as “ beginning at a 
stake among three small hickory saplings, pointers, stand- 
ing on the north-east side of Barnes’ Creek, at the mouth 
of the Rocky Branch, thence N. 10° E. 127 poles to a black 
oak, then N. 80° W. 127 poles to a pine, then S. 10° W. 
127 poles, then 8S. 80° E. 127 poles to the beginning. The 
plat annexed to the grant, and signed by James Coiton as 
surveyor, reversed the east and west lines of the grant, so 
that by the calls of the grant the land lay on the west side 
of Barnes’ Creek, but according to the plat it would lie on 
the east side of that creek, the general course of which 1s 
nearly south. The warrant of survey upon which the 
grant issued bore date in 1772, and directed the survey to 
be made on the mouth of the Rocky Branch of Barnes’ 
Creek. Thompson conveyed to James Cotton (the sur- 
veyor) in October, 1774, describing the land as it was 
described in the grant, with the following additional 
particulars, to wit: “including the plantation and mill 
whereon I now live.” From Cotton a regular and con- 
nected chain of conveyances was shown down to the 
plaintiff, in each of which deeds the same boundary was 
called for as that contained in the original grant. The 
dates of the mesne conveyances from Cotton to the lessor 
of the plaintiff were 1786, 1789, 1817, and 1826. 

It appeared from the evidence that the Rocky Branch 
entered into Barnes’ Creek about one-fourth of a mile 
north of the northern line of the land claimed by the 
plaintiff’s lessor. It appeared also, that Charles Thompson, 
before his conveyance to Cotton in 1774, had built a mill, 
erected a dwelling-house, and cleared a plantation on the 
Jand now claimed; and that a continued possession of the 
plantation had been maintained by the plaintiff’s lessor, 
and those under whom he claimed, until a short time before 
the entry and possession of the defendant. The mill had 
decayed and disappeared many years ago. 

dt did not appear that a mark was found upon any 
tree corresponding in age with the date of the survey, or 
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the grant, but it was shown that a survey had been made Decrmnrr, 
thirty-one or thirty-two years before this suit was brought, — zk 
the object of which was to find vacant land; and at that ere 
time a white oak, now insisted on as the third corner from Morean. 
the beginning, of the original survey, had then marks as a 
corner of considerable age upon it. It was also shown 
that the white oak had been since killed by fire; that a 
red oak was found marked as a corner at the place claimed 
by the plaintiff’s lessor as the first corner from the begin- 
ning. At the second corner from the beginning there was 
a post-oak which either had been before, or was then 
marked as a corner, when one of the conveyances, under 
which the lessor of the plaintiff claimed, to wit, that of 
1817, was made, as it appeared that the land now claimed 
was run for the purpose of making that deed. After 
offering some other evidence tending to establish one of the 
corners, the plaintiff’s lessor produced two grants for lands 
adjoining that now claimed, and calling for the lines of the 
tract as claimed by him; one issued in the year 1791, and 
calling for the third and fourth lines; the other in 1801, 
calling for, and proved to have been run according to, one 
of the lines now contended for. A grant was also shown, 
of a tract of land, to James Cotton (the surveyor of the 
land granted to Thompson), which was issued upon a 
survey made by Cotton himself in 1772, about six months 
after his survey for Thompson ; and according to the calls 
of that grant, nearly the whole of the land granted to 
Thompson would be included in it, if the beginning of 
Thompson’s tract were at the mouth of the Rocky Branch. 

If the mouth of the Rocky Branch be the beginning of 
the grant to Thompson, the land in dispute was not 
within the boundaries of it. Jf the courses and distances 
set forth in the grant be followed, the land in dispute 
would not be covered: by them, although the beginning be 
lower down the creek than the mouth of Rocky Branch, 
and be where plaintiff’s lessor contended it was. The suit 
was commenced in 1829, and a continued possession by 
the plaintiff ’s lessor, and those under whom he claimed, of 
fifty-six years, was proved. 

A plat explanatory of the case was made part of it, and 
is represented by the annexed diagram. 
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His Honor, upon this evidence, instructed the jury, 
“that by construction no preference was given to a natural 
boundary over a marked line; but where there was in the 
grant a double description by natural boundary and 
marked line, it was a question of evidence to the jury, 
where the two were variant and irreconcilable; and in 
such a case they must decide which boundary would 
include the land intended to be granted. The course and 
distance in the grant must be followed, unless there was a 
line run and trees marked by the survevor when the land 
was surveyed for the grant. A plat variant from the 
courses in a grant, would not control it.” 

He also charged, that a grant was presumed to have 
been issued for land after thirty years possession; but that 
such presumption, even after a longer possession, might be 
repelled by evidence to the contrary. That in this case 
the presumption was opposed by the averments of the 
plainuff’s lessor, that the grant and mesne conveyances 
under which he claimed, covered the land in dispute. 
That the jury must decide between the presumption of a 
grant from the length of possession, and the evidence 
adduced by the plaintiff himself tending to repel it, whether 
in fact a grant ever did issue. If no grant could be pre- 
sumed, and the land in dispute was not included in the 
grant and conveyances produced by the plaintiff’s lessor, 
the jury were directed to find for the defendant; but 
otherwise to find for the plainuffi A verdict was returned 
for the plaintiff, and a motion for a new trial was sub- 
mitted by the defendant on the ground that the judge had 
erred in instructing the jury that it was matter of evidence 
and not of construction, where an irreconcilable difference 
existed between a natural boundary and a marked line: 
whereas, they should have been told that a natural 
boundary had a preference as a matter of law overa 
marked line. His Honor admitted the error, and would 
have granted a new trial, but it was agreed by the parties 
that, in order to have the questions growing out of the 
case as stated above, settled by the Supreme Court, the 
the new trial should be refused; upon which being done, 
the defendant appealed. 
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¥n the diagram, the land claimed by the plaintiff is represented by A. B. E. F. 

The land, according to the courses and distances of plaintiff’s title-deeds is represented 
by A. B.C. D. , 

If run off from the mouth of the Rocky Branch, the land will be represented by K. L. 
M.N., or K. L. P.O., according as the East and West courses are assumed. 

G. H. I. J. represents the tract, if the beginning be opposite the mouth of a small 
branch, near which plaintiff alleges the corner to be. 

Q. R. S. T. represents the land granted to James Cotton, upon his own survey, in the 


year 1772, 
W. X.Y. Z. is a copy of the plat annexed to Charles Thompson’s grant. 
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Nash, for the defendant. 
Mendenhall, contra. 


Rerrin, Chief Justice—We concur in the opinion 
expressed by his Honor, that he erred in leaving the construc- 
tion of the patent to the jury, to be decided by them upon 
the evidence. The meaning of a deed as to what land it 
covers, or as to what estate it conveys, Is equally a ques- 
tion of Jaw, and therefore is to be decided by the Court. 
What are the termini of the lines, are points of construction; 
where they are, questions of fact. These observations are 
found in so many cases as to be familiar, without particu- 
lar references. 

From the manner in which the case is stated, the Court 
supposes that the object of the appeal was not alone to 
obtain a new trial, but also an opinion upon the points on 
which the next trial is expected to turn. So far as they 
relate to matters of law, we will give it. 

We likewise think, that where a natural boundary is 
called for, and marked lines found, (especially if they be 
not called for as found,) the natural object, as the most 
conspicuous, certain, and permanent, not subject to altera- 
tion or destruction, is the most essential part of the descrip- 
tion, and more perfectly identifies the land, than any other. 
It has indeed been held, that where trees, as well as natu- 
ral boundary, are called for in the deed, and the trees are 
found and identified, they cannot control the other call, 
but must yield to it, as in Sandifer v. Foster, 1 Hay. Rep. 
237, and Harris v. Powell, 2 Way. Rep. 349. Asa gene- 
ral rule, we assent to the doctrine of those cases. There 
the natural objects, called for, were a creek and a river; 
about which the parties can scarcely be under a mistake, 
as to their situation or name. But the same reason does 
not apply to very small streams, which have no name, or 
may be known by different names, at a remote and recent 
period ; and in sucha case—of which the present seems to 
be, probably, a strong example,—we have no doubt, it is 
open to proof upon direct evidence, that two branches have 
borne the same name; or upon circumstances of possession 
and the like, that the parties have mistaken the name of the 
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particular one, which they intended to make an abuttal of ae 
the land. Under such circumstances, It is a proper 
Instruction to the jury, that they must inquire whch stream ner 
the parties call, for instance, “the Rocky Branch ;” and Moxeas. 
that the one thus meant is the Rocky Branch, which is the 
true terminus. The opinion of Judge Henperson, in the 
case of Cherry v. Slade, 3 Muph. Rep. 82-96, exhibits our 
views fully ; and the doctrine was practically asserted in 
the case of “ The Cat-tail and Meadow Branch,” which is 
mentioned by him, and was familiar to the profession, who 
were In practice twenty-five years ago. In the present 
case, there appears upon the map to be no less than six 
small streams emptying into the creek within less than a 
mile, and but one of them is now known by the particular 
name mentioned in the deed. But the possession taken by 
Thompson, the grantee, even before the grant issued, and 
his building a dwelling-house and mill; his conveying to 
Cotton, (who made the survey for him,) in October, 1774, 
(three months after the date of the patent,) by the same 
description, with the addition “including the plantation 
whereon I now live, with my mills and improvements, and 
being a tract or parcel of land granted to me by his majes- 
ty’s letters-patent, bearing date, &c. ;” the possession taken 
by Cotton, and continued by him, and those claiming under 
him, for fifty-six years; the reputation of the boundaries — 
according to known and visible objects, recognised and 
called for as such, upwards of forty years, in conveyances 
of adjacent tracts of land, altogether form a chain of con- 
curring circumstances, the force of which, it would seem, 

_ that nothing could repel; and which, if not repelled, estab- 
lish the branch, near which the survey, as claimed by the 
plaintiff’s lessor began, to be that called for as “ the Rocky 
Branch.” The naked possession would almost prove it, 
did it stand alone; but when supported by the other facts, 
it seems to be put beyond a question. The same circum- 
stances, together with the fori of the plat, and the marked 
trees, show that the calls of the patent for courses, reverse 
the courses actually run; and under that class of cases, of 
which Person v. Roundtree, (cited in Bradford v. Hill, \ 
Hay. Rep. 22,) is the leading one, the patentee may Lold 
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the land actually surveyed. It is true, the plat cannot 
control, of itself, the words of the body of the grant, but it 
is by law, annexed to tho grant, and always referred to 
therein, as being annexed. When, therefore, it appears 
from it, that the land surveyed is on the east side of the 
first line, it 1s a circumstance, with others, from which it 
may be inferred, that, in the certificate of the courses, the 
surveyor reversed them by mistake, so as to transpose the 
land, and place it on the west side of that line. 

The Court is therefore very reluctant to set aside a 
verdict, which appears to us to be so just, that one to the 
contrary can never be expected from any jury. But as 
the Superior Court did, in our opinion, err, and the defen- 
dant insists on not being bound by the verdict, we cannot 
withhold a right which strictly belongs to him; for we 
cannot tell upon what ground the jury found, and the point 
on which we think they ought to have found for the plain- 
tiff, involves an inquiry of fact, on which this Court cannot 
anticipate their opinion. 

This result renders it unnecessary than an opinion should 
be given upon the views entertained by his Honor, upon 
the subject of the presumption of conveyances. Lest they 
should be deemed those of this Court, however, we cannot 
forbear from expressing, In general terms, our dissent from | 
them. We deem it entirely incorrect to hold thata party, 
who upon the trial ofa cause, 1n which he asserts a title to 
the thing in dispute, offers an argument, that a particular 
deed vested the title in him, is precluded, either by way of 
estoppel or presumption, from insisting that another deed 
shown in evidence or presumed, did thus vest it. The 
ground and nature of the presumption was, we think, mis- 
taken by his Honor. It 1s indeed a presumption of fact, to 
be deduced by the jury ; but it is deduced upon legal prin- 
ciples, and may properly be found, and in many cases 
ought to be found, although the jury and Court may be 
satisfied that it never was in fact made; and the Court may 
advise the jury in proper cases, that reason and the law 
requires them to make it, unless the contrary be proved, in 
the same manner that they are instructed that killing under 
certain circumstances, is a killmg with maloce, or that they 
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oughé to tind a conversion upon evidence of a demand and 
refusal, if there be nothing more. As the case does not 
turn on this question, we deem it useless to pursue it fur- 
ther. In the particular circumstances of this case, the 
lessor of the plaintiff could not probably avail himself of the 
presumption that a grant had issued, containing proper 
deseriptions of the land c! 
title was a recent one, and by a description in conformity 
to that inthe patent of 1774. The efiect of the circumstan- 


aimed by him; because his own 


ees, so far as he could use them, is rather to show, what 
are the true boundaries of the grant of 1774, than that 
another one issued. As that is so, the case must go to 
another trial. 


Per Curiam. Judgment reversed. 


MEMORANDUM. 


Cannan 


At the last session of the General Assembly, Joun M. 
Dick, Esq. of Guilford County, and Romuius M. Saun- 
purs, Esq. of ihe City of Raleigh, were elected Judges of 
the Superior Courts of Law and Equity for this State; the 
furmer in the place of Judge Seawenn, deceased, and the 
latter in the place of Judge Marrin, resigned. 
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FREDERICK STEED v. DANIEL M‘RAE. 


The forfeiture imposed upon an overseer by the act of 1741 (Rev. ch. 35, sec. 
22,) for leaving his employer’s service during the time for which he was 
employed, does not attach to a case where by the stipulations of the parties, 
the overseer may leave, or the defendant may discharge him, at pleasure. 

A contract for service as an overseer, in which it is stipulated that the over- 
seer may leave his employer’s service, or the employer may discharge the 
overseer, at pleasure, will be construed, so as to give the overseer apro rata 
compensation during the time he may serve. 


Tuis was an action of assumesrr brought by the plain- 
tiff to recover the value of a share of the crop raised, in 
the year 1832, upon the defendant’s farm, where the 
plaintiff was employed as overseer. Upon the trial at 
Montgomery, on the last circuit, before his Honor Judge 
Norwoop, it appeared that the plaintiff had contracted 
with the defendant to serve him as overseer, during the 
year 1832, for which defendant was to pay him one hun- 
dred and twenty-five dollars, or a certain share of the 
crop, at the election of the plaintiff; and it was stipulated 
between the parties, that either of them might put an end 
to the contract at any time he might think proper, viz., 


Junz, 1836. 
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Jon, 1836. that the plaintiff might leave the defendant’s employ, or 


STEED 


the defendant might discharge the plaintiff, at pleasure. 


MRar, It appeared further, that the plaintiff commenced his 


services as overseer on the first day of January of that 
year, and that he remained upon the farm until the crop 
had been made, housed, and ready for market; but on the 
15th of December, he apprised the defendant of his inten- 
tion to leave his service, and accordingly did leave before 
the end of the year. There was also some evidence 
showing that the defendant had another farm at which he 
had one Duncan M‘Rae as overseer, and that the hands on 
the two farms were sometimes seen exchanging work. 
Upon this testimony, the defendant’s counsel contended 
Ist, That the plaintiff was barred from recovery by the 
act of 1741 (Rev. ch. 35, sec. 22,); and 2dly, That there 
was no contract between the defendant and plaintiff only, 
but that the contract was with the two overseers jointly 
as partners. His Honor overruled the first objection, and 
charged the jury that there was no evidence to support 
the second; whereupon a verdict was rendered for the 
plaintiff; and the defendant appealed. 
No counsel appeared for the defendant. 
Mendenhall, for the plaintiff. 


Dantet, Judge.—The act of 1741 (Rev, ch. 35, sec. 22), 
declares, that if an oversecr shall depart from the service 
of his employer before the time mentioned in his agree- 
ment or contract shall be expired, he shall for such offence 
forfeit his right and title to his wages or share of the 
produce. The plaintiff in this case did leave the service 
of the defendant about fifteen days before the end of the 
year, during which he had contracted to act as overseer. 
But it was stipulated by the parties to the agreement, that 
the plaintiff might leave the defendant’s emplov, or the 
defendant might discharge the plaintiff, when either of 
them saw proper to do so; therefore the forfeiture under 
the act of 1741, was not incurred by the plaintiff’s leaving 
the defendant’s farm before the expiration of the year. 
The forfeiture seems to have been guarded against by the 
very terms of the contract. The case does not state what 
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was to be the effect, provided the overseer left the farm Juns, 1886. 
before the expiration of the year: it is obscure on this  Srrep 
point. We do not, however, discover any understanding M ‘Rag. 
between the parties that the overseer should abandon or 
relinquish his claim for services in that event. We are 
induced to construe the contract (as we gather it from the 
case) to be, that the overseer might leave the farm, or his 
employer might discharge him, at any time during the 
year, upon a pro rata satisfaction for the time he should 
continue. <A different construction would have enabled 
the defendant to discharge the plaintiff when the principal 
part of the labour was over, and so rescind the express 
contract, and avoid any lability under it, which would be 
manifestly unjust. 

The second objection taken to the plaintiff’s recovery, 
viz., that the contract was made by the defendant with the 
plaintiff jointly with Duncan M‘Rae, the other overscer, 
or with them as partners, has not a particle of evidence to 
support it; and the Judge was authorised to inform the 
jury in his charge, that there was no evidence in the case 
upon that point. The judgment must be affirmed. 

Per Curiam. Judgment affirmed. 


GEORGE A. GRAY v. NATHAN O. BOWLS. 


The obligation of a bond for the forthcoming of property, is only that the 
property shall be delivered to the officer at the time designated, and not 
that the execution shall be satisfied; and therefore, if a surety to the forth- 
coming bond before it is forfeited, discharges the execution without the 
request of his principal, such surety cannot maintain an action against his 
principal for money expended for the latter’s use, although by the payment 
of the money in satisfaction of the execution, the bond was discharged. 


Tuts was an action of assumpsrt, tried at Mecklenberg, 
on the last Circuit, before his Honor Judge Srrancs. 
Upon the trial it appeared in evidence, that the defendant 
had in his possession, and claimed title to a slave, which 
was levied on under an execution against another person. 
Being about to remove to the west, he at first intimated an 
intention to pay off this execution, and take the negro with 
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Jone, 1836. him. The plaintiff, to enable him to exccute this intention, 


GRAY 
Uv. 
Bow.s. 


offered to lend him the money, but the defendant declined 
the offer, declaring then his determination to execute a 
forthcoming bond to the officer, carry away the negro, and 
suffer the bond to become absolute. The plaintiff, upon 
this declaration, joined the defendant as a surety in a 
forthcoming bond, and before the day appointed for the 
forthcoming of the property, paid off the execution, and 
then sued the defendant for the money so paid, as having 
been expended for his use, and at his instance and request. 

The plaintiff’s counsel contended, first, that there was 
evidence from which the jury might infer an express 
promise of indemnity. And, secondly, that if the jury 
were not satisfied of any such express agreement, yet, if 
in point of fact, the plaintiff had paid the money, and the 
bond had been forfeited, the plaintiff being responsible, 
and liable to be compelled to pay by suit, the law implied 
a promise of indemnity on the part of the defendant, 
although the plaintiff bad not awaited the issue of legal 
compulsion. His Honor left the case to the jury en the 
first point, to find an express promise of indemnity, if the 
evidence should satisfy them that it was in fact made; and 
charged them, upon the second point, “ that although the 
money was paid before the forfeiture of the bond, yet if it 
was in fact paid upon an anticipated liability which in the 
event did fall upon the plaintiff previously to bringing his 
action, he was entitled to recover;” but that if there was 
an understanding between the plaintiff and defendant, 


that the money was not to be paid, except at the end of 


a lawsuit, the plaintiff could not, by advancing his money, 
entitle himself to recover of the defendant. The jury 
returned a verdict for the plaintiff; and the defendant 
appealed. 

No counsel appeared for the plaintiff in this Court. 

D. F. Caldwell, for the defendant contended ;— 

Ist. That there was no evidence in relation to an express 
promise of indemnity, and that the Judge should have so 
instructed the jury: that the charge was calculated to 
mislead them; for the consideration being past, an express 
promise or a previous request should have been proved. 
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2d. That no man has a right to make himself the creditor Junz, 1836. 
of another without his consent or against his will. Gray 
Gregory v. Hooker’s Admr. 1 Hawks, 394. 2 Stark. Ev. Bow an 
10], 102. Stokes v. Lewes, 1 Term Rep. 20. Chitty on 

Con. 178. 13, 14. In the case of a dishonoured bill after 

its protest, a friend may pay for the honour of the drawer, 

but this is an exception, and perhaps the only exception to 

the general rule. 


Gaston, Judge.—We regret that this case has not been 
argued on the part of the plaintiff, as possibly that argu- 
ment might have enabled us to see it in other lights 
than those cast upon it by our unaided reflections. It 
seems to us, that the instructions given to the jury were 
erroneous. (His Honor here stated briefly the facts of the 
case as above, and proceeded :—) 

We can discover in the case no evidence of any express 
contract between the plaintiff and the defendant, and so we 
think the jury should have been instructed. There is 
indeed evidence of an implied contract. As the plaintiff 
executed the forthcoming bond as surety for the defen- 
dant, the law implies that the defendant engaged to indem- 
nify the plaintiff against the responsibility thereby incurred. 
But it implies no further promise. According to our law 
(act of 1807, Rev. ch. 751,) the sole object of the forth- 
coming bond is the indemnity of the officer, who after 
delivery of the property remains liable to the plaintiff in 
execution, in all respects as though he had retained it in 
his hands. By the bond no obligation is imposed to pay 
off the execution. If, indeed, the defendant in the execu- 
tion, or any other person should pay it off, the bond is 
necessarily extinguished, because it is given for “the 
forthcoming of the property to answer the said execution 
or process.” When another than the defendant in the 
execution satisfies it, the money is paid to the use of such 
defendant, and not to that of the obligors. But even as 
against fam an action cannot be maintained unless it 
appear that the payment was at his request, express or 
implied. 

Had the bond in this case become absolute there would 
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Juxe, 1836. then have been room for the question on which the Judge 
Gray charged the jury, whether the plaintiff could rightfully 
Bowis, satisfy the damages thereby incurred before the amount 

Asurcty, had been ascertained by a judicial decision. It is not 

whose obli- Sapo : : h h | 

gation to Necessary tor us to pass upon if, though we presume tne 
pay has be- general rule to be, as the Judge understood it, that when 
come abso- 7; oe 

lute by the the engagement of the surety has become absolute by the 

default of default of his principal, he may pay without awaiting a 

his princi. . : ee ‘ Oger 

pal, may suit, and what is thus paid, if it exceed not his legal liabi- 
pay to the lity, will be regarded as expended for the use, and at the 

extent of | : oe . 

his liability Instance and request of his principal. But here the plain- 

wit ana tiff advanced what the defendant had not engaged to pay. 
the ana Whether the defendant intended to contest the liability of 
will bere. the slave to the execution, or contemplated that the judg- 
gurdedas ment debtor, or some one on his behalf would satisfy the 


el aaa judgment, or whatever might be his purpose for preferring 

and at the "to give a forthcoming bond, he chose to incur the liability 

his princi- attached to that bond; and the plaintiff, at his instance 

pile and request, also incurred the same lability. The plaintiff 
has sustained no loss and paid no money because of that 
liability. We feel ourselves bound, then, to say, that the 
money expended under the circumstances of this case, 
was not money expended for the use, nor at the request of 
the defendant. The judgment is reversed with costs, and 
an alias venire must be awarded. 


Per Curiam. Judgment reversed. 


ROLAND DUNCAN v. WILLIAM STALCUP. 


In the action of trespass vi ef armis, for the destruction of, or injury to chat- 
tels, the jury are not restricted in their assessment of damages to the mere 
pecuniary loss sustained by the plaintiff, but may award damages for the 
malicious conduct of the defendant, and the degree of insult with which 
the trespass was committed, 


Tus was un action of TREesPASs v1 ET aRmis, for shoot- 
ing the plaintiff’s dogs and cattle, killing his horses and 
hogs, and burning his stables and fodder stacks. 

On the trial, before his Honor Judge Srranex, at 
Burke. on the last Circuit, the plaintiff having proved his 
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case, the jury were instructed, that in assessing damages, JU%E, 1836, 


they were not restricted to the actual value of the property — Dexcay 
destroyed, but might in their discretion award vindictive . 7. 
damages. A verdict being returned in favour of the 
plaintiff for five hundred dollars damages, the defendant 
moved for a new trial, upon the ground that the jury 
should have been directed to limit the damages to the 
actual injury which the plaintiff had sustained, and in- 
structed that they were not at liberty to give vindictive 
damages. The rule for a new trial was discharged, and 
the defendant appealed. 

Caldwell, for the plaintiff. 

Pearson, for the defendant. 


Daniet, Judge.—The defendant moved for a new trial, 
because the Judge had charged the jury, that they might 
give vindictive damages, under all the circumstances, 
when in law he should have directed the jury, that the 
damages should be restricted to the actual injury which 
the plaintiff had sustained. The counsel for the defendant 
now contends, that the case contains no circumstances to 
show that vindictive damages should be given; that the 
rule for damages is a matter of law, and if the Judge mis- 
takes it, it is a cause for a newtrial. He says that the 
rule for damages in trespass on property, when it is 
destroyed, is the value of the property, and the inconve- 
nience of the plaintiff by the destruction at the time. 

In looking into the books, we find the rule in this action 
to be, that the jury are not restricted in their assessment 
of damages to the amount of the mere pecuniary loss 
sustained by the plaintiff, but may award damages in 
respect of the malicious conduct of the defendant, and the 
degree of insult with which the trespass was committed. 
The plaintiff is at liberty to give in evidence the circum- 
stances which accompany and give character to the tres- 
pass. 2 Stark. Ev. 813. In trespass quare clausum fregit, 
the jury are not confined to the precise value of the sub- 
ject-matter of damages, although they are not allowed to 
go out of the way to an unreasonable amount. Cox v. 
Dugdale, 12 Price, 708. Merest v. Harvey, 5 Taunt. 
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person, the jury are permitted to punish insult by exem- 
plary damages. (Merest v. Harvey.) In Woert v. Jenkins, 
14 John. Rep. 352, it was held, that in an action of tres- 
pass for beating the plaintiff’s horse to death, the jury 
might give damages beyond the value of the horse, or 
smart money, there being proof of great and wanton cru- 
elty on the part of the defendant. In the case now before 
the Court, it is scarcely possible that the trespasses com- 
plained of could have been committed without wanton 
malice and insult. If, in truth, the circumstances attend- 
ing them were such as to render the instruction of the 
Judge, which was prima facie correct, inapplicable, then 
the defendant who excepts to the instruction, should have 
had those circumstances so spread upon the record, as to 
enable us to see that error wascommitted. The judgment 
must be affirmed. 
Per Curiam. Judgment affirmed. 


DOE ex dem. DENNIS INGRAM wv. CHRISTOPHER WATKNS, 


et al. 


To impeach the credibility of witness by proving that he swore differently 
as to a particular fact on a former trial, it is not necessary that the im- 
peaching witness should be able to state all that the impeached witness 
then deposed. Itis sufficient if he is able to prove the repugnancy as to 
the particular fact, with regard to which it is alleged to exist. 

The fact ofa witness’s being interested in the matter in dispute, must be 
shown only in the mode in which other controverted facts are to be proved. 
Therefore the declarations of the witness not on oath, nor in the presence 
of the party against whom they are offered, with respect to his interest in 
the subject-matter of the suit, cannot be given in evidence. 

The reception of improper testimony will not be a ground for a new trial, if the 
only effect of such testimony can be to remove or weaken improper testi- 
mony introduced on the other side. A judgment will not be reversed for 
inadvertencies or mistakes which did not and could not affect the rights of 
him who complains of them. 


Tus was an action of gsEcTMENT, on the trial of which, 
at Anson, on the last Circuit, before his Honor Judge 
Norwoop, it became important to establish the boundary 
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of the grant under which the plaintiff’s lessor claimed. Joxz, 1836. 
The defendant had introduced the deposition of one Joseph Iyonan 
Colson, who stated that his father, under whom the defen- _ * 
. : ‘ WATEINS, 

dants set up title to the land in dispute, had claimed a cer- 
tain house, as being upon his land, but bad never lived in it ; 
and the plaintiff, to discredit this witness, proposed to show 
that on a former trial between the same parties, he had 
sworn that his father claimed and oceupred the house in 
question. The defendant’s counsel objected to the testi- 
mony thus offered, unless the witness by whom it was 
proposed to be given, could undertake to state in substance 
the whole of the evidence given in by the tmpeached wit- 
ness on the former trial, which he admitted he was unable 
to do. The Court overruled the objection, and the witness 
was examined as to that point. 

The plaintiff then introduced another witness, one John 
Hough, to prove the line claimed by him. For the pur- 
pose of assailing the credibility of this witness before the 
jury, the defendants produced several witnesses, who testi- 
fied to declarations of Hough, that, if the plaintiff recover- 
ed, he was to have half the land. To explain this, the 
plaintiff recalled Hough, who stated that his declarations 
had reference to another tract of land, which he had 
entered, and which the plaintiff had assisted him in sur- 
veying. Andin order to strengthen this witness’s testi- 
mony upon this point, the plaintiff called one Edwin 
Ingram to prove another and distinct conversation between 
Hough and the witness Ingram, in which Hough stated 
that he had discovered vacant land; and that he and the 
plaintiff, in consideration of the plaintiff’s services, were 
to divide it equally between them. ‘To this evidence of 
the declarations, the defendant objected, but the Court 
received it, upon the ground that the plaintiff had a nght 
to give the declarations of Hough as to what he had stated 
at a different time on the same subject, before the bringing 
of the suit. A verdict was returned for the plaintiff, and 
the defendant appealed. 


Mendenhall, for the plaintiff. 
No counsel appeared for the defendant. 
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Gastron, Judge.—The errors assigned in this case, are 
both founded on the alleged reception of improper evidence. 
(His Honor here stated the facts upon which the first ob- 
jection was founded, and proceeded.) The Court overruled 
the objection, and we are of opinion, overruled it properly. 

Upon the death of a witness who has been examined in 
a judicial proceeding, such examination is admissible as 
secondary evidence in a subsequent trial between the 
same parties. Here it is required that the secondary 
evidence shal] be full, because it is offered as a substitute. 
The testimony of the deceased witness should be placed 
before the new, as the law required it to be placed before 
the former triers. Both are entitled not only to the truth, 
but to the whole truth. ‘The copy must be ascertained to 
be faithful, before it is admitted as a representative of the 
original. Besides, to receive an avowedly imperfect 
account of what had been formerly testified in lieu of the 
former testimony itself, would be to encourage the party 
to offer partial instead of full secondary evidence. He 
would be interested to seek out such witnesses as remem- 
bered only those portions of the former testimony, as made 
in his favour. But in this case, it was the purpose of the 
plaintiff to bring the former testimony of the witness to 
the notice of the jury, not as evidence, not as a guide to 
truth, but as conflicting with the testimony given by him on 
the present trial, and thereby satisfy them that the witness 
was not a man of veracity, was undeserving of credit, and 
that his testimony should be disregarded. To impeach a 
witness’s credit, one clear and advised contradiction in 
this respect is sufficient, since it is the rule of law, as of 
good sense, that he who falsifies himself in one point, is 
undeserving of belief in all ; faisus in uno falsus in omnibus. 
No more, therefore, of the witness’s former declaration 
is necessary to be heard, than what is charged to be repug- 
nant to his present statement. In all other respects, where 
a repugnance is not shown, the presumption is, that the 


respective statements were consistent. It is proper to 


require of the impeaching witness, that he should know 
and state all that the impeached witness said in relation to 
the matter in which the repugnancy is alleged; but it seems 
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to us, that no more can be reasonably demanded. Even 
on an indictment for perjury, it is not necessary for the 
prosecution to prove all the evidence given by the defen- 
dant on the trial wherein he testified; but it is sufficient 
to prove all the evidence given by the defendant in rela- 
tion to the fact on which the perjury Is assigned. Rex v. 
v. Rlawley, Ry. & Moody’s Rep. 299; 21 Eng. Com. Law 
Rep. 444. It might be questioned in the case before us 
whether, giving entire faith to the impeaching testimony, 
it established the repugnancy which it was offered to 
show; but it was not so manifestly irrelevant for that 
purpose, as to justify its rejection. It was, therefore, 
properly submitted to the jury. 

As for the other exception which is relied on as a 
ground for reversing this judgment, although we have no 
difficulty in saying, that a rejection of the testimony 
excepted. to would not have been error, yet we are of 
opinion, that its admission is not an error of which the 
defendant has a right to complain. The whole inquiry as 
to the declarations of the witness Hough, whether he had 
or had not an interest in the matter in dispute, seems to us 
to have been irregular. It was, indeed, competent for the 
defendant to show, with the view of impairing the weight 
of that witness’s testimony, that he had an interest in the 
controversy; but this fact ought to have been shown by 
competent evidence. The fact of interest might have been 
established by the witness’s own oath—or by the testi- 
mony of other witnesses—or by the admission of the 
plaintiff; but it could be rightfully shown only in the 
mode in which other controverted facts between the liti- 
gant parties are allowed to beshown. ‘The declarations of 
a third person, whether a witness, or not a witness, made 
not on oath, nor in the presence of the party against 
whom they are offered, cannot be brought forward by 
either plaintiff or defendant as evidence of the truth of 
the matters so declared. The first great safeguard which 
the law provides for the ascertainment of truth, consists in 
requiring all evidence of facts to be given in under the 
sanctionof an oath. We find no exception, when the fact 
to be shown is the interest of a witness in the subject of 
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the defendant, and the irregularity complained of, did not 
extend to nor affect any other inquiry. If the testimony 
to which he excepts had any weight with the jury, it 
could have operated only to remove or weaken the im- 
pression produced by the testimony which the defendant 
had given of the witness’s declarations. But this impres- 
sion itself was altogether improper. The plaintiff might 
have required of the Court to instruct the jury to disre- 
gard those declarations altogether—to strike them out of 
the evidence. No injury was done to the defendant by 
the reception of the testimony excepted to; and a judg- 
ment will not be reversed for inadvertencies or mistakes 
which did not and could not affect the rights of him who 
complains of them. It is the opinion of this Court, that 
the judgment of the Superior Court should be affirmed: 
Per Curtam. Judgment affirmed. 


JOHN GIBBONS et Uxor, et al. v. JAMES DUNN. 


Where a testator bequeathed a female slave “ to his wife, during her natural 
life, or widowhood,” and in a subsequent clause of his will, provided that 
the slave should become the property “ of my daughters A. and B., at their 
mother’s death, or at the time that my son Thomas arrives at sixteen years 
of age; and her increase, ifany, before that time, to be equally divided 
amongst the rest of my children. If the widowhood of my wife should 
terminate before her natural life, Nell shall remain in this place for the 
support of my children who may live here.” It was held, that the increase 
born after the arrival of Thomas to the age of sixteen years, but before the 
death of the widow, would belong, after the death of the widow, to A. 
and B.; particularly as that construction would harmonise with the rest of 
the will, which seemed to aim at an equal distribution of the testator’s 
property among all his children. 


Tus was an action of perinvg, brought by the plain- 
tiffs for a negro boy, by the name of Richard, tried at 
Mecklenburg, on the last Circuit, before his Honor Judge 
STRANGE. 

The plaintiffs claimed under the will of Andrew Dunn, 
deceased, the material parts of which were as follows :— 
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“T bequeath unto my son Andrew, the tract of land Jone, 1836. 
whereon he now lives, containing three hundred and Gippons 
twenty acres; also one-third part of all the pine land now em 
belonging to me; also to my said son one horse named 
Buck, and one cow now in his possession; two ploughs 
and gears, and his plantation.—I bequeath unto my 
beloved wife Mary, a sufficient maintenance out of the 
produce of this plantation whereon I now live, during her 
widowhood or natural life; also a negro woman named 
Nell, and her child Esther, during the same times ; also all 
the household furniture now in my possession, except one 
corner-bupboard of walnut; these last mentioned articles 
to her use, during her life, then to return to my children, 
in such manner as she thinks proper to dispose of them. 
To my sons James and Thomas, I bequeath this tract 
of land whereon I now live of 323 acres, to be 
equally divided between them, share and share alike; 
also to my sons James and Thomas, to each one-third of 
my pine lands.—I bequeath my new wagon, with all her 
gears, cloth, &c., to my three sons, Andrew, James, and 
Thomas. I desire that two of my best horses that may be 
in my possession at my decease, shall be kept on this plan- 
tation for the support and use of those of my family who 
live on the plantation ; also two ploughs ; and all the neces- 
sary plantation tools in my possession, to remain on this 
place for the same use as before-mentioned. I bequeath to 
my daughter Jane, wife of John Gibbons, one bay mare 
named Diamond, and her colt; also two cows, and all the 
household furniture now in her possession.—I bequeath to 
my daughter Elizabeth, wife to Thomas Spratt, a bay 
mare named Fearnought, two cows, and one of them yet in 
my possession ; also the household furniture she got from 
me.—I bequeath to Martha one black mare named Dandy, 
her saddle, a*featherbed and furniture, and two cows.—I 
bequeath to my daughter Mary a two year old bay filly 
named Fearnought, a saddle, featherbed and furniture; also 
two cows.—I bequeath the negro child Esther, before- 
mentioned, with her increase, if any, to my daughters 
Martha and Mary equally, share and share alike, at their 
mother’s death. I desire that the negro woman Nell, 
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Juve, 1336. before-mentioned, shall become the property of Jane Gib- 


GIBBONS 


v. 
Denn. 


bons and Betsey Spratt, before-mentioned, at their mother’s 
death, or at the time that my son Thomas arrives to six- 
teen years of age; and her increase, if any, before that 
time, to be equally divided among the rest of my children: 
and be it understood, that it is my will, that if the widow- 
hood of my wife should terminate before her natural life, 
the above-named negro shall remain on the place for the 
support of my children who may live here.” 

At the execution of the will, the negro woman was 
about twenty years of age, and had previously borne two 
children, one of whom had died, and the other (Esther) 
was then three or four years old. Thomas, the son of the 
testator, was, at the time of making the will, about seven 
years old; and arrived at the age of sixteen on the 10th 
day of January, 1812. The boy Richard was born of 
of Nell, in May, 1813; and Mrs. Dunn, the widow of the 
testator, died in the year 1834, before the bringing of this 
suit. The jury returned a verdict for the plaintiffs, sub- 
ject to the opinion of the Court, upon the above case. His 
Honor expressing himself bound by the construction put 
upon this will, by the Supreme Court, in the case of Gib- 
bons and Wife and others v. Dunn and others, reported 
in 3 Murph. Rep. 548, set aside the verdict and directed a 
nonsuit; from which the plaintiffs appealed. 


D. F. Caldwell, for the plaintiffs. 


Badger, contra. 


Daniet, Judge.—The case referred to by the Judge 
who tried the cause in the Superior Court (Gibbons v. 
Dunn, 3 Murph. Rep. 548,) only decided the right under 
the will, of the widow of the testator in the slave Nell. It 
did not intimate any opinion as to the extent of the respec- 
tive rights of the children of the testator to the issue or 
ancrease of Nell. That question now comes before us for 
decision. The testator had given Nell to his wife during 
her life or widowhood. The particular clause in the will, 
out of which the dispute arises, is as follows: “I desire 
the negro woman Nell shall become the property of Jane 
Gibbons and Betsey Spratt, (who were two of the testa- 
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tor’s daughters) at their mother’s death, or at the time my Juve, 1836. 
son Thomas arrives to sixteen years old; and her increase, ~ Gisnoxs~ 
if any, before that time, to be equally divided among the ee 
rest of my children.” The testator left five other children, 
three sons and two daughters, in whose behalf the defen- 
dant resists the plaintiff’s recovery. 
The slave Richard, the son of Nell (for the recovery of 
whom this action is brought,) was born after the testator’s 
son Thomas Dunn, had arrived to the age of sixteen 
years. The widow of the testator being dead, the plain- 
tiffs contend, that the boy Richard, in law, comes to them 
with Nell, the mother: They say, he is not one of the 
increase of Nell which was intended by the wz// to go to 
the other children of the testator. The defendant con- 
tends, that all the increase of Nell belonged to the rest of 
the children, which should be born at any time before the 
two events occurred, viz., the arrival of Thomas at the age 
of sixteen years, and the death of the testator’s widow. 
There are two periods of time marked in the clause or 
sentence; first, the death of the mother; and second/y, the 
arrival of Thomas to the age of sixteen years. That 
portion of the increase of Nell, which, by the will, was 
intended to go to the rest of the children, is to be limited, 
as we conceive, to the time that Thomas Dunn, the son of 
the testator, arrived at the age of sixteen years. The 
relative “that time,” in the sentence, refers to the rect 
antecedent, according to grammatical construction; which 
antecedent would be the fime that Thomas arrived at six- 
teen years. But the intention of the testator, if clear and 
consistent with the rules of law, is to govern, without 
regard to the grammatical construction, or whether it 
deserves favour or not. Thellusson v. Woodford, 4 Ves. 
dL; 11 Ves. 112. Did the testator intend that more of 
the issue or increase of the slave Nell should go to the Thestateof 
ivks / ; 3 semigi ~ ue the testa- 
rest of the children,” then by a grammatical construction jor's family 
the clause or sentence would authorise? To ascertain the fae 
intention, the state of the testator’s family at the time of hiswil ~ 
making the will, may be attended to. Odell v. Crone, 1 ee 
Ball & B. 449; 3 Dow. 68. The whole will may be inscttling 


; -- +, its con. 
examined, and the state of the property looked at, if it 


struction. 
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Jung, 1836. appears on the face of the will: not de hors, unless to 

Gissons €Xplaina latent ambiguity. Page v. Leapenwell, 18 Ves. 

nae _ 466. Kellet v. Kellet, | Ball & B. 533; 3 Dow. P. C. 248. 
The whole Following these rules to ascertain the intent, although it 
will in appears that the two daughters (plaintiffs) were married, 
at ’ and would of course be provided for by their husbands, 
see ey yet it is not to be supposed that the testator intended to 
looked at, if give to those two the slave Nell only, without any of her 
pee increase which might be born before both events men- 
of the will: tioned in the clause had happened. ‘The time when one 
ad ah of the events was to happen (the arrival of Thomas to six- 


explana teen years) was certain and fixed ; but the other, the death 

Jatent am- : : 

biguity. of the mother, was uncertain, and might be prolonged to 
such a period, that Nell would be too old to breed, and 
might be an expense instead of a benefit. Nell was 
twenty years old at the making of the will; she then had 
two children, one alive (Esther) the other dead. Thomas, 
the son of the testator, was, at the making of the will, only 
seven years old. Nell, probably, would have five children 
before Thomas attained sixteen years, when she would be 
twenty-nine years old, which would give one slave to each 
of the “rest of his children.” It seems to us, that the 
testator intended a benefit and a generous bounty to all his 
children; for each of whom there is nothing to show us, 
that he did not have an equal parental regard. To his 
three sons, by his will, he left his lands (viz.): To 
Andrew three hundred and twenty acres and one-third of 
his pine lands, a horse, cow, and plantation utensils. To 
James and Thomas, he gave the tract of land he had 
lived on (three hundred and twenty acres,) also each one- 
third of his pine lands. His new wagon, he gave to his 
three sons. He directed his plantation to be kept up, and 
his younger children to be raised on it; and after the death 
of his widow, he gave the slave Esther and her zncrease to 
his other two daughters Marthaand Mary. He also gave 
to each of them a horse and saddle, two cows, a feather 
bed and furniture. All the property which he had at any 
time before given to Jane and Elizabeth, (the plaintiffs) as 
he states in his will, was to Jane, a mare and colt, two 
cows and calves, and some household furniture. To Eliz- 
abeth, he had givena mare, two cows, and some household 


OF NORTH CAROLINA. 


451 


furniture. To what property he had given his five other Joxz 1836. 
children, by other clauses in his will, he, by the clause now ae 


in question, meant to give them an additional portion in 
the anticipated increase, to a given period, of the slave 
Nell. If we confine that period to the arrival of Thomas 
to the age of sixteen years, something like a rational dis- 
tribution ef his property among all, will appear to have 


been intended. It appears to us, that it was for the bene- 


fit of the younger children the testator directs Nell to 
remain on the plantation until Thomas should be sixteen, 
although the widow might die or marry before that time. 
That period limits the interest of the children as against 
the general remainder given to the plaintiffs. But there 
was also the benefit intended for the testator’s wife, which 
was a provision during her life or widowhood. ‘hat 
induced him to give Nell and her issue to the wife beyond 
Thomas’s coming of age, and is the sole motive for keeping 
Nell and issue from the plaintiffs; and, therefore, no con- 
struction is admissible, but such an one as may be neces- 
sary to give effect to that intention. That cannot reach 
the disposition of the issue, after the determination of the 
widow’s estate; she is no way concerned in that question. 
Nor can we suppose the testator intended to make the 
interests of his respective children, as against each other, 
dependent upon the length of their mother’s life. It 1s more 
rational, that he should give to the plaintiffs all the issue, 
except that which should be born before they could. get 
Nell, in any possible event, and to the other children, all 
such issue thus born before that event. From every legal 
and fair rule of examining this case, it seems to us, that 
the grammatical construction of the clause, is not at vari- 
ance with the real intention of the testator; and, as the 
slave Richard was born of Nell, after the testator’s son 
Thomas arrived to the age of sixteen years, he went to 
those, who, in law, were entitled to the mother; and, as 
the widow of the testator died before the bringing of this 
action, the plaintiffs are entitled to recover. The judg- 
ment of non-suit must be reversed, and a judgment ren- 
dered for the plaintiffs, pursuant to the verdict. 
Per Curiam. Judgment reversed. 
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ARTHUR JONES »v. LEWIS SASSER. 


A person, who has title to a slave, will not be estopped, by reason of any 
concealment or misrepresentation of that title, from setting it up against 
one who claims asa volunteer. 

The title to slaves cannot be transferred without consideration, by virtue of 
an estoppel, arising from the misrepresentations of the owner, as that 
would be in contravention of the act of 1806, (Rev. ch. 701,) which re- 
quires gifts of slaves to be in writing ; and an estoppel cannot be set up to 
defeat the statute. 

Where a son, to whom the father had conveyed a slave by deed of gift, but 
retained the possession by permission of the son, was alleged to have stood 
by, while his father was making another voluntary disposition of his pro- 
perty, by deed, among all his children, and to have fraudulently concealed 
or misrepresented his title, it was Aeld, that a private conversation, which 
occurred between the son and father, just before the execution of the latter 
deed, in which the father assured the son, that, by becoming a party to it, 
his right under the deed of gift would not be prejudiced, was admissible to 
show that the son himself was misled; and that it was, also, to prove how 
the father held the slave. 

Where a specific consideration is set forth in a conveyance, and no others 
are referred to in general terms, none other than the specific one can be 
averred and proved. But if one consideration is specified, and others are 
referred to in general terms, it is competent to show them forth in evi- 
dence; and where the deed is wholly silent as to the consideration, proof 
of the actual consideration is admissible. 

A mere trustee, who has no direct interest in the event of the suit, is compe- 
tent to testify in that suit. 

The doctrine of legal and equitable estoppels partially diseussed by Gaston, 
Judge, 


_ Tuts was an action of perinve, for a negro slave named 
Sheppard, tried at Lenoir, on the last Circuit, before his 
Honor, Judge Sacnpers. 

The plaintiff claimed under a deed from his father, 
Arthur Jones, Senr. dated the 5th day of April, 1827. 
This deed purported to have been made for the considera- 
tion of natural love and affection, and also for the better 
maintenance and preferment of the plaintiff, and conveyed, 
besides the slave Sheppard, several other negroes, and land. 
It was adinitted by the defendant, that the deed was per- 
fectly fair and bona fide, and conveyed the slave in ques- 
tion to the plaintiff. But the defendant contended that the 
title of the plaintiff was transferred and extinguished, or that 
he was estopped to assert it, by certain deeds, which were 
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executed subsequently thereto, to wit, on the Ith and 15th Juve, 1836. 
days of August, 1829, and by the conduct of the plaintiff, in Jones 
relation to the execution of those deeds. The first of these g,;-on. 
deeds was executed by the father, Arthur Jones, Senr., his 
son, Arthur Jones, the plaintiff, and by the husbands of all 
his other children, who were daughters. It purported to 
be a division by the father, of his “ estate” among his five 
children; and the several allotments were expressed to 
have been made by Sampson Lane, Micajah Cox, William 
Raiford, John Kennedy and John Wright, into equal 
shares. Among the negroes named in the different lots, 
were some of those included in the deed to the plaintiff, 
but the boy Sheppard was not mentioned in any of them. 
Certain conditions were annexed to the division, which 
were expressed to beas follows :—That his children should 
pay him annually what the commissioners who divided 
his property, should think sufficient to support him; and 
the property, which he had reserved for his own use during 
his life, and pay a note that he owed to one Saunders 
Smith; that they should keep up all his fences; pay the 
taxes on the negroes they should have in possession, and 
equally the taxes on all his lands. It was then provided, 
that the foregoing disposition of his property should con- 
tinue in full force from year to year, or until a majority of 
the said commissioners should find it advisable “ to alter or 
do away said agreement ;” and the donor continued, “I 
further wish the above-named committee to divide my 
property, both real and personal, if I should not live to see 
the expiration of the said loan, which is to stand in full 
force until the Ist of January, 1831, and as much longer 
as said committee, or a majority, think it advisable, as 
above stated; all power resting, and forever to rest, in a 
majority of said committee.” The second deed purported 
to be an indenture between Arthur Jones, Senr. and Samp- 
son Lane, William Raiford, Micajah Cox, John Kennedy, 
and John Wright, as trustees for all the children of the 
said Arthur, and was executed by the father and all the 
trustees. It recited, that the said Arthur Jones, Senr., 
being incapable, from his age and infirmities, of attending 
to his estate and affairs as formerly, had agreed, for the 
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the above-named trustees, so that they should pay his 
debts, and afford him a maintenance; and in order to carry 
the said agreement into effect, and in consideration of the 
natural love and affection which he bore his children, and 
in further consideration of the “ provisoes, covenants and 
agreements, hereinafter mentioned, by the said trustees of 
his said children, to be observed and performed,” he gave, 
granted and assigned unto the said trustees, “ all the pro- 
perty” which he then possessed, both real and personal. 
The trustees then covenanted for the payment of the debts 
and maintenance of the old man, during his life. The title 
of the property was to remain in the trustees during the 
life of the grantor, and they were authorised, during his 
life, to make loans of equal parts of his estate to each of his 
ehildren, and at his death to make an equal division of all 
his property, both real and personal, to his children, as 
before mentioned. To the whole was annexed a proviso, 
that if the trustees should fail to pay his debts, or afford 
him a proper maintenance, the grantor should “ take, 
repossess and enjoy ail the premises thereby granted, as in 
his former estate.” 

The defendant then proved by some of the trustees, who 
were objected to, but received by the court, that after the 
execution of the deed of the I1th, to which the plaintiff 
was a party, and of the contents of which he was apprised, 
it was agreed between Arthur Jones, Senr. and the trus- 
tees, that a more perfect instrument than that deed should 
be prepared and executed, so as to vest the title to all the 
estate of Arthur the elder in the trustees, and that they 
were all to meet on the 15th of the same month, to have it 
executed, and to finish the division of the property which 
remained undivided on the 11th. It was further proved 
that the plaintiff had notice of this agreement ; that he met 
the other parties on the day appointed, and was present 
when the instrument of that date was executed; and, upon 
hearing it read, approved of it. The defendant also proved 
by the trustees, that the slave Sheppard always remained 
in the possession of old Arthur Jones, (who claimed him as 
his own,) during his life; and that, when the slaves were 
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about to be divided, and conveyed to the trustees, the Junz, 1836. 
plaintiff assisted in naming them, and, among others, men- —_Jonzs 
tioned Sheppard ; and that this was in the presence of his  gyserp. 
father and the trustees: That Arthur Jones, the elder, 
previous to the execution of the deed of the I1th of August, 
and in the presence of the plaintiff, directed all his estate, 
real and personal, including Sheppard, to be conveyed to 
trustees; and that it was to be settled in them for the use 
and benefit of his children during his life ; and, at his death, 
to be equally and absolutely divided among all his said 
children, reserving to himself the use of Sheppard and four 
others, to wait upon him, and, at his death, to be divided 
with the rest of his estate, as above mentioned; and that 
he was to be maintained and supported, and to have his 
debts paid. It was proved, further, that Arthur Jones, the 
elder, died in April, 1830; and that the trustees, under 
the said deeds, hired out the slaves, including Sheppard, 
until the Ist of January, 1831, when they divided all the 
property of the old man among all his children; and that 
Sheppard, in the division, was allotted and delivered to 
the defendant, who was one of the cestuz que trusts, under 
the deeds of the 11th and 15th of August; and that the 
plaintiff afterwards, but before the commencement of this 
suit, demanded the said slave of the defendant, who refused 
to deliver him up. 

The plaintiff offered to prove, that, besides the conside- 
ration set forth in the deed of gift of the 5th of April, 
1827, there was a valuable consideration; but the testi- 
mony was objected to by the defendant, and rejected by 
the court. The plaintiff, then, in explanation of his con- 
duct, as shown on the other side, proved, that when the 
deed of the 5th of April was executed by his father, there 
was a parol agreement that the donor should retain the use 
of the property conveyed, during his life; and that the 
subscribing witnesses to the deed of gift were requested by 
the donor to keep it a secret. It was also proved by the 
plaintiff, that he had lived with his father until within two 
or three years of his death, as a manager or overseer of 
his slaves and other property. The plaintiff then offered 
to prove, that on the day when the deed of the llth of 
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tion occurred between him and his father, not in the pre- 
sence or hearing of the trustees or the other children, but, 
apart, to themselves, wherein his father assured him, that, 
by becoming a party to the said deed of the 11th, his right 
under the deed of April, 1827, would not be prejudiced. 


This testimony was objected to, and rejected. His Honor 


charged the jury, that as the deed of the 5th of April, 1827, 
was admitted to be valid, and operated to convey the slave 
in question to the plaintiff, they would direct their atten- 
tion to the subsequent deeds of the I1th and 15th of August, 
1829; that if those deeds were fairly obtained and freely 
executed, and the conduct of the plaintiff was such as the 
testimony seemed to represent, and thereby the parties to 
these instruments and arrangements were deceived and 
imposed upon, the jury should find for the defendant; a 
verdict being returned accordingly, a new trial having 
been moved for and refused, and a judgment rendered for 
the defendant, the plaintiff appealed. 


Mordecai and J: H. Bryan for the plaintiff:—It 1s 
admitted that the deed to the plaintiff was bona fide, and 
conveyed the title to the property therein mentioned to 
him. Jt remains then to be considered, whether, by any 
act of his, or by any conduct connected with, and accom- 
panying the acts of others, he has done any thing to divest 
that title. Itis insisted that neither the deed of the 11th 
of August, of itself, or taken in connection with that of the 
15th of the same month, has had that effect. As to the 
deed of the 11th, it appears on its face, and purports to be 
a mere proposition to divide the property of Arthur Jones, 
Senr. among his children, and that, only from year to year, 
during the life of the old man. To constitute a good and 
valid deed, there must be some consideration, either good 
or valuable, passing from the grantor to the grantee; and 
though the plaintiff be a party to this deed, there is no 
consideration of any kind expressed, nor has any been 
proved, as moving or inducing him to make the convey- 
ance. As to the deed of the L5th, the plaintiffis no party 
to it, and, taken by itself, it cannot affect his interest ; and 
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if he were a party, the same objection applies to it, as to Jusn, 1836. 
that of the I1th, there being no sufficient consideration; — Jones 
and the two deeds do not purport or profess to be parts of 
one and the same conveyance. That a pecuniary consi- 
deration is necessary to a deed of bargain and sale, see 4 
Cruise’s Dig. 178. 

It is said, that if these deeds do not operate to convey 
the title, yet the plaintiff, by being a party to that of the 
11th, is estopped to deny the right of Arthur Jones, Senr. 
It is not a technical legal estoppel. Estoppels are not 
favoured in law; at least, such as arise from the acts of the 
parties, because they exclude the truth, and are only 
admitted for the purpose of repose. Therefore, wherever 
a deed passes an interest, however small, it cannot operate 
as an estoppel. 4 Com. Dig. Estoppel, E. (8). Co. Litt. 
451, a. Mobley v. Runnels, 3 Dev. Rep. 306. Here an 
interest does pass by the deed, (provided it can operate at 
all,) but it is a certain and limited one to the Ist January, 
1831; and when it is remembered that at the time of the 
execution of the deed, under which the plaintiff claims, 
there was a parol agreement and understanding, that 
Arthur Jones, Senr. should retain possession of the pro- 
perty during his life, there is nothing tn this deed inconsis- 
tent with the plaintiif’s interest, there being no words of 
limitation in it. Ifaman take a lease for years of his own 
land, by deed indented, the estoppel doth not continue after 
the term ended; for, by the making of the lease, the estop- 
pel doth grow, and, consequently, by the end of the lease, 
the estoppel determines. Co. Litt. 47, b. 

But it is alleged, that if no legal estoppel be created by 
that deed, yet the plaintiff, by being present, and assenting 
to the execution of the deed of the 15th, or not then making 
known his title, is prevented from afterwards setting it up ; 
in other words, that his conduct operates as a kind of 
equitable estoppel. It will be remembered that we are 
now in a court of Jaw, and trying how far these deeds and 
this conduct will operate, to transfer the legal title of the 
plaintiff. The subject of dispute ts a slave, and our laws 
recognize only three modes by which this species of pro- 
perty can be conveyed inter vivos. Ist. By a deed of gift, 
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a bill of sale. 3d. By an actual sale, and delivery of pos- 
session. If this doctrine be established, it will operate as 
a virtual repeal of our acts of assembly. Indeed, it appears 
to be confined to courts of equity, and is not properly an 
estoppel, either at law or in equity, but being regarded as 
a fraud practised upon a party, it affords a ground of 
application to a court of equity, to compel the party guilty 
of the fraud, to convey his interest, which he kept con- 
cealed when he ought to have disclosed it. Roberts on 
Frauds, 528. Raw v. Potts, Prec. in Chan. 35, 8. C. 2 
Vern. 239. Hunsden v. Cheyney, 2 Vern. 150. Meade v. 
Webb, 1 Bro. P. C. 308. Hanning v. Ferrers, Eq. Ca. 
Abr. 357. Hobbs v. Norton, 1 Vern. 136. Barret v. 
Wells, Prec. in Chan. 131, are all cases of relief sought for 
and obtained in equity upon this ground. And no case 
can be found, where the silence of the party at the time of 
the execution of an instrument, conveying property to 
which he had title, has been held to convey title at law to 
property, which the law required to pass by deed. Mu- 
shat v. Brevard, 4 Dev. Rep. 73. The only case in which 
this principle has been applied at /aw, was the sale of a 
horse, which did not require to be conveyed by deed. Bird 
yv. Benton, 2 Dev. Rep. 179. 

It is insisted that this doctrine is founded upon the sup- 
position that the party, by his silence, practises a fraud 
upon a purchaser, by permitting him to part with his 
money or property, for property to which the vendor had 
no title, and of which defect of title, he was at the time 
aware. | Fonb. Eq. 163. But it does not and cannot apply 
as between volunteers, for there no fraud can be practised. 
Raw v. Potts,2 Vern. 239. 1 Fonb. Eq. 168. Upon the 
same principle, it has been held, that a mere naked he or 
affirmation, made with intent to deceive, is not sufficient 
to sustain an action; but it must be shown that the party 
to whom it is made, has sustained damage by it. Pusley v. 
Freeman, 3 Term Rep. 51. 

This leads to the inquiry, In what position do those 
claiming under the deeds of the 11th and 15th of August, 
stand as to the plaintiff? And it is insisted that they are 


OF NORTH CAROLINA. 


459 


all volunteers. As to that of the [1th, there is as before Juyr, 1836. 


observed, no consideration, either pecuniary, or of any 
other kind, expressed or pretended—it is a mere loan or 
donation. As to that of the 15th, there is no consideration 
set forth, moving from the trustees—no money paid, or to 
be paid by them. The only pretence is, that they have 
undertaken to pay Arthur Jones, Senr.’s debts; but this is 
to be done out of the property ; and, if not paid, the only 
penalty is, that they shall forfeit their title to the property. 
They do not profess to be benefitted by the deed, nor do 
they intend to be charged. Nothing less thana valuable 
consideration will avail under the stat. 27th Eliz. to over- 
throw a precedent voluntary deed. Twine’s case, 3 Rep. 
81. And there is no case to show that even a bona fide 
cunveyance to a trustee, for payment of bts, will have 
this effect. Roberts on Frauds, 369. The purchaser, to 
take advantage of this statute against a precedent voluntary 
conveyance, must be a bona fide purchaser, not in egal, 
but in velgar and common intendment. Roberts, 370. 3 
Rep. 83, b. 2 And. 233. ~Medham and Beaumont’s case. 
Newland on Contracts, 405. 4 Cruise’s Dig. 882. Mar- 
riage is a sufficient consideration to establish a second con- 
veyance, and to render a prior one fraudulent and void, as 
against such second conveyance. But a conveyance to a 
man’s children, or to his wife after marriage, by way of 
jointure, will not enable them to avoid a preceding convey- 
ance. Douglas v. Wood, 1 Ch. Ca. 99. 4 Cruise’s Dig. 
383. The same construction is placed upon our act of 
1784, (Rev. ch. 225, sec. 7,) as on the 27 Eliz. M Cree v. 
Houston, 3 Murph. 429. If they are both voluntary, the 
first deed conveys the property. Where there are two 
voluntary convevances executed, chancery will not relieve 
the latter against the former, and he who has the legal 
estate shall hold it. Goodwin v. Goodwin, 1 Chan. Rep. 
173. 4 Cruise’s Dig. 406. 

As to the admissibility of the trustees as witnesses ;— 
wherever a fact is to be proved by a witness, and such 
fact be favourable to the party calling him, and the wit- 
ness will derive a certain advantage from establishing the 
fact in the way proposed, he cannot be heard, whether the 
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Rep. 89. A witness on the votre dire stated, that the les- 
sor of the plaintiff had formerly assigned to him the premi- 
ses in question, for a temporary purpose, that he had given 
up the deed to the lessor of the plaintiff, 2ad had never had 
possession of the premises; held that the witness was 
incompetent, onthe ground of interest. Den ex dem. Scales 
v. Bragg, 21 Eng. Com. Law Reps. 388. 

The evidence of the conversation between the plaintiff 
and his father was improperly rejected, it not being a mere 
naked declaration, but part of the res geste, the induce- 
ment operating upon him to sign the deed. 

The plaintiff should have been permitted to show that 
the deed of gift to him was founded upon a valuable consi- 
deration, although nothing but a good consideration was 
expressed therein. If the trustees were purchasers for 
value, then against them it was necessary for the plaintiff 
to show, that his deed was not merely voluntary, and 
therefore fraudulent in law against such a_ purchaser. 
Claywell v. M‘Gimpsey, 4 Dev. Rep. 89. To rebut this 
imputed fraud, he should have been permitted to show that 
his deed was fortified by a valuable consideration. Sugden 
on Vendors, 473. 


Badger and W. C. Stanly for the defendant :—We shall 
contend, Ist, that the deed of the I1th of August, taken in 
connection with the subsequent conduct of the plaintiff, 
operated to pass the titleas his deed. It is said by the 
plaintiff’s counsel, that this deed is without any conside- 
ration; but this isnot absolutely necessary. In deeds for 
land, a formal consideration is necessary, on account of the 
statute of uses; but in gifts of personal estate, a considera- 
tion is not necessary. A written instrument may be neces- 
sary, because required by statute. Supposing that the 
deed is without consideration, the plaintiff is a party to it, 
and he assents to the dispositions therein made. The 
declaration of his interest only is necessary, and here is a 
plain one. But this deed is founded upon a full and valu- 
able consideration. The true question is, whether there is 
not a consideration affecting the plaintiff, and not whether 
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there is one between the children on one side, and the Joxz, 1836. 
father on the other. Each child covenants to pay Arthur — Jonzs 
Jones, Senr. &c.; there must therefore be a consideration g,ven. 
among the children as to each other. There was also a 
valuable consideration moving to the old man. The title 
passed, in whomsoever it might be, notwithstanding the 
words of donation seem to flow from one only of them. No 
form of words was necessary. The rules affecting real 
estate do not apply to this case. 

2d. But the deed of the 15th of August settles the ques- 
tion between the defendant and plaintiff. That is founded 
upon a good and valuable consideration. A pecuniary con- 
sideration is not necessary—any other valuable considera- 
tion will answer. Here there was an adequate valuable 
consideration flowing from the trustees. The plaintiff’s 
counsel contend, that as the debts were to be paid out 
of the property, there could be no consideration; but the 
covenants on the part of the trustees were personal cove- 
nants, and bound them to pay the debts, whether the pro- 
perty was sufficient or not. They were bound at all events. 
The construction that the trustees, by not paying the 
debts, would only forfeit their estate under the deed, will 
not hold. A condition is always for the benefit of the 
grantor, and not of the grantee; and Arthur Jones, Senr. 
could, upon their refusal to pay, have recovered of them. 
A question arises, can the trustees be purchasers, to set 
aside a previous voluntary deed? Nunn v. Wilsmore, 8 
Term Rep. 521. If they sustain the character of real and 
bona fide purchasers, they may set aside the previous 
donation. M‘Cree v. Houston, 3 Murph. 429. 

od. It is further contended, that the plaintiff is estopped 
to setup his title. The plaintiff’s counsel contend that 
estoppels are odious. They are not odious, except in parti- 
cular cases of technical estoppels. Wherever one man 
stands by, and pertnits others to deal, upon the supposition 
of a particular state of facts, he shall not set up his interest 
to disturb any arrangement, founded upon such a supposi- 
tion of facts. Such estoppels are not odious, but highly 
favoured. They are intended to favour truth and Justice, 
and to operate against bad men and fraudulent conduct. 
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If one agrees, in consideration that another will pay his 


Sassen, debts, he shall have a particular slave, and delivers such 


slave, the sale is good. Such is the case here. The trustees 
stipulate for the payment of old Arthur Jones’s debts ; the 
plaintiff stands by, and permits the old man to sell the 
slave; he must be bound, and there will be a valid trans- 
fer of the slave. But if the plaintiff is not estopped as to 
the trustees, he must be in respect to the other children, 
who are parties in the division. One child cannot assert 
his title to property, disposed of by a parent among his 
children, to which they have all assented, because he could 
not do so, without its beinga fraud upon the rest. In cases 
of this kind, resort must be had to equity, where real 
estate is concerned, because that cannot pass without a 
deed ; but this rule cannot apply to personal property, to 
the transfer of which no deed is necessary. All the cases 
on this subject referred to by the plaintiff’s counsel, were 
cases concerning real estate. 

As to the admissibility of the trustees as witnesses ; the 
being a trustee does not exclude a man from being a wit- 
ness. He must be interested in the cause. 

The private conversation between the plaintiff and his 
father, not in the presence of the trustees or the other chil- 
dren, was certainly inadmissible. 


Gastron, Judge, after briefly stating the case, proceeded : 
—Our duty is to ascertain and pronounce, whether the 
instruction complained of be in law erroneous. If it be, 
the judgment must be reversed. In discharging this duty, 
we must not permit our understandings to be in the Jeast 
swayed by the equity or hardship of the case. Whatever 
these may be, must be left to the decision of the tribunal to 
which the country has given jurisdiction of such matters. 
The security of all requires, that in a court of law what- 
ever the law prescribes, should be sacredly observed. 

To uphold the construction complained of, it must be 
shown that by force of one or the other or both of these 
deeds, or by the legal effect of the conduct of the plaintiff, 
or by the combined operation of these instruments and 
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this conduct, the plaintiff has Zos¢ his property in the slave 
sued for, which cannot be, unless he has thereby trans- 
ferred it tosome other. The construction therefore neces- 
sarily holds, that the plaintiff has transferred his slave. 
We feel ourselves obliged to declare, that in this respect it 
is erroneous. 

The negro in dispute is not conveyed nor attempted to 
be conveyed in either of the deeds by name. If compre- 
hended within them, it must be because he is included 
within the general words used by Arthur Jones the elder, 
“my estate,” or “my property,” or, “all the property I 
possess.” We hold it clear, that these general words do 
not pass or purport to pass anything which was not held 
by the grantor as his own property. We cannot under- 
stand them as applying to the property of others, in the 
occupancy of the grantor. It is indispensable, therefore, 
before any operation upon this slave can be ascribed to 
these instruments, that it shall appear that the slave was 


then held by the grantor as Avs property, and was not held. 


as the property, and by permission of the plaintiff? The 
law always presumes that every possession is consistent 
with right. If the negro was then the property of the 
plaintiff, retained by his father under agreement with the 
plaintiff, it was held as the property of the plaintiff. If 
there was evidence tending to establish the fact, that 
although the slave was then in truth, and to the knowledge 
of the father, the property of the plaintiff, he was never- 
theless held adversely to the plaintiff, and as his own pro- 
perty, (on which point we forbear to venture an opinion,) 
still the Court could not assume such to be the fact, and 
upon the faith of that fact declare the slave included 
within this general description. 

It is strenuously urged, however, that the plaintiff was 
concluded, and estopped by his deceitful concealment and 
misrepresentation of the ownership of the property con- 
veyed by his deed, from setting up any claim under that 
deed, to the injury of those whom he thus decetved and 
imposed upon. It is conceded, that this exclusion or bar 
is not strictly a legal estoppel, for usually no man its 
estopped by any oral admission, or even any written 
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The Court 
cannot as- 
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that upon the principles of good faith, a man ought not to 
be allowed to repudiate his own representations made to 
influence the conduct of others, whereby he has derived 
any advantage, or they have been induced either to part 
with their property, or to forego a benefit, or incur an 
onerous responsibility. And it is contended, that upon 
this principle has been. established a species of equitable 
estoppel, which renders such representations, when thus 
acted upon, conclusive evidence of the truth of the facts 
so represented. Distrusting my ability to free this doc- 
trine of quasi estoppels from the perplexities which in- 
volve it, I shall not undertake to define its extent. I shall 
content myself with saying, that so far as equitable estop- 
pels have been definitively recognised as rules of law, this 
Court will unhesitatingly and cheerfully so respect them. 
But it cannot but apprehend, that they have sometimes 
been incautiously admitted in Courts of law, from a solici- 
tude to advance the justice of a particular case, although 
from the nature of their jurisdiction, and the inflexible 
forms of proceeding, these Courts were not competent to 
the exact administration of equity. Thus it has happened, 
that legal certainty has been prejudiced, without the com- 
pensating advantage of effecting complete justice. All 
estoppels—whether estoppels at common law, or these 
equitable estoppels—are founded upon the great principles 
of morality and public policy. Their purpose is to pre- 
vent that which deals in duplicity and inconsistency, and 
to establish some evidence as so conclusive a test of truth, 
that it shall not be gainsaid. But as the effect of an estop- 
pel may be to shut out the real truth, by its artificial 


representative, estoppels, whether legal or equitable, are 


not to be extended by construction. In legal phrase, they 
are not favoured. No man is to be precluded from showing 
the truth of his claim or defence, unless it be forbidden by a 
positive rule of Jaw. And especially should that rule be 
unequivocal, which sets up unsolemn acts or declarations, 
supposed to be ascertained through uncertain, defective, 
erring, or fallacious testimony, as an absolute bar to all 
further investigation. It is, in general, more safe, instead 
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of annexing an arbitrary effect to such acts and declara- Ju® 1836. 
tions, to leave them to the jury as evidence of whatever Jonzs 
inferences of fact can thence be fairly deduced. Fraud, gimp. 
indeed, will not thus be always defeated; but he who is 
thereby injured, can obtain remuneration in damages for 
the wrong sustained, from a Court of law; and he who is 
threatened with injury will find protection against the 
wrong meditated from a Court of equity, which, in the 
exercise of its appropriate jurisdiction, converts the fraud- 
ulent agent into a trustee. 

We believe there is no rule of law which shuts out the 
plaintiff in this case from insisting on the truth of his 
claim, notwithstanding his former misrepresentations. The 
defendant, who may thus be disappointed, has not been 
deprived by these misrepresentations of what was before 
his; and the plaintiff, through the means of these misre- 
presentations, is not shown to have gained anything. 
The plaintiff stands upon his deed. The defendant has 
no claim upon the property as a purchaser. It is argued 
here, and so it was held below, that the instrument of the 
15th August was executed for a valuable consideration. 
If it were so, we do not see how the estoppel would be 
helped thereby, until it is first shown that the thing fn 
dispute is contained in that deed. The covenants of the 
trustees in that instrument are said to constitute a consi- 
deration of value; they are the consideration, however, 
only for the things thereby conveyed. But the conside- 
ration of value required to bring a case within the range 
of an equitable estoppel, is not such a consideration as 
might be sufficient to raise an use, or to give technical 
operation to a deed of bargain and sale. But one which 
makes him from whom it moves a purchaser in effect— 
shows that he has substantially bought what is transferred. 
It is not alleged that these trustees have paid or are liable 
to pay anything out of their own pockets because of this 
transaction—that they have advanced anything as the 
price of the conveyance, or that they will sustain any loss 
in case the conveyance should be partially defeated. But 
besides these objections, to hold that the plaintiff has by 
his representations or misrepresentations express or tacit 
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positive Jaw of the state. There is no consideration 
moving to him for the pretended transfer—as to him then 
itis a gift. The act of 1806, declaring what gifts of 
slaves shall be valid, peremptorily declares, that no gift 
thervafter to be made of any slave, shall be good or avail- 
able, either at law or in equity, unless the same shall be 
made in writing signed by the donor, attested by at least 
one credible witness, and registered as conveyances of 
land. The law cannot permit that an estoppel should be 
set up to defeat thelaw. Mytton v. Gilbert, 2 Term, 169. 

We think there was also error in rejecting the testi- 
mony offered, that on the day of the execution, and before 
the execution of the instrument of the llth of August, a 
conversation occurred between the plaintiff and his father, 
in which the latter assured him, that by becoming a 
party thereto, his right under the deed of gift would not 
be prejudiced. If it is sought to divest the plaintiff of his 
property by reason of his deceitful conduct, he ought to 
be permitted to show any circumstances attending the 
transaction, which may tend to prove that he was himself 
misled. Such evidence, too, if believed, shows the charae- 
ter in which the father held the property embraced in that 
deed. 

We hold that there was no error in rejecting the testi- 
mony offered by the plaintiff to show a different conside- 
ration for his deed of gift, than that therein mentioned, 
nor in admitting the trustees to testify as witnesses for the 
defendant. The general rule with respect to averring 
and showing a consideration, we understand to be, that 
where a specific consideration is named in the convey- 
ance, and none others referred to in general terms, that 
must be regarded as the sole consideration, and negatives 
any other: that where a consideration is specified and 
others referred to in general terms, it is competent: to 
show these forth by evidence; and that when a deed is 
wholly silent as to the consideration, proof of the actual 
consideration is admissible. We see no reason for not 
applying the general rule to this case. We hold the 
witnesses competent, because it does not appear that they 
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or any of them had a direct interest in the event of the Junz, 1836. 
suit. JONES 
The judgment is reversed, and a new trial must be g,.-.., 
awarded below. 
Per Curiam. Judgment reversed. 


RICHARD BENNETT ». GEORGE FLOWERS. 


Where one made a parol gift of slaves to his son-in-law, and the latier, by 
direction of the former, gave them, by his will, to the grandchildren of the 
donor; it was held, that this did not constitute a gift in writing, within the 
act of 1806, (Rev. ch. 701,) and that the donor might, after the death of 
his son-in-law, resume the possession of them. 


Tis was an action of perinve for several slaves, tried 
at Iredell on the last Circuit, before his Honor, Judge 
STRANGS. 

It appeared that the slaves in question had been deliv- 
ered by the plaintiff to Charles Shelton, the defendant’s 
testator, upon his intermarriage with the plaintiff’s daugh- 
ter, about the year 1811 or 1812, and that they had 
remained in the possession of Shelton, and the defendant, 
his executor, ever since. There was no deed of gift for the 
slaves produced, but it was proved, on the part of the 
defendant, that a short time previous to the death of his 
testator, the plaintiff sent him directions to bequeath the 
slaves to the children, which the testator had by the plain- 
tiff’s daughter, so that they might not go to other children 
which the testator had by a second wife. The defendant 
then produced the will of Shelton, in which all the said 
negroes, except two, were bequeathed to the children 
which Shelton had by the plaintiff’s daughter, and in 
which the defendant was appointed executor. Upon this 
evidence, under the instructions of his Honor, a verdict 
was returned in favour of the plaintiff for the two negroes 
not bequeathed in the’ will, as above mentioned, and in 
favour of the defendant as to the residue; whereupon the 
plaintiff appealed. 
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D. F. Caldwell, for the plaintiff, relied upon the act of 
1806, (Rev. ch. T01,) * declaring what gifts of slaves shall 
be valid;” and contended, that the plaintiff was not 
estopped by the direction sent to the defendant’s testator, 
because estoppels apply to matters of fact, but never to 
those of law. He also contended that if the directions 
were to be considered as a delegation of power to the tes: 
talor, they conferred a special power which had not been 
pursued, and that, therefore, the plaintiff’s interest in the 
slaves had not been transferred, and his title to them not 
affected. 


Pearson for the defendant, contended, that the charge 
of the Jndge might be supported upon the grounds, Ist, of 
authority ; 2d, of fraud. Ist. The directions to the testa- 
tor, authorised him to transfer the slaves by his will. The 
act of 1806 only requires a writing, where parol was 
necessary before. A person may authorise another to sign 
a writing for him; and this authority may be by parol. 
See the construction put upon the Statute of Frauds, 29 
Charles 2. Coles v. Trecothick, 9 Ves. jun. 234. Timon v. 
, L Sch. & Lef. 22. The will does not indeed con- 
vey two of the slaves, but the power is good as far as it 
goes. 2d. If the owner of property stands by, and permits 
another person to sell, he is precluded from claiming, as it 
would be a fraud for him to do so. Bird v. Benton, 2 Dev. 
Rep. 180. Gibbotson v. Rowe, 2 Vern. 554. Tfa father is 
permitted to make a provision for some of his children out 
of the property of a person standing by and not objecting, 
and to provide for his other children out of other property, 
it would be as great a fraud for the person afterwards to 
set up a claim, and disappoint a part of the children, as it 
would be in the case of a sale. 


Rourrw, Chief Justice.—We think the plaintiff has a 
right to all the slaves, as well as to those two, for which he 
got a verdict. Shelton held under a bailment up to his 
death. The message sent to him, and his will, do not con- 
stitute a gift under the act of 1806, (Rev. ch. 701.) That 
requires a writing, signed by the donor, and attested bv 
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at least one witness, proven or acknowledged as convey- Jon, 1896. 
ances of land, and registered in the office of the public  Bennerr 

register, within one year. In noone of these several par- 
ticulars, does this case come up to the statute. It is argued, 
that the writing need not literally be signed by the donor’s 
own hand, but it may be by another, under his authority ; 
and, as a deed is not necessary to a gift, that the authority 
may be by parol, as under the act of 1819, (Rev. ch. 1016). 
It need not be questioned, that a gift may be made through 
the instrumentality of an attorney; though such a case is 
so little likely to occur, as to render it highly improbable 
that it was in the contemplation of the legislature. But we 
deem it clear, that the attorney cannot be constituted by 
viva voce declaration merely. There must be an act in 
writing from the donor himself. The statute is positive 
and precise in its language. The English statute of frauds 
and our act of 1819, both, have the words “or by some 
person by him thereunto lawfully authorised ;” and it is 
by force of those words, it has been held, that the author- 
ity need not be in writing, if, at common law, an authority 
to do the same act would be sufficient, when delegated by 
word only. Those statutes require the contract to be in 
writing; but, at the same time, affirm one made by an 
agent and signed by the agent, without requiring the 
agency to be established by writing. The sole object was 
to put the terms of the contract beyond dispute. The act 
of 1806 has no such clause; but requires a writing “ signed 
by the donor” himself. The object is to protect the donor 
and his creditors from fraud or perjury, as to the question, 
whether the act is his, as well as in respect of the particular 
terms of the gift. His signature, either to the instrument, 
importing, in itself, to be a gift, or to one under which the 
immediate gift is made, is, therefore, indispensable. This 
is a broad principle, upon which the case is for the plain- 
tiff But if the authority to Shelton was valid, it has not 
been properly executed. An authority to give, must be to 
give in the name of the donor; and the donee 1s in, under 
the donor and not under the agent. A gift or a legacy 
from the agent is entirely a different thing, in form and 
substance. It must be taken subject to the legal title and 
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assent of the executor, and to the claims of creditors; 
whereby the gift itself might be defeated. 

But it was argued by the counsel for the defendant, that 
the express consent of the plaintiff to this disposition, made 
it a fraud in him to defeat it ; as in the case of an owner 
standing by at the sale of his estate, and wilfully conceal- 
ing his title. On whom ts it a fraud? It can only be, on 
those to whom it occasions a loss. Neither the testator 
nor his executor, the defendant, isin that situation. Nei- 
ther of them parted with any thing for these slaves, nor 
has been prevented from receiving all that would other- 
wise come to him, had the plaintiff resumed the possession 
of the slaves in the lifetime of Shelton. In a legal sense, 
therefore, there has been no fraud on the defendant, either 
in his individual or representative capacity; none, that 
does not exist in every case of a parol gift, subsequently 
retracted. Row v. Potts, 2 Vern. 239. 

It is said, however, that the testator might have made 
a different division of hiz own property, amongst his two 
sets of children, had he not considered the provision made, 
at the instance of the plaintiff, for some of them, in these 
slaves valid. The case is silent as to his other property, 
and as to his intentions with respect to it; and we cannot 
decide upon a supposed and possible state of facts. But if 
the supposition were true, it could not affect the legal 
right, as between these parties. The utmost that could 
follow, would be to give the beneficial donees of the testa- 
tor, the right to call on the plaintiff not to disappoint this 
provision, or to make good another which their father 
intended to make for them, and would have made, but for 
his interference ; as in the case cited at the bar, of the heir 
at law, who prevented a testator from inserting a legacy 
into his will, by promising to pay it, without any altera- 
tion of the will. Whether that principle has any applica- 
tion to a case of this sort, it is unnecessary to determine. 
For ifit has, the record states no facts to raise the question ; 
and if it did, it is not a question which concerns the title 
in thiscourt. The donee cannot claim the legal property 
in the thing given, but only compensation out of it, for 
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that which would have been given. The judgment must be Jouve, 1836. 


reversed, and a new trial granted. BENNETT 
Dv, 
Per Courtam. Judgment reversed. = Frowzrs. 


STEPHEN SKINNER v. BENJAMIN WHITE. 


To charge a man with harbouring a runaway slave, is not actionable, without 
proof of special damage; although for such offence, he might, if guilty, be 
indicted, and upon conviction be fined and imprisoned. The charge, to 
sustain an action, must impute an offence, to which is annexed an infamous 
punishment, a punishment which inyolves social degradation, by occasion- 
ing the loss of the libera lex. 


THis was an action of snanper, tn which the declara- 
tion stated, that the defendant said of the plaintiff, “ that 
he harboured a runaway negro belonging to Jonathan 
Reddick, and he could prove it; and he should be prose- 
cuted for it.” Upon the trial at Chowan, on the last 
Circuit, before his Honor Judge Dicx, the jury found the 
defendant guilty of having spoken the words charged in 
the declaration, and assessed the plaintiff’s damages to 
three hundred and twenty-five dollars, but subject to the 
opinion of the Court upon the question reserved, whether the 
words were in themselves actionable. Upon argument, his 
Honor being of opinion that the words were not of them- 
selves actionable, directed a judgment of nonsuit to be 
entered, from which the plaintiff appealed. 


Badger, for the plaintiff, contended, that charging a 
man with harbouring a runaway negro, was actionable. 
It imputes an act of moral turpitude which subjects a man 
to indictment and punishment, and degrades him in the 
eyes of the community. It 1s certainly actionable, unless 
it is the law, that the offence imputed must be such, that 
the punishment of it must be hanging, putting in the 
pillory, or whipping. 

Kinney, for the defendant. The words charged do not 
necessarily impute the offence of harbouring a runaway 
slave. The charge is of harbouring a runaway negro, 

belonging, &c., by which might have been meant, that 
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June, 1836. the negro was only an apprentice. It should have been 
Sxinven alleged that the defendant meant thereby the harbouring 
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a runaway slave. 

But if the words do impute the offence of harbouring 
a runaway slave, they are still not actionable. They 
must impute legal infamy—the mere liability to punish- 
ment is not sufficient. Brady v. Wilson, 4 Hawks, 93. 
Liability to the punishment of imprisonment is not of 
itself sufficient. 


Badger, inreply. The ease in Hawks has no reference 
to the present. There the charge itself was not action- 
able, because there was no averment of the guilt of the 
offence—like charging one with killing a man simply. But 
if the words themselves import a criminal offence, the 
defendant must show that they were not.so used. Negro 
belonging to a man, must mean a slave—it is synonymous 
with slave. The criterion contended for by the defen- 
dant’s counsel is not the true one. If the punishment of 
whipping was taken away from stealing, still it would be 
actionable to charge a man with stealing. It must there- 
fore be the nature of the offence, and not the punishment, 
which renders the words actionable. Harbouring a slave 
partakes of the nature of larceny. In the act of 1816 
(Rev. ch. 918,) relative to the punishment of manslaughter, 
the Court recognised a distinction between crimes 
infamous or otherwise, and referred the infamous punish- 
ment therein directed to the offences of an infamous 
nature. State v. Kearney, 2 Hawks, 53. 


Danret, Judge.—An act of assembly passed in the year 
1821, (Taylor’s Rev. ch. 1120,) declares, that if any person 
shall harbour or maintain any runaway slave, such person 
shall be subject to indictment for such offence, and being 
convicted, shall be fined not exceeding one hundred dol- 
lars, and be imprisoned not exceeding six months. The 
declaration states, that the defendant said of the plaintiff, 
that “he harboured a runaway negro belonging to Jona- 
than Reddick, and he could prove it; and he should be 
prosecuted for it.” The question ts, whether the words 
spoken are slanderous, and in themselves actionable ! 


OF NORTH CAROLINA. A473 


From the contradictory decisions in England, it is not Juve, 1°96. 
easy to say what is now the rule to determine what words Skinner 
are actionable of themselves, and what not. In Ogden Wuure. 
v. Turner, Salk. 696, Lord Hour said, to render words 
actionable, it is not sufficient that the party may be fined 
and imprisoned for the offence, if true; for, says he, there 
must not only be imprisonment, but an infamous punish- 
ment. This decision, which seemed to establish a fixed 
rule, was shaken, and materially contradicted, by what 
fell from De Grey, Chief Justice, in giving judgment in 
the case of Onslow v. Horne, 3 Wils. 177. Mr. Starkie, 
in his Treatise on Slander, p. 41, says, from all the British 
authorities, perhaps, it may be inferred generally, that, to 
impute any crime or misdemeanor for which corporal 
punishment may be inflicted in a temporal Court, is 
actionable, without proof of special damage. Any objec- 
tion to the extent of the above rule, he says, is in a great 
measure obviated by the statute, which enacts, that when 
the damage does not amount to forty shillings, the costs 
shall be limited to the amount of the damages. In Chitty’s 
General Prac. 44, the same rule appears to be Jaid down. 
He, in classing slanderous words, says, “nor can any 
action be supported, unless the words either, first, impute 
the guilt of some temporal offence, for which the party 
slandered, if guilty, might be mdicted and punished in the 
temporal Courts, and which words ave technically said to 
endanger a man in law :’’—he then proceeds to give the 
other classes of slander, which are not applicable to this 
ease. The rule, as to the extent of words actionable in 
themselves, has never been carried in this country as far 
as the above respectable commonplace authors state it to 
be in England. In several of the states, it seems to be, 
that where the charge, if true, will subject the party to an 
indictment znvolving moral turpitude, or subject him te 
an infamous punishment, then the words are actionable in 
themselves, otherwise not. Brooker v. Coffin, 5 John. 
Rep. 188. Widrig v. Oyer, 13 John. Rep. 124; 2 Bibb, 
Rep. 473. Shaffer v. Kintzer, | Binn. 542. Ross v. 
M‘Clurg, Ib. 218. Chapman v. Gillett, 2 Conn. Rep. 
Ol. In Andreasv. Hoppenheaffer, 3 Serg. & Rawie, 255, 
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Skmsex felony, or a misdemeanor affecting reputation, and, there- 


v. 
Warre, 


fore, to charge a man with having committed an assault 
and battery, a nuisance, or the offence of forcible entry 
and detainer, though the party would be subject to indict- 
ment and imprisonment, would not be actionable. See also 
19 John. Rep. 367. In Shipp v. M‘Craw, 3 Murph. 466, 
it was held, that the gravamen in an action of slander 1s 
the social degradation arising from the imputation of an 

infamous offence, and the infamy of the offence is tested 
by that of the punishment which follows on conviction— 
the loss of the dibera lex: no other degradation will give 
an action, for no other degradation is a social loss. In 
Brady v. Wilson, 4 Hawks, 94, the Court said, “ inasmuch 
as the words did not impute to the plaintiff any felony or 
other crime, the temporal penalty of which would be 
legally infamous, the action could not be supported.” In 
the other states, when the Courts say, the words are 
actionable if they subject the party to indictment and 
infamous punishment, provided they be true, we clearly 
understand what is the extent of the rule; but when they 
go on further to say, “or subject the party to an indict- 
ment Involving moral turpitude,” we are left in doubt what 
charges are embraced within the sentence—it lacks preci- 
sion; we are compelled to search moral and ethical 
authors, rather than legal writers, in order to ascertain 
whether the case made be within the rule. It seems to 
us, that the rule laid down by Lord Hour, that the words 
if true, must not only subject the party to wnprisonment, 
but an infamous punishment, is the settled rule of Jaw in 
this state. The rule being thus precisely defined, gentle- 
men of the profession can never be at a loss how to advise 
their clients, nor can a Judge be at a loss how to charge 
the jury. In this case, the charge made by the defendant, 
imported an offence pumshable with fine and imprison- 
ment; but the judgment would not render the person 
guilty of such an offence, infamous. He still would retain 
his Zéberam legem, and belong to the bonz et legales homines 
of society, which appears to be the teste by which to 


OF NORTH CAROLINA. 


ascertain whether words of this class be actionable or Jux= 18%. 


not. The judgment must be affirmed. 
Per Curiam. Judgment affirmed. 


The JUSTICES OF HYDE COUNTY to the use of FOYE et Ux. 
>» ASA BELL. 


Where the sureties of a guardian obtam, under the act of 1762, (Rew. ch. 69, 
s. 21,) an order for counter-security, and at that time the guardian owes 
his ward, and never afterwards either returns an account nor makes a 
payment, no presumption of satisfaction at that, or any subsequent time, 
arises front his then being able to pay the sum he owed ; and the sureties to 
the first bond were liable’ for #t; although the order for counter-security 
expressly releases them. 


Desr upon a bond given by one John B. Jasper and 
his sureties, upon his being appointed guardian to Martha 
Jasper, with the usual condition in the printed forms to 
improve the estate of the ward, and faithfully to account 
for it. 

The breach assigned was, that Jasper had not paid 
over to the husband of his ward her estate in his hands. 

The only plea upon which a question arose, was upon 
that of performance; on which the following facts were 
proved before Donnent, Judge, at Beaufort, on the last 
Fall Circuit. At February Term of the County Court of 
Hyde, the defendant filed a petition against Jasper for 
counter security, upon which an order was made, “ that 
Asa Bell & others, sureties for John B. Jasper, guardian 
of, &c., be released from this time for his guardianship, 
and that John B. Jasper enter into new bond with W. H. 
R. &c., sureties.” This order, so far as it extended to the 
execution of a new bond, was complied with. By an 
account taken in the progress of this cause, which was 
not excepted to, Jasper was found to have been indebted 
to his ward at the time the new bond was given, to the 
amount claimed in this suit. This amount was composed 
of money which either then was, or ought to have been 
in his hands, debts due her on the hire of her negroes, &c. 
Jasper had made no returns of his guardian account to the 
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new bond was given he was embarrassed, but had pro- 
perty sufficient to pay the sum then due his ward. He had 
not paid any of the money in his hands, either to her or for 
her use, and became utterly insolvent, before this suit was 
brought. For the defendant it was contended, that, as 
Jasper was able, when the new bond was given, to pay 
the amount due his ward, the law presumed an application 
of his property to that purpose, so as to discharge the 
sureties in the first bond. But his Honor instructed the 
jury, that whatever might have been the presumption of 
law, had Jasper, after the execution of the new bond, 
kept and rendered due accounts of his trust, yet as the 
contrary appeared to be the fact, no presumption of that 
kind arose. 

A verdict was returned for the plaintiffs, and the defen- 
dant appealed. 

Badger and J. H. Bryan, for the plaintiffs. 


No counsel appeared for the defendant. 


Rurrin, Chief Justice—Upon the proper construction 
of those parts of the act of 1762 (Rev. ch. 69,) intended 
to provide at the instance of the sureties, for the removal 
of a guardian or for the indemnity of the sureties by 
counter-security or a new bond as guardian with other 
sureties; and upon the effect of any one of those several 
orders, if made by the County Court, or upon that actually 
made upon the proceedings instituted by the defendant in 
this case, questions might have been raised which would 
call for the serious deliberation of the Court. Perhaps it 
may have been supposed by the parties. that such would 
arise upon the statement of facts set out in the record. 
It is therefore incumbent on us to state, that in our 
opinion, they do not; lest an inference should be drawn 
from our silence, that any of these questions are inciden- 
tally passed upon in our judgment. 

The case comes before us on a single exception to the 
opinion expressed in the Superior Court on the effect of 
certain evidence offered by the defendant under his plea 
of “ conditions performed.” The plaintiff sought to charge 
him with the estate of the ward in the hands of Jasper 
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the guardian, in February, 1821, and with nothing more. Juve, 1896. 
At that time Jasper gave a new bond with other sureties Fore 
for his guardianship, and was embarrassed, but had estate Bert. 
of his own sufficient in value to satisfy the sum now found 

to be then in his hands. But the guardian, neither before 

nor after [831, ever made return or account of the estate 

of his ward, nor applied any part of it to her use, and 
afterwards became insolvent. 

Upon those facts, the defendant prayed an instruction 
from the Court, that the law presumed an application in 
1821, of the guardian’s property, to the satisfaction of the 
debt to his ward, which amounted to a payment and per- 
formance of the conditions of the bond, and consequently 
discharged the sureties on the first bond. The Court held 
that the law did not raise the presumption insisted on; 
and there was a verdict and judgment for the plaintiff. 

We concur entirely tn the opinion of his Honor. There 
is nothing tending to create any presumption in favour of 
the defendant, much less that set up in the instruction 
prayed for. It is to be collected from the case, that the 
guardian had wasted all the effects of the ward that were 
received before 1821, or applied them to his own use. 
The utmost that could, under any circumstances, have 
been asked, was to presume that, without evidence to the 
contrary, he had those very effects in his hands, when he 
gave the new bond, and that being wasted afterwards, 
the new sureties were liable therefor, and consequently 
not the former ones. That would have called for the 
application of the act of 1762. But the facts contradict 
the necessary foundation of such a presumption. Jasper 
was then an involved man, a careless and unfaithful 
guardian, not returning nor keeping any accounts, and 
was petitioned against by this defendant upon those very 
grounds ; and never in fact paid or delivered over anything 
to the ward; nor, as far as appears, had, at the time of 
giving the second bond, any part of the ward’s estate in 
specific articles, securities, or otherwise. What room 
then is there for a presumption, that his defaults have arisen 
exclusively since February, 18217 Or that he then made 
good those that had previously occurred? There is ne 
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case depended on this point, those of Harrison v. Ward, 
3 Dev. 417, and Clancy v. Carrington, Id. 529, would be 
decisive against the defendant. 

The case is, however, still stronger for the plaintiff upon 
the point made. That admits that Jasper had not his 
ward’s property actually in his hands, but was her debtor 
at the time, for his previous receipts, and then claims that 
such debt was satisfied, by the application of his property 
in discharge of it. Who applied his property to that 
purpose? He did not; that is clear, Did the law? In 
what way? We cannot imagine any practicable method ; 
for we believe the law never applies property to the pay- 
ment of a debt, without a change of the property, as in 
the case of an executor’s retainer; or affixing to it a jien 
at the least; neither of which can be said to have taken 
place here. 

The court is therefore of opinion upon the case, as 
appearing upon the pleadings and the exception, that the 
defendant has not shown any presumptive performance ; 
and none actual being pretended, the plaintiff is entitled to 
a judgment. 

Of course this opinion is not intended to affect, nor can 
it affect, the rights of the two sets of sureties, as against 
each other, either in respect of contribution between them, 
or of the obligation of the posterior set, as substitutes, to 
exonerate those who were prior: which rights depend on 
other considerations, and perhaps can be finally adjusted 
only in another tribunal. 

Per Curiam. Judgment affirmed. 
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CHARLES HAMLIN v. JOSEPH J. ALSTON. 


Where one, upon the marriage of his daughter, made a. parol gift of slaves to 
her husband, who died, leaving two infant daughters, and appointed the 
donor executor of his will, and guardian of his children, to whom he 


bequeathed the slaves—Jt was held, that the donor might, under the act of 


1806, (Rev. ch. 701,) resume the possession of them, although he had 
proved the will, hired them out, as guardian, during the mmority of the 
legatees, and upon their marriage had procured a division to be made, and 
delivered the share of each in severalty. 


Tus was an action of perinue fora slave. Plea, non 
peTineT. On the trial before Donnex, Judge, at Halifax, 
on the Fall Circuit of 1834, the jury returned a verdict for 
the plaintiff, subject to the opinion of the Court upon the 
following facts. | 

In April, 1814, John B. Mebane, of Chatham, was in 
possession of this slave, and several others, claiming, hold- 
ing and using them as his own, and so continued until his 
death, which took place in the year 1820. In July of that 
year he made his will, and thereby devised as follows :— 
“TI give and bequeath to my two daughters, Cornelia and 
Martha, and their heirs forever, the following property, to 
be equally divided between them, whenever either of them 
shall marry, or come to lawful age, viz. all my land, with 
its appurtenances, the whole of my negroes, with their 
increase, until that time;” and thereof he appointed the 
defendant, his father-in-law, and John Mebane, his father, 
executors, and guardians to his children. This will was 
proved by the defendant and John Mebane, at the August 
Session, 1820, of Chatham County Court; and they imme- 
diately, in their character of executors, took all the slaves 
abovementioned into their possession, and hired them out 
every year, until the year 1832; first, as executors, and 
afterwards as guatdians of the children. 

In the year L831, the plaintiff intermarried with Corne- 
lia, one of the children of John B. Mebane, mentioned in 
his will; and after the expiration of the time for which the 
negroes were then hired out, viz. in January, 1832, three 
persons were selected by the executors and the plaintiff, to 
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Junr, 1836. make a division of the slaves of which John B. Mebane 

Hamun died possessed, together with their increase. A division 
DY. . * 

Atstoy, Was made accordingly, and the defendant being present 


thereat, he delivered to the plaintiff, in right of his wife, 
one moiety of them, including the slave in dispute, as his 
property under the will; and the plaintiff accepted them, 
took possession of them, and retained them until some time 
in the following year, when the defendant took from the 
plaintiff several of the slaves, and among them that men- 
tioned in the writ, and has ever since refused to return 
them to this plaintiff. Before the intermarriage of John 
B. Mebane with the daughter of the defendant, the slave 
was the property, and in possession of the defendant ; and, 
upon the said marriage, was, with several others, sent by 
the defendant to his son-in-law, but no written transfer of 
them to him was executed by the defendant. In the inven- 
tory of the estate of John B. Mebane, returned by the 
defendant and his co-executor, these slaves were not 
included, and the defendant had, upon the death of his 
grand-daughter Cornelia, without issue, reclaimed them, 
contending they were his property. 

Upon these facts, his Honor set the verdict aside, and 
directed a nonsuit to be entered; and the plaintiff ap- 
pealed. 


Badger for the plaintiff. 
Devereux and Waddell for the defendant. 


Rurrin, Chief Justicea—The hardship of this case has 
caused the Court to hesitate in forming an opinion, and to 
be reluctant to pronounce it. It presents, in a strong light, 
some of the inconveniences and mischiefs that may arise 
out of the statute, which requires gifts of slaves to be in 
writing; and tends tothe conviction, that perhaps the bet- 
ter policy would be to make the gift of a slave complete 
by delivering to a child, unless a trust be reserved, or the 
bailment be manifested by writing. But after anxious 
consideration, we have not been able to raise a doubt of 
the soundness of the law, as held in the Superior Court. 
The argument for an estoppel 1s inconsistent with the act 
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of 1806, (Rev. ch. 701.) That is a statute of frauds; so Juve, 1236. 


expressed in its very first words, and so declared in Palmer 
v. Faucett, 2 Dev. Rep. 240, and several other cases. Its 
purpose is to protect a supposed donor from any pretended 
gift, proved by witnesses, or to be inferred from any other 
act or thing, other than those mentioned in the act itself. 
They are two only: a gift in writing; and a delivery toa 
child, who remains in possession at the death of the parent, 
intestate. The words are negative; “ that no gift shall be 
good, unless, &c.;” and therefore those means are indis- 
pensable. There is no case under the statute 29th Car. IT. 
in which the want of the ceremonies required by it has 
been supplied by any thing else. The design of the statute 
is to exclude all such evidence of the contract, and, there- 
fore, in its nature, it avoids any thing which, as an estop- 
pel, might defeat it. There can be no estoppel ina case 
of fraud, for the Jaw avoids the act which would. otherwise 
create it. 

It is not necessary to give un opinion, whether the acts 
of the defendant, in the character of executor of Mr. 
Mebane’s will, and as guardian of his children, could have 
created, in Jaw, any temporary estoppel, by force of which 
the defendant was bound to surrender the possession of the 
slaves to his wards, at their arrivalat age. If they could, 
it ceased when the plaintiff took the slaves into his own 
possession. In the absence of a written donation, we are 
aware of nothing that can permanently bar a donor, but 
an adverse possession, of sufficient duration to be protected 
by the statute of limitations, or an adjudication against 
him in an action for the slave. Such an adjudication would 
conclude, not because it established a gift in particular, 
but, generally, that the title was not in him. 

The statute of limitations has no operation in this case. 
The possession of the plaintiff was not continued for three 
years after he demanded it from the defendant on a claim 
of right, and acquired it upon the division. The defendant 
cannot be barred by his own possession. If, as argued, he 
held as executor, then he held as his testator did, namely, 
as his own buailee, which is absurd. The truth is, the 
defendant made a parol gift, which was void. He then 
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June, 1836. made a second to the plaintiff, which is likewise void. The 
Hamun argument is,in eflect, that he made an intermediate gift to 
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himself, and Mr. Mebane, the grandfather, as co-executors, 
which precludes him from disputing the others. The 
answer is, that this third is also by parol, and therefore 
void, like the other two. It cannot be held otherwise with- 
out repealing the statute, and we are therefore obliged to 
affirm the judgment. 

Per Curiam. Judgment affirmed. 


SAMUEL RALSTON v. HUGH TELFAIR et al. 


The next of kin has a rfght to have the probate of a will faken in common 


form reealled, and the will proved per testes, unless after notice of the 
probate he has been guilty of gross laches, or has acquiesced in the probate 
sought to be vacated; and this without making affidavit of recent discovered 
evidence to impeach the will: neither is the receipt of a legacy under the 
will, nor a claim by bill in equity of a trust in the whole estate an acquies- 
cence which will bar this right. 


This was a petirion filed by the plaintiff, in which he 
stated, that he was the father, and next of kin of one 
Samuel Ralston, deceased, who had, by the contrivance of 
the defendant Telfair, made a will, whereby he be- 
queathed the bulk of his estate to the defendants, and 
whereof he appointed them executors. The plaintiff 
averred, that he was a resident of the kingdom of Ireland, 
and that he had no notice of the will, nor of the probate 
thereof. He alleged many circumstances tending to 
impeach the will, which it ts unnecessary to state, and 
prayed that the probate granted to the defendants might 
be set aside, and he beat liberty to contest its validity. 

The defendant denied all the circumstances of fraud 
stated in the petition ; and insisted that the will was fairly 
made and the probate honestly obtained: that the plaintiff 
had assented to it by filing his bill in equity seeking to 
establish a trust of the personal estate in his favour (vide 
the case of Ralston v. Telfair, 2 Dev. Eq. Cases, 200.) 

Proofs were taken, and other grounds of objection urged 
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en the argument which it is not necessary to state as they Juss, 1836. 

are substantially set forth in the opinion of the Court. Ratston 
The case eriginally commenced in the County Court of Terrain, 

Pitt, where a re-probate was ordered, which was affirmed 

by Norwoop, Judge, on the Spring Circuit of 1835; where- 

upon the defendants appealed to this Court. 


fredell and Badger, for the detendants. 
Devereux, for the plaintiff. 


Daniet, Judge.—This was a petition in which the 
plaintiff stated that he was the father and next of kin of 
Samuel Ralston, deceased, late of Put County. The peti- 
tion prays that the probate of the wil] of the said Ralston 
be recalled and set aside, and a re-probate be ordered per 
testes, or in solemn form. The petition is resisted by 
the defendants in their answer, (the executors, who are also 
the principal legatees named in the will) on three grounds: 
First, that the plaintiff was not the father and next of kin of 
the testator. Secondly, that if he was the father, he was 
now estopped and barred from proceeding in the suit, for 
that he had heretofore filed a bill in equity against these 
defendants as executors, and endeavoured to establish and 
set up a resulting trust to himself as next of kin, of alarge 
portion of the personal estate of the testator: that he by 
his bill in equity had admitted, that the will was made 
and duly proven. Thirdly, that the plaintiff had not made 
any affidavit, which he ought to have done, of any new 
fact coming to his knowledge, subsequently to the filing of 
bis bill in equity; which should authorise or induce a 
Court of probate to call in the probate, and to order that 
the will be proven in solemn form. The case was heard in 
the County Court and a re-probate ordered. An appeal 
was taken to the Superior Court, where the judgment 
below was affirmed; and from thence it has been brought 
by appeal into this Court. 

The counsel for the defendants contend; first, That the 
Judge erred in declaring in the decree, “ that it was proved,”’ 
that the petitioner was next of kin of the deceased. It 
ought to be proved (say the counsel,) as the deceased had 
never been married, that the petitioner was the father of 
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Jur, 1836. the deceased, and that he survived him. The declaration 
Rarston of the deceased, that he had a father in Ireland is not suffi- 
ie 4 ci cient evidence, (say they,) that this petitioner is the person. 

The declarations of the deceased, as far as they go, are 
evidence against the defendants, as they claim under him. 
These declarations (as appears by the depositions taken in 
the former suit, which are made part of the defendant’s 
answer,) not only admit that he had a father living in 
Ireland, but they go further, and admit that his name was 
Samuel. We think that the declarations of the testator, 
connected with the admissions of the defendants themselves, 
that this plaintiff filed a bill in equity against them, stating 
in said bill, that he was the father and next of kin of the 
testator; which bill was dismissed by the Court, not for 
want of proof of this fact, but upon the merits, are prima 
facie evidence to identify the plaintiff to be the Samuel 
Ralston the elder, the father of the deceased, who had 
survived the testator, and was his next of kin. There- 
fore the Judge did not err, when he in the decree declared 
that fact was to him proven. 

The next objection is, that the plaintiff has acquiesced 
in the probate. That he filed a bill in equity, against the 
defendants, in which he admitted the paper was the last 
well of the deceased, and that it had been duly proven, 
and that he claimed as next of kin, all the personal estate, 
except a one thousand dollar legacy to Franklin Gorham, 
as a resulting trust, admitting thereby, that the defendants 
had been properly appointed executors, and in that cha- 
racter held the property as trustees for him. That he had 
filed no affidavit of the discovery of any new fact, since 
the filing of his bill in equity, to ground the present appli- 
cation for a re-probate. 

Ifanexe- | This objection, in our opinion, is not valid. The next 

ae of kin, as such merely, are entitled to call for proof per 

rade Nee testes, or in solemn form, of any deceased’s will of common 
citesthe  Yight. If, indeed, the executor propounds and proves it, 
eee per testes, of himself, which he may do,—duly citing the 
ecedings, deceased’s next of kin, to “ see proceedings,”—all next of 
they are kin so cited, generally speaking, are thereby forever 


barred by : 
the probate. barred. Acquiescence, unless for an unreasonable length 
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of time, unaccompanied by any special circumstances, is June, 1836. 
not a bar of this common right, even though accompanied Raxsron 
by the receipt of a legacy, under the very will sought to 


be controverted, if he will bring in his legacy. This has 
been determined in a great variety of cases. But the next 
of kin who calls ina probate, once taken, even in common 
form, and puts the executor upon proof, per testes, of his 
will, does it at the peril of costs. Bell v. Armstrong, 2 
Eng. Eccles. Rep. 139, 140. If the next of kin who has 
by parol demanded of the executor and received a legacy 
under the will, is not barred of his common right to call 
for proof of the will in solemn form, we cannot conceive 
that this common right will be barred by his demanding 
his distributive share by a written bill in equity, (which is 
not on oath,) of that portion of the estate which he con- 
ceived and charged, had resulted to him from the fraudulent 
imposition on the deceased by one of the executors, who 
was the writer of the will, and that demand being refused 
by the Court, upon the ground that no such trust appeared 
upon the will. The next of kin who has received a legacy 
under the will, is never put to his affidavit of newly dis- 
covered facts, before he is permitted to call for a probate 
per testes. He is only bound to bring in his legacy and 
give security for the costs, in case a decision be made 
against him. We do not feel authorised to demand such 
an affidavit in this case. The principle, however, which 
distinguishes this case and governs our decision, is, that 
the plaintiff has never acquiesced: he only mistook his 
remedy in filing his bill upon a statement of facts not 
sufficient to support it, but sufficient to sustain this appli- 
cation. We think it is not a bar to his position. The 
judgment is therefore affirmed. 


Per Curiam. Decree affirmed. 
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SAMPSON BENNETT »v. RICHARD CC, HOLMES, 


A judgment is conclusive between parties and privies, as to these facts 
only, which it directly establishes, but does not tend to prove those which 
may be inferred from it. As in trespass quare clausum fregit, unless 
entered upon the plea of liberum tenementum, it is not even admissible tr: 
another action, befween the same parties, or their privies, to prove title ic 
the locus in quo. 


TRESPASS QUARE CLAUSUM FREGIT tried before Norwoop, 
Judge, at Sampson, on the last Circuit. 

Pleas, Ist, Not guilty. 

2d, A judgment in a former action of trespass, in which 
Ann Holmes, had recovered damages of the present plaintiff, 
for a trespass upon the locus in quo, with an averment, 
that the defendant entered by the direction of the said 
Ann. 

The plaintiff, having made out a prima facie case, upon 
the general issue, the defendant, upon the issue presented 
by his second plea, produced the record of a judgment in 
the same Court, whereby Ann Holmes recovered damages 
of the plaintiff, for a trespass to the premises in dispute ; and 
proved his entry to have been made under her authority. 
In this latter action, the present plaintiff had pleaded not 
guilty, a license, the statute of limitations, and an accord 
and satisfaction. The presiding Judge intimated, that 
this judgment was conclusive between the parties; and in 
submission to this opinion, the plaintiff submitted to a 
nonsuit, and appealed. 


W. H. Haywood, for the plaintiff. 
No counsel appeared for the defendant. 


Gaston, Judge.—We are of opinion that the record, 
offered in evidence by the defendant, was not admissible, 
either as conclusive, or prima facie evidence, of a title to 
the freehold in Ann Holmes. As the parties to the present 
suit, were also parties, or privies, to the suit referred to in 
that record, the objection to its admission, rests wholly upon 
its irrelevancy to establish the fact for which it was offered. 
It has been well remarked, that a record is in no case 
direct and positive evidence of any fact, which it recites 
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as having been found by a jury, or been otherwise ascer- JuNF, 1836. 


tained. It absolutely establishes no more than that those 
who passed upon the fact, believed it to be as they have 
declared. 1 Star. 213. But public policv, awake to the 
necessity of preventing continual litigation upon the 
same subject-matter, requires that a matter once solemnly 
decided, by a court of competent jurisdiction, shall not 
be again brought into dispute between the same parties, 
or their representatives. Therefore, ajudgment of such a 
Court, directly upon the point, is, as a plea, a bar, and as 
evidence, conclusive, between the same parties and their 
privies; by Dz Grey, Chief Justice, in Dutchess of King- 
ston’s case, 11 St. Trials, 261. Every allegation of record, 
upon which issue has been taken and found, is between 
the parties taking it, and their privies, conclusive, accord- 
ing to the finding thereof, so as to estop them from again 
litigating that fact once so tried and found. Outram v. 
Morewood, 3 East, 357. But for this purpose it is necessary 
that the judgment should be direct upon the precise fact. 
The judgment is not evidence of any matter which is only 
to be inferred from it by argument, as having probably 
constituted one of its grounds. Dutchess of Kingston’s 
case, ubt supra; Har. Law Tracts, 457. To permit this 
would not end litigation; but would induce the necessity 
of unravelling the materials of the former adjudication; 
for it would be manifestly unjust, to admit a presumption 
that a particular fact was established thereby, and yet not 
allow that presumption to be rebutted by proof that it is 
unfounded. 1 Stra. 198. A judgment, therefore, in any 
action, is conclusive only as to what it directly decides. 
As the judgment is the fruit of the action, it must follow 
the nature of the right claimed, and the injury complained 
of, and can conclude nothing beyondthem. “In trespass, 
damages for an injury to possession, are the only thing 
demanded in the declaration; the judgment can only give 
the plaintiff an ascertained right to his damages, and the 
means of obtaining them, it concludes nothing upon the 
ulterior right of possession, much less of property intheland, 
unless a question of that kind be raised, bya plea and tra- 
verse thereon.” Outram v. Morewood, ut sup. In the record 
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Junr, 1836. offered and received, there is no plea of liberum tenemen- 

Bennert tum, or any allegation pleaded on either side, averring title 
v. J . J 

Hous, 'n or to the premises, and, therefore, the record was not 


evidence of any adjudication as to title. This distinction, 
as to the effect of a judgment, in an action of trespass, 
where an issue has been found on an allegation of title, 
and where no such issue has been determined, is very 
clearly pointed out by Lord E.Lensoroven in his obser- 
vations (in the case of Outram v. Morewood, above cited), 
upon the doctrine said to have been laid down by the 
Court, in the case of Bassett v. Bennett, In that case 
a verdict had been taken for the defendant, both on the 
general issue, and on the plea of liberum tenementum, 
whereas there was only evidence to support the find- 
ing for the defendant on the general issue. “ The plea 
(if found) would be conclusive,” says his Lordship, “ that 
at the time of pleading the soil and freehold were in the defen- 
dant, and if properly pleaded by way of estoppel, it would 
estop the plaintiff, against whom it was found, from again alle- 
ging the contrary. But ifnot brought forward by plea as an 
estoppel, but only offered in evidence, it would be material 
evidence indeed, that the right of the freehold wasat the time 
as found; but not conclusive between the parties as an estop- 
pel would be.” And accordingly he adds—* In that case the 
proper course would certainly have been, for the Judge 
at the trial, to have discharged the Jury from finding any 
verdict, on the plea of liberum tenementum, on which no 
evidence was given.” 3 East, 364. The course which he 
recommends would have been proper, simply because a 
judgment in trespass, on the plea of general issue, is 
neither conclusive by way of estoppel, when pleaded, nor 
material in evidence, when not pleaded, as to the right 
of the soil and freehold. 

The judgment is reversed, and a new trial is to be 


awarded. 
Per Curiam. Judgment reversed. 
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WILLIAM A. SPARKS v. DEN ex Dem. RICHARD WOOD, et al. 


Although costs are not expressly given by any act of the assembly organiz- 
ing the Supreme Court, yet the power of giving a judgment for them, 
necessarily results from the several acts of 1810, (Rev. ch, 785, § 7), 1818, 
(Rev. ch. 963, § 6 and 7), and 1825, (Tay. Rev. ch. 1282). 


Ar the last term, the plaintiff, in an action between the 
parties to this motion, recovered judgment for his costs, 
and an execution issued for them, as taxed by the clerk. 
The defendant in that action applied now to set the exe- 
cution aside, upon the ground that costs were not recover- 
able in this Court. 

No counsel appeared for the plaintiff, in the motion 
which was brought on, in consequence of a written appli- 
cation of his, or from the return of the sheriff. 


tredell for the defendant. 


Rurrin, Chief Justice—Upon the decision of this case 
heretofore, judgment was rendered, as well for the usual 
costs in this Court, as for those in the Superior Court; and 
the clerk accordingly issued an execulion against the 
appellant and his sureties, for the costs in the Supreme 
Court. 

On behalf of the appellant, a motion has been made to 
set aside the execution, upon the single ground that costs 
are not recoverable here. 

If that were true, it might be sufficient to say, that it 
forms no objection to the process, but rather to the judg- 
ment, which obliged the clerk to issue it, and therefore 
this motion could not be sustained. 

But we apprehend that the motion rests upon a total 
mistake, in regard to both; and that not only is the exe- 
cution warranted by the judgment, but the judgment 
itself is required by the law. 

It has been the course of the court, without a single 
exception, since 1810, to adjudge costs in all appeals; save 
only against the state. The Court could not overturn such 
a train of precedents, without a mandate from the legisla- 
ture. In truth, however, the rule owes its existence to 
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SPARKS 
v, 
Woop, 


not the express letter. 

In the origin of the Supreme Court, no costs were given, 
for no judgment was rendered here. The only jurisdiction 
was of questions adjourned before judgment, by the Judge 
of the Superior Court, for the solution of doubts enter- 
tained by himself. But as there might be error, though 
the judge was confident of the contrary, the General 
Assembly thought it proper to give to the party himself, 
as a matter of right, the power to bring under revision the 
opinions of the judge, and the judgment of the Superior 
Court, by way of appeal. Unless costs attended such 
appeals, it might be expected that, for the sake of delay, or 
through contumacy, almost every case would be brought 
up. It was most natural, therefore, that the grant of the 
right of appeal, should be accompanied by a provision for 
costs. Accordingly, the very first act, which allows of an 
appeal—1810, (Rev. ch. 785, §'7)—provides that the appel- 
lant shall give bond, &c. and “that the Supreme Court 
shall adjudge costs to be paid by the party cast, and exe- 
cution shall issue therefor, in Jike manner, as from the 
Superior Courts.” No fee-bill is, indeed, set forth in the 
act; but in the opinion of the judges, that omission did 
not warrant them in disobeying or disregarding altogether 
the express command of the statute. They conceived it 
to be their duty to adjudge reasonable costs, upon a prin- 
ciple of construction, of ancient origin and universal appli- 
cation, that defective provisions, as to matter of detail in 
a remedial statute, must be supplied, rather than the posi- 
tive general enactments should be rendered impotent. The 
judges of that day, therefore, adopted for this Court the 
fees which the assembly had prescribed for the old Dis- 
trict Courts, as they had been the highest courts created 
in this state, antecedent to the establishment of the Supreme 
Court. In conformity to that rule, and within the know- 
ledge of the profession and of the legislature, costs have 
been taxed by the clerk and adjudged by the court in 
every intervening case up to the present time; and we are 
not without surprise, that a doubt of the propriety of so 
doing should be started at this late day. 
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The acts of 1818, it is true, have nothing express about Juy#, 1836. 
costs here nominatim. But it seems plain to us, that Srarxs 
they were intended to be, and are continued by those acts.  \.)' 
The whole jurisdiction and powers of the preceding court 
are transferred to the present court; and, in the next place, 
no cause js to be brought here but by appeal, in which the 
appellant must give bond, with sureties. In that provision, 
criminal cases are included, in which it would seem that 
the bond can cover nothing else but costs, since a recogni- 
zance or imprisonment secures the appearance of the 
accused; and, certainly, the sureties are not to represent 
him in suffering the punishment. But, besides all that, the 
sixth and seventh sections of the supplemental act provide, 
that the Supreme Court shall render judgment on the 
appeal-bond, in the same manner as a Supcrior Court may 
on an appeal from the County Court; and in case the 
appellant shall fail to file the record, the clerk of the Supe- 
rior Court shall, after certificate from this court, issue exe- 
cution, as though no appeal had been prayed, taxing double 
costs against the appellant. What costs are those? Surely 
not double the costs before adjudged in the Superior Court, 
including witnesses, and process of every kind; but in 
analogy to the act of 1777, (Rev. ch. 115, § 77), it means 
double the costs taxable in the Supreme Court, according 
to the known course of that court, under the act of 1810, 
The recognition of that course is also found in the subse- 
quent act of 1825, (Taylor’s Rev. ch. 1282,) so explicitly, 
as toremove every difficulty. The object of this last stat- 
ute is to require the payment of the costs in the respective 
courts, to be made at points most convenient to the persons 
entitled to the several portions of it. It authorises the 
clerks of the Superior Courts to issue execution for the 
costs incurred in those Courts, “and the clerk of the 
Supreme Court to issue execution for the costs incurred in 
that Court.” As a legislative exposition of prior statutes, 
or as a confirmation of the previous judicial regula gene- 
ralis, and of the practice under it, here is an expression too 
plain and precise to be evaded or resisted. It is a full 
answer to the motion, which must be refused. 

Per Curiam. Motion refused. 
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JAMES D. BRIDGES v. MALCOLM PURCELL, et al. 


One, whose land is overflown by a mill-pond, has a right to recover for the 
damages done him, notwithstanding his ancestor consented, by parol, to the 
erection of the dam, and the consequent overflow of his land; for if it be 
the grant of an incorporeal hereditament, it is void, for want of a deed— 
if a mere authority, it can be revoked, and ceases with the life of the 
grantor. 


Tus was a Perition filed by the plaintiff, for an injury 
to his land and dwelling, caused by a mill-pond of the 
defendants. 

Upon the trial before Srranerz, Judge, at Roberson, on 
the last Fall Circuit, the only question being whether the 
plaintiff had a right to recover, and if so, how much, the 
defendants proved that the father of the plaintiff, under 
whom he claimed, being informed, previously to the erec- 
tion of the dam, by the person under whom they claimed, 
of his intention to build a mill, expressed his satisfaction at 
the prospect, and gave his permission to raise the dam as 
high as might be necessary. 

His Honor informed the jury, that if they believed this 
testimony, the plaintiff could not recover, unless the dam 
had, subsequently to the license, been raised still higher. 

A verdict was returned for the plaintiff; but he, being 
dissatisfied with the amount of damages, appealed. 


No counsel appeared for either party. 


Gaston, Judge.—The error assigned upon this appeal, 
is to be found in an exception to the charge of the judge. 
The instruction complained of lays it down for law, that 
if the owner of a tract of land, has, by the erection of a mill- 
dam, ponded the land of another, under a parol license 
from him, those who succeed to the estate in the land, thus 
ponded, cannot, because of a continuance of the nuisance, 
recover against the alienee of him who ereeted the dam, 
unless the dam has been raised to a greater height than 
was originally permitted. We suppose that this instruc- 
tion is founded upon a principle, recognised, or thought to 
be recognised in several adjudications, that a verbal autho- 
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but cannot be countermanded if once acted upon, without, Brivees 
at least, putting the person licensed in the same condition pyrecrt, 
wherein he was, before acting on the license. The occa- 
sion does not call upon us to examine the correctness of 
this principle, or to define its extent, should the correctness 
be admitted—and on questions of acknowledged difficulty, 
where we have not the benefit of a discussion, (and in this 
case there has been no counsel,) we feel ourselves bound to 
exercise caution, in forbearing to decide any unnecessary 
point. The cases that bear upon this doctrine, so far as 
we know of them, and they are accessible to us, have been 
carefully examined, and the result is, a conviction that 
they do not warrant the instruction given; or, if they do, 
that the instruction, notwithstanding these decisions, 1s, 
nevertheless, erroneous. One of the latest of these decisions 
is Liggins v. Inge, reported 7 Bing. 682. It is not amiss 
to remark the extreme caution with which that case is 
spoken of by Chief Justice Denman, in delivering his very 
able opinion, and the judgment of the court on the case of — 
Mason v. Hill, reported 5 Barn. & Ald. 1. Supposing it, 
however, to have been properly decided, (of which we say 
nothing,) it seems to us to have been determined on grounds 
not applicable to the subject now under consideration. In 
that case, the plaintiff’s father, by parol license, had per- 
mitted the defendants to lower the banks of a river, and 
make a weir above the plaintiff’s mill, whereby less water 
flowed to it than before; and it was held that the plaintiff 
could not sue the defendants, for refusing to raise the bank 
to its former height, and to remove the weir, and thus con- 
tinuing the diminished flow of water to the plaintiff’s mill. 
The determination 1s distinctly placed upon these positions, 
that the water in the river is public property, open to the 
use of all; that the party who first appropriates to his own 
use any portion of it, flowing through his own land, has 
the right to the use of what is thus appropriated, against 
all others; and that the water, after such appropriation, 
may be given back to the public, and then appropriated 
by other individuals to their use. The parol license was 
regarded, not as transferring to the defendants any right 
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June, 1836. or interest in the water accustomed to flow to the plain- 
Bina tiff’s mill, but as giving back and yielding up to the public, 


Bunce: 


—for the use of whoever might afterwards appropriate it 
—that quantity of the water which found its way over the 
weir and the lowered banks. In the present case, the 
defendants claim the privilege to throw the water of their 
mill-pond upon the land of the plaintiff. They certainly 
have it not of common right. They claim it as having 
belonged to their vendor, because of a license from the for- 
mer proprietor of the plaintiff’s land, and as having been 
transmitted to them, along with his sale of the land, which 
they hold as an appurtenance to the thing thereby con- 
veyed. 

The case of Taylor v. Waters, reported 2 Mars. 551, 
and 7 Taunt. 374, though connected with this subject, 
decides nothing upon this question. It decides that a 
license of free admission for the term of twenty-one years 
to a theatre, on nights of public exhibition, granted for a 
valuable consideration, is valid. It also decides, that such 
a license may be granted by parol, notwithstanding the 
statute of frauds. Of the first position, we see no cause to 
doubt. A license for a valuable consideration for a speci- 
fied time, is in law a grant of the thing, or the use thereof 
for that time, and by the force of the executed contract as 
a lease, or a grant, passes an irrevocable right during the 
time, to the privilege thereby granted. Popham, I51. Vin. 
Abr. tit. License, E. Vaughan, 351. 

The correctness of the second position has been ques- 
tioned, (see 2 Chitty’s Prac. 339, and Sugden on Vendors, 
57,) and is opposed by a strength of reasoning not easily 
answered. But we have no concern with it. Our Statute 
of Frauds certainly does not embrace such a license, what- 
ever interest it may pass, for that statute applies not to 
executed contracts. The case of Winter v. Brockwell, 8 
East, 309, comes from a high authority. The plaintiff 
brought an action on the case for a nuisance in erecting a 
sky-light over an open area, by means whereof the light 
and air were kept from his windows, and noisome smells 
arising from the adjoining house, were forced into them. 
On the general issue the defendant gave in evidence that 
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express approbation, but that after it was finished the Brinces 
plaintiff’ became dissatisfied, and required it to be put pyrcor 
down. Lord Ex.enporovcn admitted the point to be 
new to him, but he thought it unreasonable, that after a 
party had been led to incur expense in consequence of 
having a license from another to do an act, and that 
license had been acted upon, the other should be permitted 
to recal his license, and treat the first as a trespasser, for 
having done the act. At the trial he instructed the jury, 
that the plaintiff could not recal his license without offer- 
ing to pay all the expenses incurred. When a motion was 
made by one of the counsel for a new trial, Lord Exnen- 
soroucu remarked that he found himself justified in the 
opinion he had given the jury by the case of Webb v. 
Paternoster, and thereupon the counsel waived the motion. 
It is impossible, I think, not to feel with Lord Ex.enno- 
roueH, that the plaintiff’s conduct was unreasonable, and 
that he ought not to be permitted to insist on the erection 
being destroyed without some compensation to the defen- 
dant for the expense incurred. The quantum of compen- 
sation could not be ascertained in that action, and the 
question would seem to be, whether compensation must 
be made before the license can be revoked at law, or 
whether a legal revucation could not be made, and then 
the execution of the judgment enjoined until compensation 
made. The case of Webb v. Paternoster (said to be best 
reported in Palmer, 71,) was determined upon the point, 
not that the license was not countermandable, but that it 
was a license for a convenient time only, and that such 
time had expired before the act done, whereof the plaintiff 
complained. Two of the judges Monraque and Haven-. 
TON, expressed an opinion that the license, which was a 
permission from the owner of the land to put a cock of hay 
thereon for a reasonable time, passed an interest, which 
charged the land in the hands of the lessee, not withstand- 
ing a countermand. Dopprinee doubted thereof, but 
remarked, among other things, that every license which ts 
in its nature a license, is countermandable ; and HavenTon 
then said, that there was a distinction between licenses 
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June, 1836. executed and licenses executory—that the former were not 
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countermandable, but the latter were. It is not improba- 
ble, that he regarded the former as irrevocable, because 
they passed an interest. As the case occurred in the reign 
of James the lst, long before the Statute of Frauds, it was 
argued and decided on common law principles. The case 
of Wood v. Lake, in Sayer, 3, does not apply. There, 
according to the reporter, it was held that an agreement 
for one to stack coals on another’s land for seven years, 
may be granted by parol, because it is not an interest. 
The reporter is confessedly an inaccurate one—the deci- 
sion, if made, is clearly wrong; (see Sugden on Ven. ut 
supra; Phillips v. Thompson, 1 John. Ch. Rep. 131 ;) but 
if the decision were right, it bears not upon the present 
point. 


. A license isa power or authority given toa man to doa 


lawful act. Unquestionably, no countermand can make 
the act done under it illegal. Here it was nota license to 
erect a dam, for no license was needed for any such pur- 
pose. It was a license, by means of a dam on his own land, 
to pond water on the land of him who gave the license. 
It is often difficult to distinguish between a license or a 
mere authority, and an interest or a license coupled with an 
interest. It necessarily follows, that what is done under 
either, while in force, is binding upon him who has granted 
it. Until the license was revoked, the keeping of the water 
upon the land was lawful. It is a general principle, that 
a mere license may be countermanded; and it 1s equally a 
general principle, that an interest once passed cannot be 
recalled. The extent of the grant, whether it be of an 
authority or an interest, depends not on any technical 
words, but upon the intention of the parties. Whether a 
license to do an act which in its consequences permanently 
affects the property of him who gives it, when so acted on, 
that what is done cannot conveniently be undone, may be 
regarded as the grant of an interest to the extent of the 
consequences thereby authorised, and therefore not revoca- 
ble; or whether such a license does not necessarily imply 
a permission for the thing done to remain, notwithstanding 
the continuing consequences ; and therefore the licenser, 
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it, without indemnifying him who trusted thereto:— Barinczs 
whether these or either of these principles can or cannot pypems, 


be extracted from the adjudications, we are of opinion, 
that they do not uphold the instructions complained of. 
The right to pond water on another’s land, is an incorpo- 
real hereditament, a right not indeed to the land itself, but 
to a privilege on and upon the Jand, impairing to that 
extent the dominion of the proprietor therein. Set up as 
a permanent interest granted to the vendor of the plaintiff, 
transferable by him, passing with the land to the 
defendants, it is inoperative, because it is a freehold in- 
terest, and cannot pass but by deed. Regarded as a mere 
license, however irrevocable, between the parties, (if, 
indeed, there can be such without an interest,) it is difficult 
to see how it can be binding between the plaintiff and the 
defendants. The ancestor of the plaintiff granted a@ license, 
and the plaintiff has succeeded to all his estate. Now if the 
effect of the license be not to pass any interest out of, or 
impose any charge upon the land, the plaintiff has suc- 
ceeded to an unlimited and unshackled fee simple therein. 
A mere authority necessarily ceases with the life of the 
grantor. The plaintiff’s ancestor granted a license to the 
vendor of the defendants; but regarded as a license, how 
does it enure to the benefit of the defendants? If it passed 
as an appurtenance to the land, it partook of its nature; 
it was more than an authority—it was an hereditament. 
To hold that a permission thus given shall operate forever 
for the benefit of the grantee and his assigns, against the 
grantor and his heirs, would be, in effect, to permit a fee 
simple estate to pass under the name of an irrevocable 
license. Purchasers would never know what incumbrances 
were upon their Jands, and instead of the solemn and 
deliberate instruments which the law requires as the Indis- 
pensable means of transferring freeholds, valuable landed 
interests would be made to depend wholly on the integrity. 
capacity, or recollection of witnesses. 

The judgment is reversed, with directions to the Court 
below to award a new trial. 

Per Curiam. Judgment reversed. 
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EDWARD R. and JOHN A. DARDEN v. JAMES MAGET, Executor 
of JETHRO DARDEN. | 


An application to the county Court, by an executor, for an order appointmg 
commissioners to divide the estate of his testator among the legatees, with- 
out any proceeding to make those legatees parties, is merely ex parte, and 
will not authorise the court to enter judgment of confirmation, so as to bd 
the legatees ; nor to make an order, that such of the legatees as came in 
voluntarily and opposed the confirmation of the report, shall pay the 
costs. 

An appeal lies to the Supreme Court, from all acts of the Superior Court 
professing to be final adjudications on questions of right, notwithstanding 
such adjudications may be irregular and void. 

An ex parte proceeding, upon which no judgment can be given affecting 
others, is not comprehended in the term “action,” as used in the 90th 
section of the act of 1777 (Rev. ch. 115), and upon an appeal to theSupreme 
Court, from an irregular judgment of the Court below, by a person not 
a party to the proceeding, the Court may in its discretion, adjudge that 
neither party to the appeal shall pay costs. 


AN application was made ore-tenus to the County Court 
at Hertford, by James Maget, styling himself executor of 
Jethro Darden, deceased, for an order appointing commis- 
sioners to divide the negrves of the deceased among his 
legatees, according to the terms of the will. An order 
was thereupon made, appointing commissioners, who 
made a return of their proceedings ; to which an objection 
was taken by Edward R. Darden, claiming to be one of 
the legatees ; whereupon the report was set aside, and a 
new order made, re-appointing the same commissioners. 
These commissioners made a second report in precise 
conformity with the former, to which many exceptions 
were filed by Edward R. Darden and John A. Darden. 
These exceptions were overruled by the Court; and it 
was thereupon ordered that the report be confirmed, and 
that Edward R. Darden and John A. Darden pay the 
costs. From this sentence they appealed to the Superior 
Court, where, before his Honor Judge Dick on the last 
Circuit, it was “ ordered by the Court that the exceptions 
be overruled, and the report of the commissioners be 
confirmed ; and further ordered by the Court, that Edward 
R. Darden and John A. Darden pay the costs of this suit 
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from the time of filing their exceptions in the County Jess 1836. 
Court.” From which order they appealed to this Court. Danney 
Iredell for the appellants, objected to the report as being Nicos 
ex parte, and that it should be set aside. 
Kinney for the appellee, admitted that the decree had 
no binding force, but contended that the appeal must be 


dismissed, as there were properly no parties to it. 


Gasron, Judge, after sating the case proceeded.—The 
merits of this controversy have not been argued before us. 
The counsel on both sides have agreed in the opinion that 
the proceedings were so irregular, as not to warrant any 
judgment. There was no petition sctting forth the pro- 
visions in the will of Jethro Darden, or the parties between 
whom a division was sought to be made. There was no 
action constituted by any process, to give the Court 
jurisdiction in relation to the matters on which it professed 
to adjudicate. The return of the commissioners, appointed 
on the application of the executor, might properly have 
been filed as evidencing “vs disposition of the estate of his 
testator; but it received no validity from the sanction of 
the commissioners ; it had no operation except against those 
who acquiesced init; and it called for no confirmation 
from the Court. It was analagous to the ordinary case, 
in which an executor or administrator returns an account 
to Court of his administration of the estate, usually, indeed, 
examined by auditors, but regarded as entirely ex parte, 
and binding on him only. The interference of the 
appellants with the return was Inofficious, and the various 
orders passed thereon without authority. The division, 
was the division of the executor, and of such of the parties 
as concurred therein, and its propriety could cnly be 
investigated by the Court, in some action appropriate for 
that purpose. If the Court had no authority to act judi- 
cially upon the return of the commissioners, it was 
equally without authority to give judgment to either party 
for costs. Costs are damages adjudged to the one party, 
because of the unjust suit or defence of the other. 
Where no »xetion has been constituted, costs cannet be 
adjudged. 
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It has been insisted, that upon this view of the proceed- 
ings, the Court ought to dismiss this appeal; for that in 
contemplation of law, what purports to be the judgment of 
the Superior Court, 1s a mere nullity. Without admitting 
it to be so, we think, nevertheless, that it may be reviewed 
by appeal. This is the only mode known in the state for 
the correction of the legal errors of that tribunal, and we 
understand the laws regulating the Supreme Court as au- 
thorising appeals to it from all acts of the Superior Court, 
which purport to be final adjudications on questionsof right. 

The judgment ot the Superior Court must be reversed 
as erroneous. Not considering the case to be comprehend- 
ed within the term “ actions,” as used in the 90th section 
of the Act of 1777 (Rev. ch. 115), and believing that the 
costs of the appeal are therefore at our discretion, we 
think it right, in a matter of mutual mistake and blunder, 
to adjudge no costs to either party. 

Per Curiam. Judgment reversed. 


THE STATE v. MERRIL MILLER. 


Where the defence of a person indicted for murder as disclosed by his wit- 
nesses, consists of a justification, and the judge, in his charge, takes it for 
granted that the homicide was committed by him, he does not thereby 
violate the act of 1796, (Rev. ch. 452,) forbidding the expression of his 
opinion as to the weight of evidence, because the justification necessarily 
admits the homicide, and its validity cannot be examined, except upon the 
supposition that it was committed by him who seeks to justify it. 

Misconduct in a juror in a capital case, as a separation from his fellows, or 
eating or drinking without the permission of the court, before delivering 
the verdict, held by Rurrin,C. J. and Daniez, J., to be a reason for applying 
to the discretion of the judge, in the Court below, for a new trial, and not to 
render the verdict a nullity, and a venire de novo proper. 

But per Gaston, J.—Any unauthorised and unexplained separation of a juror 
from his fellows, in a capital case, in law vitiates the verdict, and a ventre 
de novo should be awarded. Minor irregularities are grounds for a new 
trial, addressed to the discretion of the judge who presided at the trial. 


_ The effect ofa separation of the jury, before they return their verdict, and the 


difference between a new trial and a venire de novo, discussed and stated 
at length by Rurriy, C, J., and Gaston, J. 


THE prisoner was tried before Serrie, Judge, on the 


OF NORTH CAROLINA. 501 


last Circuit, at Wake, for the murder of John Whitaker. June, 1836. 
On the trial, the witnesses for the prosecution swore, that  Srare. 
the prisoner came, about nine o’clock, a. m. with a stick, ypyyeq. 
to a house where the deceased was sitting, and there a 

fight took place between the prisoner and the deceased, in 

which the prisoner fell, with the deceased upon him—that 
immediately afterwards the son of the prisoner came up, 

when a separation took place, and the deceased retired, 

but was pursued by the prisoner and his son, and the mor- 

tal blow given. Upon the defence, one Woodall was called, 

who deposed, that soon after sunrise of the same morning, 

he saw the prisoner and the deceased in company, when 

the deceased struck the prisoner with a small stick; upon 

which, the prisoner took it from him and threw it away, 
saying, that he did not wish to injure the deceased. This 
witness stated that the prisoner greatly exceeded the 
deceased in bodily strength. 

«“ After the evidence was closed on both sides, some of 
the jury desired leave to retire, and the Judge, without 
any objection being made by the prisoner or his counsel, 
put the whole jury in charge of the sheriff, and permitted 
them to retire together. The jury accordingly retired out 
of the court-house, in charge and custody of the sheriff. 
A few minutes afterwards, the sheriff returned into the 
court-house, with eleven of the jury only. Thereupon the 
clerk was directed to call over the names of the jury, when 
Henry Gorman, the juror whose name was third upon the 
list, did not answer; but in less than two minutes, he 
returned into the court-house, when the Judge expressed 
his strong disapprobation of the Juror’s conduct ; but upon 

the juror’s stating that he was obliged to step aside to 
obey the calls of nature; and some of the bystanders tes- 
tifying that the juror was a good, well-meaning man, and 
would not knowingly, on any consideration, have violated 
a rule of Jaw or of the court, no punishment was inflicted 
by the Court. The jurors then took their seats in the jury 
box, and the trial proceeded, without objection on the part 
of the prisoner, or his counsel. His Honor, after stating 
to the jury the leading principles by which a homicide 
was mitigated from murder to manslaughter, proceeded as 
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was, or how it happened, if they believed the witness 
Woodall, who stated the great superiority of bodily power 
the prisoner possessed over the deceased, that he was at 
the bottom in the fight and scuffle, and continued there 
until the deceased disengaged himself from the prisoner, 
and attempted to go off, without using the stick in the 
meantime, which he, the prisoner, held in hishand. That 
if they believed it was with a view to make the deceased 
strike, so as to afford a provocation to take his life, 1t would 
be no extenuation of the prisoner’s offence. And that if 
they collected from his testimony, that the prisoner was 
not jabouring under a strong excitement, immediately after 
he and the deceased separated, the law did not allow him 
to raise himself up into a gust of passion, and pursue the 
deceased, at the time and place stated by the other wit- 
nesses, to take his life, and allege that his offence was 
reduced to manslaughter by the provocation.’ ” 

The prisoner was convicted, and a new trial was moved 
for. 

First, Because his Honor had, in his charge, violated the 
act of 1796, (Rev. ch. 452,) restraining a judge from 
expressing, in his charge to the jury, an opinion that a fact 
was proved. 

Secondly, Because the jury, after being charged with 
the prisoner’s case, separated before they agreed in their 
verdict, and gave it in to the court. 

A new trial having been refused, the counsel for the pri- 
soner then “offered to prove that while the juror, Henry 
Gorman, was absent from the body of the jury, he visited 
the store of W. J. Longee & Co., to get a drink of spirits, 
which (store) stands at the distance of one hundred, or one 
hundred and twenty yards from the court-house, and in 
view of it,”—-which the court refuse to receive. The place 
to which the absent juror went, was about seventy or 
eighty yards from the court-house, but out of the way and 
retired. Judgment of death being pronounced, the pri- 
soner appealed. 


W. Hf. Haywood, for the prisoner. 
The Attorney General for the state. 


OF NORTH CAROLINA. 


Rurri, Chief Justice.—One of the objections on which 
the motion for a new trial is founded, is, that the presiding 
Judge expressed or intimated an opinion that certain facts 
were proved. This is supposed to have been done in those 
parts of the charge, in which the Judge said to the jury, 
that “ they would inquire why it was, or how it happened. 
if they believed the witness Woodall, who stated the great 
superiority of bodily power the prisoner possessed over the 
deceased; that he was at the bottom in the fight and 
scufHe, and continued there until the deceased disengaged 
himself from the prisoner, and attempted to go off, without 
using the stick in the meantime, which the prisoner held 
in his hand; thatif they believed it was with a view to 
make the deceased strike him, so as to afford a provocation 
to take his life, it would be no extenuation of the prisoner’s 
offence; and that, if they collected from his testimony, that 
the prisoner was not labouring under a strong excitement, 
immediately after he and the deceased separated, the law 
did not allow him to reason himself up into a gust of pas- 
sion, and pursue the deceased, at the time and place 
stated by the other witnesses, and take his life, and 
allege that his offence was reduced to manslaughter by the 
provocation.” It is said that tn these observations, the 
Judge assumed as facts, that the witnesses for the state 
had truly testified; first, that the prisoner did kill the 
deceased at the time and place mentioned by them; and, 
secondly, as to the circumstance, that in the scuffle, the 
prisoner fell at the bottom. To appreciate the force of 
these objections, it is necessary to recur to the nature of 
the testimony of Woodall, and the defence of the prisoner, 
as founded on it. His testimony related to transactions 
between the prisoner and the deceased, in the morning of 
the day on which the homicide happened, and was relevant 
only as it tended to show a provocation then received, 
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which in law would mitigate the crime to manslaughter. | 


That must have been the point contended for in defence. 
The Judge was examining that point, and advising the 
jury of the law on it. In the very nature of it, and for the 
purposes of that inquiry, the death of the party is presup- 
posed; for every justification or excuse admits that to 
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have been done which is sought to be justified. The 
objection, therefore, does not apply to the conduct of the 
Judge, more than to the defence of the prisoner himself. 
The jury could not have been misled, for with any intelli- 
gence, they must have understood that the fact of the 
homicide must be established to their satisfaction; and 
that both the defence of the prisoner, in reference to the 
provocation, and the charge of the Judge, related to a 
question, which would be consequent on their determina- 
tion of the main point of the death. On the general cha- 
racterof the case, including that principal point, the Court 
had previously instructed the jury; and as no exception is 
taken to that part of the charge, it must be understood by 
us, that the Judge did not, at that time, intimate his opin- 
ion upon the credit to which the witnesses, who deposed 
to the deed itself, were entitled. Having, in a proper 
manner, performed his duty thus far, he could not discuss 
the point raised by the testimony of Woodall, but in con- 
nection with a supposed deed, such as the other witnesses 
had represented. But the.jury could not have inferred 
therefrom, that the Judge held the fact to be established 
for any other purpose than that to which he was then 
calling their attention. 

We think the other part of the objection is equally 
untenable. The witnesses for the state deposed to all the 
circumstances of the fatal rencounter ; among which was 
the one, that when the parties went out of the house, a 
scuffle ensued, when the prisoner fell, and the deceased on 
him. It is said the Judge assumed this to be true, and in 
that respect erred. If that assumption be made, it Is 
manifest that it could not be to the prejudice of the 
prisoner. We attach, indeed, very little importance to the 
circumstance in itself, for ina scuffle, the stronger com- 
batant may come to the bottom from many accidental 
causes, and not by design dn his part, or the superior 
advantage or skill of his adversary. But it is a circum- 
stance which of itself tends to establish, that the person 
thus found at disadvantage was not the more powerful, or 
did not bring on the engagement; so that an inference 
therefrom favourable to the prisoner might have been 
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pressed on the jury. As the evidences of the fact came Jovz, 1836. 
from the witnesses against the prisoner, he might insist “SraTe 
that it must be taken for true as against the state, and yyarun. 
surely he cannot complain that the Court yielded to the 

force of that argument on his behalf. It is said, however, 

that there was at least an intimation that the prisoner 

played a feigned part on the occasion—of which there is 

no evidence. Weare unable to perceive any such inti- 
mation. An inquiry into the cause of the prisoner’s fall is 
advised,—whether it happened by accident or design. 

But there is not the slightest intimation that it was by 

design. It is assumed that it might have been so, and so 
unquestionably it might have been. If it was by design, 

then the deductions just mentioned in favour of the 
prisoner could no longer be made from it, but it would 

give rise to others of an opposite character. The instruc- 

tions actually given were therefore correct, in point of 
reason and law. If they were, they are not erroneous, 
although, (as we think is the case here,) they might be 
unnecessary and immaterial. If the Judge, in summing 

up, deemed it prudent to notice a circumstance so unim- 
portant, we do not perceive how it could be to the preju- 

dice of the prisoner, unless he should, in relation to it, lay 

down some rule wrong in itself; and that is not pretended. 

He certainly left the inquiry of fact entirely to the jury. 

It might be immaterial, but it could not be harmful to the 
prisoner; and as to the legal consequences from the result 

of the inquiry, if one unfavourable to the prisoner could 

be found, we concur with his Honor. 

In the opinion of the Court, there is no cause for a new 
trial in this part of the case. 

It is further insisted that the prisoner 1s entitled to a 
second trial, first, for the separation of one of the jurors 
from his fellows before the verdict was rendered, and 
secondly, because that juror, during the separation, drank 
spirituous liquor. 

In relation to the latter reason, if we thought it in itself Matter al- 
sufficient, there might perhaps be aeaperable difficulties ers 
in the way of our taking notice of it upon this record, © venire de 
The point was not brought forward until after a mistrial hous bs 
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had been moved for upon another ground, and disposed of: 
and perhaps the Court refused to consider it then, because 
it was not in due time, according to the orderly proceed- 
ines of the Court. Again, Lord Haun, 2 P. C. 306, lays 
it down, “ that if a juror eat or drink at the charge, for 
the purpose of the prisoner, and the verdict find him 
guilty, it is good; but if it find him not guilty, and this 
appears by examination, the Judge before whom the ver- 
dict was given, may record the special matter, and there- 
upon the verdict shall be set aside.” In the next page he 
states the case of the jury sending for a witness to repeat 
his evidence, who doth it accordingly: “ this appearing 
by examination in Court, and indorsed upon the record or 
postea, will avoid the verdict.” A Court of errors cannot 
notice any facts but those appearing in the record; and it 
appears from the passages cited how matter of this sort 
ought regularly to appear. Here the record does not set 
forth that the juror in fact drank spirits, but only that the 
prisoner offered to prove that he went to geta drink. The 
presiding Judge is from necessity exclusively to determine 
the facts. It might be that he did not believe the evidence 
offered, or it might be, that if heard, it would not have 
satisfied him of the material fact, that the juror really 
drank, since it only professed to go to the extent that he 
went for that purpose, and not that he consummated 
it. On the other hand, if the objection be valid in law, 
and the Judge refused the proof, because he deemed the 
objection invalid, it may be fairly urged, that the facts as 
offered to be proved, and every reasonable inference from 
them, ought to be considered as stated in the record: it 1s 
thus when an exception is taken to the opinion of the 
Court against the admissibility of evidence. The error is 
in excluding such evidence, and therefore it cannot be 
considered that the facts to which it relates were estab- 
lished, but that they would have been, if the evidence had 
been received ; and because those facts, when established, 
would in law produce a different result, the judgment 
given is reversed. It would scem to me, that the justice 
of the Court, not to say, the humanity of the law, would 
mete to a prisoner the like bencfit in a case of this sort. I 
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should be extremely reluctant to decide a capital case Juxz, 1836. 


against the accused upon so nice a distinction, since it is 
altogether uncertain whether the Judge failed to state the 
facts directly and with the utmost precision, because he 
did not find them upon examination, or because he would 
not enter into the examination, since he deemed the facts 
immaterial. Jn favour of life, I would, in such a case of 
doubt, rather take the latter presumption, and suppose the 
case was sent to us to determine the law upon the facts, 
rather than to consider whether the Judge had rightly 
judged of the facts upon the evidence. I make these 
observations, with a view to draw the attention of counse} 
and those who preside at trials to future cases, rather than 
as material in the present; which we think does not 
depend on the mode in which the record brings the point 
before us. Admitting that the juror did drink, and that 
the special matter had been recorded by the Judge, it is 
our opinion, that it does not avoid the verdict. It is 
true that it was not brought forward in this light in the 
Superior Court, nor in the argument in this Court, but in 
each was treated as a ground for a new trial. In that 
sense, 1t must be addressed exclusively to the Judge who 
tried the cause. But the true and legal consequence from 
such misconduct of a jury as vitiates the verdict, is not 
that the verdict is to be set aside as erroneous, but that it 
is null, and that there has been a mistrial. For that 
reason, a venire de novo was awarded, long before new 
trials, in the modern sense of the term, had any existence ; 
and in the passage in Lord Hate, already quoted, it is 
stated, that the rule applies as well to verdicts for a pri- 
soner, as to those against him, although a new trial, even 
to this day, cannot in England be granted in a capital 
case. But it is our duty to give the prisoner all the 
advantage to which the whole record entitles him, and to 
pronounce that there was a mistrial, if it be such in law, 
although he did not take that specific objection; as it would 
be to arrest the judgment for any other defect. We have 
therefore taken into consideration both of the objections to 
the conduct of the juror, as constituting or not, a mistrial. 

It is obvious, upona slight acquaintance with the history 
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difference in the degree of strictness practised towards 
jurors. It is laid down anciently, that a jury once charged 
cannot be discharged before they render a verdict, nor can 
they separate, nor can they eat or drink, without license 
from the Court. This we find as a genera! proposition, 
without any qualification as to cases of felonies or misde- 
meanors, or cases civil or criminal, or referring, except as 
to eating or drinking, to leave first granted by the Court. 
As regards the particular misconduct of eating or drinking, 
Lord Haxz, 2 Pl. C. 306, says, “that though it be not at 
the charge of either party, anciently it was held it would 
avoid the verdict,” and refers to the Year-book, 24 E. 3, as 
his authority: yet in the next sentence it appears that it 
was in his day, and had been ever since 14 Hen. 7, settled, 
that unless it be at the charges of a party, it is only a 
misdemeanor, fineable in them that do it, but avoids not 
the verdict. This is found in a treatise exclusively on the 
crown law, and therefore the modification must be taken 
to embrace criminal cases. Lord Coxe lays down the 
same doctrine, Co. Lit. 227. We know, indeed, that 
innumerable cases are found, in which it has been applied 
to civil suits, but they had no connection with the subject 
on which Lord Haze was writing, and he cannot then be 
supposed to allude to them. Weare not aware of any 
adjudication in England or in this country, in accordance 
with the most ancient rule of Edward the 3rd’s time, but 
in New York. In that state, it seems that drinking is not 
tolerated in any shape, during the progression of the trial, 
and if the liquor be even given by consent of the parties to 
a civil cause, it vitiates the verdict. We think, however, 
that the usages of our own state sustained by the clear and 
venerable authority cited by Lord Haxz, ought to out- 
weigh with us the opinion of the most respectable Judges 
of our sister state. This particular question has moreover 
been considered and determined by this Court, in a capital 
case. In Sparrow’s case, 3 Murp. 487, 1 made the 
objection myself, but the Court held unanimously that it 
had been settled rightly that taking refreshment vitiates 
the verdict only in those cases where they are furnished by 
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the party for whom the verdict is found. I do not dispute Jose, 1836. 


that if a juror drink to excess, so as to disqualify himself 
for his office, it is not only a gross misdemeanor, but it 
ought to vitiate the verdict. I will not deny that such a 
case appearing in the record could be acted on by a Court 
of error. It can however be supposed to occur so seldom, 
as to render such a jurisdiction almost idle and unneces- 
sary. The necessity for it rests upon the possibility that 
a Judge would take and retain a verdict from such a jury, 
which would be a monstrous act. But the supposition that 
any Judge would commit such an act }s in itself equally 
improbable and monstrous. It is impossible but that the 
jury would be kept together until they became capable of 
deciding, or that in a case in which a new trial was 
allowed, the verdict would be set aside and the cause 
retried. But on the present case it does not appear that 
the juror did not provide himself with the spirit, and there 
is no suggestion that he drank to the slightest degree of 
intoxication. In our opinion, this misconduct does not 
render void the verdict that has been taken: we could not 
hold that, without at the same time declaring, that we 
would treat in the like manner a contrary verdict, which 
would be a doctrine alarming to the whole community. 
Reasons of the like kind bring me toa similar conclusion 
upon the subject of the other act of misconduct in the juror. 
Teannot think, that an absence of a juror for two minutes 
from the body of the jury, without communication with 
any person, as far as appears upon this, or any other sub- 
ject, but to ask for a drink, does, by itself, annul the find- 
ing. It is true that Iam not able to adduce an English 
adjudication in point, in a case which appears to be capi- 
tal; and but one of that description in this country, in 
which an opinion, similar to that entertained by myself, is 
expressed. But it is to be remembered, that the rule itself, 
as anciently laid down, is not by its terms restricted to 
capital cases. It embraces alike those of every description ; 
and there is not more authority in the courts, without the 
mandate of a statute, to depart from it in one, than in 
another case. While I own that I find no instance in 
which a verdict found by a jury that had separated, hag 


STATE 
v. 
MILLER. 


510 


IN THE SUPREME COURT 


June, 1836. been held sufficient to authorise sentence of death, I must 
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not, at the same time, omit to mention, that my researches 
have been equally ineffectual for a case in which the con- 
viction or aequital of a person, charged capitally, has been 
set aside for that reason. We, however, do know, that in 
many cases of that grade, the trial has been adjourned over 
from one day to another, and the jurors allowed refresh- 
ments. Such was the course upon the trials of Stone, 
Hardy and Tooke, for treason, 6 Term Rep. 530, both 
with and without the consent of the prisoner ; and also in 
Burr’s trial; and this has been allowed in this state in 
Kumbrougt’s Case, 2 Dev. Rep. 431, as a matter of sound 
discretion. At first this was put upon the ground of neces- 
sity, arising out of the length of modern trials; and it was 
said, that necessity justified what it compelled. But it is 
plain, that necesstty is not used in its strict and absolute 
sense; for the departure of the judge from the jury and 
place of trial was not unavoidable, and the jury might 
have slept and eaten in their box. It only means highly 
convenient to all concerned in the trial, and highly condu- 
cive to the purposes of justice, by enabling the judge and 
jury to apply their faculties to the case before them. That 
kind of necessity must vary with each case; and therefore 
it was properly said by Chief Justice Henperson, “ that 
it is mere matter of discretion in the court, conventent and 
necessary for the exercise of its functions, in which the 
prisoner’s consent has nothing to do.” This is one marked 
departure from the text of the ancient common law, and is 
one evidence of the sense in which it is now to be under- 
stood, as applied to capital cases. It cannot be disputed, 
that this particular misconduct of departure does not vitiate 
verdicts in civil causes. It is so laid down by the best 
elementary writers, and there are numerous adjudged cases 
in support of it. The like is found on indictments for mis- 
demeanors of the highest grade. How were those excep- 
tions established? By force of the opinions of the Judges 
of the courts of the common law, as to the true meaning 
of the rule originally, or as to the sense in which it ought 
to be received in the present state of society, so as to make 
it accord with other received modifications of the law. In 
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the case of Woolf, Kinnear and others for a conspiracy, Jur, 1896. 
reported in 2M. & 8. 462, and better in 1 Chitty’s Rep. Stats 
401, Chief Justice Asporr not only adjourned the court eke 
over to next day, but without theknowledge of the accused, 
permitted the jury te disperse, and each one to spend the 
night at his own house, with a caution not to have any 
communication with any person concerning the trial. 
There not being any suggestion of such communications, 
a motion to set aside the verdict was made upon the simple 
and dry ground that 1t was null, by reason of the separa- 
tion singly. The court unanimously denied the motion, 
upon the ground that it was frequently practised, and 
every instance of it was evidence of the lawfulness of it; 
and that it ought to be in the discretion of the court. The 
judges say explicitly, that consent ought and could make 
no difference, for the accused is not free to deny, and ought 
not therefore to be asked; nor did the jeave of the court 
justify or give authority to the Jury, except as it prevented 
the act from being a contempt; for the judge’s order could 
not make that lawful which was in itself unlawful. These 
reasons seem to me to have the utmost weight, and to bring 
the question down to the single point, whether the rule is 
now to be considered as a positive, rigorous, inviolable 
mandate of the Jaw, never to be departed from under any 
circumstances, or as one to be generally observed, as con- 
ducive toexpedition in business, and to the fairness of trials; 
but which admits of exceptions, to be addressed to the dis- 
eretion of the court, as grounds for a new trial, if there 
be a suspicion that the jury has been tampered with, or 
that there was opportunity for it. To the whole court 
the latter appeared the better interpretation of the princi- 
ple. That, it is true, was acase of misdemeanor; but the 
principle seems to me to be the same. Mr. Justice Best, 
too, puts the case of a capital felony as one to which the 
application of the rule, in its literal acceptation would be 
most alarming; so much so, as to convince him that such 
could not be the rule. He says, “if the argument is right, 
it is right to this extent—that if, by any accident, a juror 
gets out of the box fora single minute, it is a mistrial. Let 
us see the extent to which this doctrine may be carried. 
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Juse, 1836. Suppose in the case of a trial for capital felony, some of 
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the jury, by accident, get out of the box, and the prisoner, 
in the result of the trial, be acquitted, the consequence of 
this argument would be, that it was a mistrial, and the 
man must be put on his trial again;” which he deemed, as 
well he might, too mischievous to be sanctioned as law. It 
is clear, that is to be the effect of the doctrine, if estab- 
lished. To my mind, the safety, liberty and life of the 
citizen, who may happen to be accused, stand opposed to 
it. I donot here, more than I did on the preceding point, 
contend, that there may not be flagrant cases of miscon- 
duct during the separation of the jury, which ought to 
annul their verdict; and for which, if stated in the record, 
this Court, as a revising tribunal, might be bound so to do. 
But the inquiry is, whether every—the least separation— 
one for two minutes, as here, and next, for one minute or 
one second, is to have that effect. To me itseems clear, 
that the interests of the public and of the accused, alike 
require that we should take the rule as we find it in Lord 
Haxe’s time, as it has been known in use and daily prac- 
tice in England and in this state for many years past, 
rather than in the obdurate sense imported by its terms, 
as we first find it expressed. It is worthy of remark, that 
at that time there were no means in the discretion of the 
court, for correcting the wilfulness or the mistakes of Jurors. 
Attaints,and the doctrine of mistrials, furnished the only 
method of redress. It might be much better to lay down 
as a positive and unqualified text, that acts, which tended 
to false verdicts, should vitiate all into which they entered, 
rather than allow those which were, in fact, unjust, through 
the corruption of the jury, to be obligatory. The more 
modern practice of granting new trials, affords a readier, 
easier and more just method of redress; which renders the 
ancient rigour both unnecessary, and highly inconvenient ; 
not that jurors ought not still to be kept together, 
and refrain from intoxicating liquors, or that the court 
should not, in all cases, observe those precautions 
against the jurors being tampered with, and especially 
in criminal cases, and, above all, in capital felonies ; 
but when such irregularities do occur notwithstanding 
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every precaution, the Court now has power, not only of JuNe, 1836. 
punishing the jurors, but of visiting upon the parties all Starz 
such consequences from the acts as they appear to the yfueve. 
Court to have produced. If the party cause the irregu- 
larity, policy requires that a verdict in his favour, however 
right, should be forfeited. Butif the party had no agency 
in it, there appears little reason for depriving him of his 
verdict, if proper upon the evidence and upon the law in 
the opinion of the Court, merely upon the ground that a 
juror had, without his privity, misbehaved. I have but 
little doubt that this power of the Court over verdicts in 
misdemeanors, and in suits between man and man, was 
the real, though perhaps at the time, the imperceptible 
cause of the first relaxations in cases of that description. 
It seems to me to have been a satisfactory and sufficient 
ground for such a relaxation, if indeed the rule was ever 
literally received. That it never was, or at any rate has 
not been for centuries past even in criminal cases, we also 
learn from Lord Hats,2 PI. Co. 296, who states a case 
where, upon not guilty, there was a jury, one of whom, 
after their departure out of Court, left his companions ; 
which being discovered by the Court, another juror was _ 
sworn in the place of A. He afterwards returned, and 
being examined by the Court, stated that he went to 
drink, and had not spoken with the defendant : whereupon 
his substitute was discharged, and the verdict of A. and 
the other eleven was taken, though he was fined for his 
contempt. For this the Year-book of 34 Ed. 3 is cited; 
which certainly carries us back to a very remote period, 
almost coeval with the rule in its origin. The case is 
not stated to have been one of felony; but the contrary 
does not appear ; and if there had been a distinction, that 
humane and eminent Judge would not have omitted all 
notice of it. In this country there is some diversity of 
opinion upon the effect of a separation of the jury. In every 
state we believe it is held that it does not, per se, vacate a 
verdict, in civil actions; and as far as we have had access 
to the reports, in all except Virginia, the rule is the same 
in inferior crimes. In that state it was held by a majority 
of the General Court in The Commonwealth v. M‘Carl, 
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dict in grand larceny. ‘The cases in the other states are 
collected, and well arranged by the reporter, ina note to’ 
the case of Smith v. Thompson, 1 Cowen’'s Rep. 221. To 
them may be added, the case of Cristopher,2 Hawy. Rep. 
238, in this state. That, it is true, was an indictment for 
perjury, and was a decision of a District Court only ; but 
the doctrine has been received, and frequently acted on 
since ; and I must again ask, by what authority the law can 
be modified in one case more than in another. Lord Coxe, 
from whom the text is received, states it with no such 
modifications ; and if they are admissible for the purpose 
of convenience and aid in the administration of justice in 
one class of cases, they seem to be equally proper in every 
other, to which the same reasons apply. In the case of 
The People v. Douglas, 4 Cowen, 26, the doctrine deemed 
correct by me, is recognised by the Sapreme Court of 
New York, as applicable to tnals for capital felonies: and 
Mr. Justice Woopwortrn after a review of all the cases, 
both English and American, adopts the conclusion without 
hesitation. To the objection that it leaves too much to 
the discretion of the Judge, I can only reply, that much 
as every Judge must regret the exercise of discretionary 
powers, many equally important with this, are possessed 
by Courts, and it is indispensable that they should be so 
possessed. It is better that the one in question should be 
so entrusted, than the verdicts should be absolutely null. 
If it be a discretion not to set aside a verdict of guzlty for 
this misconduct, when it has not in the judgment of the 
Court influenced the verdict, it is equally a discretion to 
let a verdict of not guilty stand under like circumstances. 
If I am not greatly mistaken in the supposition I have 
ventured to suggest, as to the causes of the extreme strict- 
ness with which juries were in ancient times watched and 
imprisoned, and of the motives for not continuing it, fur- 
nished by the increased facilities of doing justice by milder 
means through new trials, there is in this state, whatever 
may be the case in England, full scope for the exercise of 
a sound discretion on this subject as in others, through the 
power expressly given by the statute, to grant new trials 
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of jurors is addressed to the Courts, on a motion for a 
new trial, and not as constituting a mistrial, why may it 
not be inthis case also? The objection is that it will 
then rest in discretion. Not so when facts are stated in 
the record which show that the jury was undaly influenced, 
or make a case of probable cause for suspicion. To be 
sure the Judge sitting, must weigh the evidence of those 
facts, and it rests with him to set them down in the 
record: but we may safely trust to the integrity of the 
Judge, to tell the truth, though we are forbidden to place 
a blind confidence in the correctness of his judgment as 
to the law. In cases which fall short of raising a suspi- 
cion in every reasonable mind that the verdict has been, 
or may have been produced by some undue influence, I 
think it safe to leave it to the discretion of the Judge, to 
throw in slight acts of irregularity in the jury, with other 
things, toshow that the verdict is probably wrong, or 1s 
not at least manifestly right, and on that account to 
set aside the verdict by ordering a new trial. That this 
ought not to apply to a capital case I will admit, if there 
were any other safe or practicable way open to us. But I 
never can agree that a verdict of acquittal should be avoided 
for two minutes absence of a juror, which is to follow if this 
verdict of guilty be avoided. Besides, this discretion of 
granting a new trial in capital cases already exists. 
Tremendous as it is, andas it is felt to be by every Judge, it 
has been against their wills, and after repeated refusals of 
themselves to assume it, imposed on them by legislative au- 
thority. It is true, it is only to grant new trials to the 
accused; but it must ever be remembered, that a discre- 
tion to grant, is alsoa discretion to refuse; which puts 
the life of every convict in the hands, and at the will of 
the Judge. JI am not alarmed that it should be so to that 
extent. To all practical purposes and to the ends of Justice 
and humanity, it hasheretofore been carried discreetly, and 
exercised honestly. Unless it shall be abused, the Legis- 
lature will have no motive for recalling it, or restricting If, 
and until that body shall see reason to do so, this Court, I 
think, ought not, and cannot. 
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I am therefore of opinion, that judgment of death ought, 
in law, to be pronounced upon the verdict, against the pri- 
soner, and that the same be accordingly certified to the 
Superior Court of Wake. 


Danie, Judge concurred with the Chief Justice. 


Gasron, Judge dissented, and delivered the following 
opinion :— 

I concur with the other members of the Court in the 
opinion, that the error assigned in this case, for that the 
presiding Judge, expressed or intimated an opinion to the 
jury upon the facts, is not sustatned. The reasons stated 
by my brother Rurrin for overruling this objection, are so 
entirely satisfactory, that I have no wish to add a word 
io them. Iam also of opinion, that the irregularities of 
the trial, urged as a reason for setting aside the verdict 
and granting a new trial, were addressed to the discretionof 
the presiding Judge, and that as a Court of Errors we have 
no jurisdiction to review the exercise of that discretion. 
But I do not concur with my brethern in the opinion that 
judgment of death has been rightfully awarded against the 
prisoner, because it seemeth to me, upon the record, that 
his guilt has not been ascertained by a trial in due course 
oflaw. A verdict of guilty has been indeed received, and 
entered of record, but that verdict is so vitiated by the 
irregularities of the trial, also apparent on the record, 
as to render itin law bad. It is my opinion, therefore, 
that the Court below should be directed to vacate this ver- 
dict, and award a venire de novo. 

To uphold the purity and efficiency of trial by jury, 
the law has prescribed certain regulations by which it 
shall be conducted. And the law would be unfaithful to 
itself, if it did not take effectual means to insure the 
observance of its mandates. For this purpose, it of course 
renders amenable to punishment, all who violate these 
injunctions. But this vindictive sanction, although it may 
deter from violations of right, affords no redress to those 
who may, nevertheless, have been wronged. ‘The law, 
therefore, requires of its ministers, whose duty it is to 
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pronounce sentence upon the matter set forth in the record, June, 1836. 
to see whether the disputed facts have been found in the = Sratz 
mode which it authorises, and with the observances of the yyirtep. 
solemnities which it commands. If this be not so, and an 
injury may thereby have been sustained by him against 
whom judgment is prayed, the judgment cannot be pro- 
nounced, but it must be suspended until the facts be legally 
ascertained. Should it appear on an inspection of the 
record, that the jury consisted of eleven instead of twelve 
persons—that the jury were not of the proper vicinage, 
or were returned by a wrong officer—that some of the 
jurors were not sworn~—ithat proper challenges were 
refused—that in a capital case the jury had rendered a 
verdict against the prisoner secretly, or in his absence— 
that after the jury were sworn, either party delivered in 
a piece of evidence to the jury, and the verdict was given 
for him that delivered it—and that after the jury were 
sworn and gone from the box, they sent for a witness to 
repeat his evidence which he had before given openly in 
Court—in these, and in all cases like these, there cannot 
be judgment, but the verdict must be set aside and another 
trial awarded. See Arundel’s case,6 Rep. 14. Co. Lit. 
125, a. Hassel v. Payne, Cro. Eliz. 256. Norman v. Ben- 
mont, Willes, 484. Wray v. Thorn, Dev. 484. 2 Hale’s 
Pleas Crowns, 306, 307. Such of these matters as may be 
termed extrinsic in their nature, but which, nevertheless, 
ailect the legality of the trial, are to be made appear to 
the Court before whom the trial is had, and are there 
indorsed on the postea, or otherwise entered on the record. 
2 Hale, ut supra. 7 

There is a marked distinction between the awarding of 
a new venire because of the verdict being thus declared 
bad, and the setting of a verdict aside, and granting of a 
new trial. The former must be for matters apparent only 
on the record and is of right. The other may be for mat- 
ter not appearing on the record and is addressed to the 
discretion of the Court. The former is matter of error, 
and must be noticed by the appellate Court; the latter is 
ordinarily not matter of error, nor elsewhere examinable. 
The former is the ancient common law proceeding, the 
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June, 1836. latter is comparatively of modern invention. See expla- 
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nation of Chief Justice Winiis in Wytham v. Lewis, 1 Wil- 
son, 55. See also 2 Hawkins, ch. 47, sect. 12. 1 Chitty, 
654. 

The irregularities of the trial in this case are thus stated : 
—* After the evidence was closed on both sides, some of the 
jury desired leave to retire, and the Judge (without any 
objection being made by the prisoner or his counsel), put - 
the whole jury in charge of the sheriff, and permitted 
them to retire together: the jury accordingly retired out 
of the Court House, in charge and custody of the sheriff. 
A few minutes afterwards the sheriff returned into the 
Court House with eleven of the jury only. Thereupon the 
clerk was directed to call over the names of the jury, when 
Henry Gorman, the juror whose name was third on the 
list, did not answer, but in less than two minutes he return- 
ed into the Court House, when the Judge expressed strong 
disapprobation at the juror’s conduct; but upon the juror 
statng that he was obliged to step aside to obey the 
call of nature, and some of the bystanders testifying that the 
juror wasa good well meaning man, and would not knowing- 
ly on any consideration have violated any rule of law or of 
the Court, no punishment was inflicted by the Court. The 
jury then took their seats in the jury box, and the trial 
proceeded, without any objection on the part of the pri- 
soner, or his counsel. After argument, the motion for a 
new trial was overruled. The prisoner’s counsel then 
offered to prove that while the juror, Henry Gorman, was 
absent from the body of the jury, he visited the store of 
W. J. Longee & Co. to get a drink of spirits, which 
stands at the u'stance of one hundred, or one hundred and 
twenty-five yards from the Court House, and in view of 
it, which the Court refused to receive. The place to 
which the absent juror went was about seventy or eighty 
yards from the Court House, but out of the way, and 
retired.” : 

It is much to be regretted, that his Honor had not 
received the proofs offered, and after instituting a full 
inquiry, caused the precise facts as they might thereon 
have appeared, to be distinctly put upon record. No one 
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who knows him can for a moment suspect that he intended June, 1836. 
to deprive the prisoner of the slightest privilege to which — Sratx 
he was entitled, or shut him out from any objection which 4, u5. 
he could urge against the awful sentence about to be pro- 
nounced, Individually, I cannot doubt but that he declined 
to receive the offered proofs, because he considered the fact 
to be established by them immaterial. Individually, I 
have little or no doubt of the existence of that fact, but 
officially, [can notice nothing extrinsic that occurred on 
the trial as a fact, but what 1s put on the record as such. 
I could not even examine the proofs, if the Judge had 
caused them to be annexed to the record, in order to 
determine the actual fact. I am bound also to throw out 
of consideration all that the delinquent juror stated, or his 
friend declared, to save him from censure. These answered 
the purpose of screening him from probably well-merited 
punishment, but it does not follow that they were true, and 
the record does not find them to be true. No inquiry was 
made below, how long before the return of the jury into 
Court, the delinquent juror left his fellows. Their return 
did but make manifest to the Court the fact of a separation 
which had previously occurred. Confining, therefore, my 
attention strictly to the facts as stated, they are these: 
-—~After all the evidence was received, one of the Jurors, 
without permission, went away from the body of the jury, 
unattended by any officer. How long he was absent, is 
unknown, except that his absence did not exceed a “ few 
minutes,” and two minutes thereafter. The place to which 
he went, the cause of his going off, and the manner in 
which he conducted himself when away, are also unknown. 
He returned, and with his fellow jurors, rendered a verdict 
of guilty, against the prisoner. The question of law, then, 
is simply this—does an unauthorised and unexplained 
dispersion of the jury, in a case of life and death, after the 
evidence is received, vitiate a verdict against the prisoner ? 
Is such a verdict bad in law ! 

Had this verdict occurred forty years ago, about the 
period when my attention was first directed to legal 
studies and legal proceedings, I believe that it would have 
admitted of very little dispute. The verdict would have 
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however, in England and in our sister states, have since 
been made, indicating less rigid opinions in relation to the 
forms of jury trials.) These and other causes have con- 
curred to render this question now one of serious difficulty, 
and impose on me the necessity of re-examining the 
correctness of the notion which formerly prevailed. 

The law of North Carolina is the common and statute 
law of England, as it existed before the revolution, and 
has been since modified by state legislation. 

It was once the unquestioned law of England, that such 
a separation of the jury in any case, civil or criminal, 
vitiated the verdict. Lord Coxe lays it down as a funda- 
mental rule, that “ by ihe law of England, a jury, after 
the evidence given upon the issue, ought to be kept 
together in some convenient place, without meat or drink, 
fire or candle, (which some call an imprisonment,) without 
speech to any one, unless it be the bailiff, and with him 
only if they be agreed.” Co. Litt. 227. The severities 
of this confinement might be mitigated by an order of 
Court. 

The jury might eat and drink in view of the Judge, by 
order of the Court, says Baron Comyns, title Pleader, 
Verdict, s. 46, and for this he quotes the Year-book, 20 
Hen. 7,3 p. It is laid down in Doctor and Student, 
Dialogue 2, ch. 52, page 270, “with the assent of the 
Justices, they may both eat and drink.” This part of the 
rule being intended to guard rather against delay than 
corruption, was always regarded as not absolutely 
inflexible, but one which, under the supervision of the 
Court, might be accommodated to the circumstances of 
each case. If any of the jury however, without the 
license of the Court, ate or drank before the verdict was 
delivered, it was once held that this irregularity vitiated 
the verdict. But a distinction soon after was taken and 
recognised as valid; if the jury ate or drank at their 
own charges, or at the charges of him against whom they 
found, although they were liable to punishment, this mis- 
conduct did not avoid the verdict. 2 Hatn’s Pl. C. 42. 
The reason for this distinction is stated in Rogers v. Smith, 
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Palmer, 380, that the misconduct of the juror should be June, 1836. 


punished, whether it affected the verdict or not, but that 
it ought not to vacate the verdict, unless it was of that 
kind which cast a suspicion thereon. But the first great 
purpose of this rule, the securing of the jury from the 
possibility of improper intercourse, forbade all dispensa- 


tion from that part of it which required confinement. The 


law had with great’ pains endeavoured to procure for triers 
men above all exception, who stood indifferent, as they 
stood unsworn; and with yet more jealous care provided, 
that they should hear no evidence but what was relevant 
to the precise matter in controversy, and fit to bring their 
understandings and consciences to a proper conclusion 
thereon.. If after all these precautionary measures, it 
permitted the triers to mix with those around them, to 
catch the partialities and prejudices of the friends and 
enemies to the parties, and to open their ears to all that 
might be said in relation to the matter under trial, the 
precautions were nugatory, and there was no security for 
an impartial verdict founded upon the evidence. This 
part of the rule, as it admitted of no dispensation, so it 
permitted no exception, unless it were such as was pro- 
duced by imperious necessity, and even this was not 
allowed without great hesitation, and against the opinion 
of many of the sages of the law. Brooke’s Abr. Verdict, 
pl. 19, (of which a correct translation is given in a note 
I Cow. 252,) states a case between the Bishop of L. and 
the Earl of Kent, upon the trial of which the jury, after 
being dispersed by a violent storm, reassembled and 
returned a verdict. It was finally held, after great debate 
and much difference of opinion, that because of the neces- 
sity, there was no breach of the rule, and the verdict was 
good. That a separation not caused by necessity vitiates 
the verdict, appears from the same author, (Verdict, pl. 17,) 
to have been adjudged in a case of replevin. See also 2] 
Viner, Trial, ctg. 451 pl. 21. This case so distinctly pre- 
sents the manner of proceeding upon those irregularities 
which are not only visited with punishment, but which 
do away the finding, that it merits attentive consideration. 
“‘Nisi Prius, in replevin, in Essex, the jury was sworn 
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Justice would have taken the verdict it was deposed to 
them by people, that meat and drink was brought to them 
after their charge, and that they were suffered to go at 
large, by which the Justices refused to receive their ver- 
dict, because it was suspicious; and of this matter com- 
plaint was made to the king by bill, who inclosed it to the 
Justices of B. R.'to do right and reason. And the under- 
sheriff, by his servant, confessed that he permitted them to 
go at large—and because it appeared of record, viz. Avs 
misdemeanor, and he is an officer, a capras was awarded 
against him—and because the going at large and taking of 
meat and drink is only surmised, therefore a venire (a 
summons) was awarded against the jury and the trans- 
gressors—and between the parties a new venire facias 
was awarded, to return twelve,” &e. 

In no report of an adjudged case, until the period which 
shall be hereafter mentioned—in no elementary law writer 
of acknowledged authority, can I find either decision or 
dictum, which permits of a further exception. Universal, 
but in this instance bending to no power but that which 
all must submit to, it must be taken as one which the law 
deems essential to the impartial administration of justice. 
If no judge can dispense with it, certainly no judge can 
pronounce the violation of it immaterial. The law forbids 
it in all cases, because 11 tends to destroy the purity of jury 
trials. A verdict taken in defiance of. this prohibition, 1s, 
necessarily, therefore, regarded as “ suspicious,” and unless 
this suspicion be entirely removed, the verdict seems to me 
necessarily bad. It cannot be doubted, that whatever 
might be the rule, more or less rigid, which prevailed, for 
securing verdicts from this taint of suspicion, it was upheld 
with much greater jealousy in criminal, and especially in 
capital, than in civil cases. In the latter, many of the 
forms of law might be waived—but in the former, the pri- 
soner was understood to waive none to which he had a 
right. His life was at stake. It was put in charge of the 
jury, and they were to make true deliverance, in respect 
thereof, between him and the king. In a capital case, there 
could be no new trial; the verdict of the jury, rendered 
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in due form of law, whether for or against the prisoner, June, 1836. 
was conclusive as to the claim of the offended sovereign to “g.,7, 
the life of his.subject. In a civil case, there might be a hee 
nonsuit; in a criminal case, the jury, once charged, could ae 
not be discharged. In a civil case, and in misdemeanors, 

the indulgence of a privy verdict was allowed to the jury, 

but in a capital case, they were bound to look on the pri- 
soner when they pronounced on his deliverance, and freed 
themselves from their weighty charge. Time, which is a 
great innovator, and the fashion of this world, which, as it 
passeth away, leaves not unfrequently lasting changes 
behind it, may, perhaps, have produed some modifications 

and alterations in the old rule. I can find, however, no 
traces of any further alterations or modifications of the rule 

ever sanctioned by the courts in a capital case. The sepa~ 
ration was never allowed, as far as I can see, in any capi- 

tal case, unless necessity required it; and if so, it must 
follow, I think, that if it took place against permission, 
prima facie, it avoided the verdict. The rule as laid down 

in Lord Delamere’s Case, 4 Hargrave’s State Trials, 232, 

was invariably adhered to, and, as far as I can learn, is 
inflexibly adhered to untothis day. There, on a question 
whether the court can allow the jury to.separate, it was 

said by all the judges, the jury being once charged, ean 
never be discharged ; this is clear, and the reason for that 

is, for fear of corruption and tampering with the jury. 

An officer is sworn to keep the jury, without permitting 
them to separate, or any one to converse with them; for 

no man knows what may happen; for though the law 
requires honest men should be returned upon juries ; and, 
without a known objection, they are presumed to be probe 

et legales homines, yet they are weak men, and, perhaps, 

may be wrought on.by undue applications. So Lord Coxg, 
commenting (3 Institutes, ch.. 2, s. 15, page 307,) on the 

trial of peers before the Lord High Steward, says, “ the 

peers ought to continue together as jurors in case, as 
other subjects do, until they be agreed of their verdict.” In 

civil cases, and perhaps in inferior misdemeanors, it seems 

to have been early held, that the parties might, by consent, 
waive such irregularities, if they were not attended, and 


O24 


IN THE SUPREME COURT 


Junz, 1836. shown to be not attended, by abuse. Thus it is laid down 


STATE 
wv. 
MILLER. 


by Lord Hatz, (2 Hale’s P. C. 296,) “ Upon not guilty 
pleaded, twelve are sworn to try the issue; after their 
departure, one of the twelve leaves his companions, which, 
being discovered by the court, by consent off all parties, 
B. another of the panel, is sworn in the place of A.; and 
afterwards A. returns to his company; which, being made 
known to the court, A. is called and examined why he 
departed ; he answered, to drink; and being examined 
whether he had spoken with the defendant, denied it upon 
his oath ; whereupon B. was discharged from giving any 
verdict, and the verdict taken of A. and the other eleven, 
and A. fined for his contempt.” For this he cites 34 Ed. 3, 
Office de Court, in trespass. I have not the means of access 
to the authority which he quotes. It must be understood 
to have been a case of trespass, by which a capital offence 
would not have been designated. The defendant, no doubt, 
desired the absent juror to be reunited with his fellows, 
for the court required of him to be sworn that he had not 
spoken with the defendant, and it does not appear to have 
been objected to on the adverse side. 'The consent spoken, 
I understand, therefore, as having extended to all the 
occurrences on the trial, and the oath of the offending juror 
removed the suspicion of all tampering and improper com- 
munications. Whatever may be the exception which this 
case seems to make out of the general rule, (and without 
violence, it can scarcely be said to extend further than I 
have supposed,) it was not regarded by Lord Hate as 
more than an exception to an established rule, for in the 
very same page he subjoins, that “ where the jurors depart 
from the bar, a bailiff ought to be sworn to keep them 
together, and not to suffer any to speak with them.” The 
only case in the English books, before our revolution, 
which I have met with, where a separation not appearing 
to be by consent, nor justified by necessity, nor shown to be 
certainly unattended by abuse, is said even in a civil case 
to uphold a verdict, is that of Lord St. John v. Abbot, 
reported as of Michaelmas Term, 9 Geo. 2, and to be found 
in Barnes’s notes, 324. How much reliance is to be placed 
on this short note of a very inaccurate reporter, it is not 
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hesitation in declaring, that I would require far more to 
authorise me in sanctioning any innovation upon previously 
well settled law. Ihave far more respect for the opinion 
expressed by a great American Judge, (the late Mr. Jus- 
tice Livineston of the Supreme Court of the United 
States,) and reported in the case of Leister v. Stanly, 3 
Day, 287. This cause was tried in the Circuit Court of 
the United States, for the District of Connecticut, where 
the jurors, by long usage, (denied a part of the common 
law of that state,) are permitted to go at large. After the 
case had been committed to the jury, Livinasron, Justice, 
remarked, that he understood it had sometimes been the 
practice with jurors in Connecticut to separate, while they 
had a case under consideration. He then proceeds thus :— 
“The rule of the common law requires them to be kept 
together until they have agreed on their verdict; and on 
looking at the statute, we do not perceive that that varies 
it. If they separate before, and afterwards return a ver- 
dict, it will be set aside.” Jt is true, that in Conneeticut, 
this peculiar practice has been at length sanctioned; (see 
case of Brandin v. Grannis, 1 Con. Reports, N.S. n. a.), 
but it is explicitly settled, because of the long established 
usage in that state, and it is admitted to be not in confor- 
mity with the rule of the common law. There has been 
no adjudication. in North Carolina that [am informed of, 
which holds such a verdict good. The case of the State v. 
Carstophen, was quoted at the bar as an authority for that 
purpose, 2 Hayw. 238. The note is a.loose one, and, like 
many others in that volume, is somewhat inaccurate. My 
brother Dante, who was present at the trial, mentions 
one fact not noticed by the reporter—that the absence of 
the two jurors was from necessity. Upon the admitted 
fact of this necessity, and on proof that the jurors had no 
intercourse with any persons, Judge Hau said, the ver- 
dict ought not to be set aside, and the motion to do so was 
not pressed. Without such necessity and such proof, it 
seems that the verdict would have been deemed invalid. 
Is this authority? I recognize it as such, and to its full 
extent I am willing to go in all cases, civil and criminal. 
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me in holding a verdict good, although the jury have gone 
at large, and the irregularity is not found or admitted to 
have been produced by necessity, or to have been attended 
by no abuse. So far as I have proceeded in this examina- 
tion, I see no cause to doubt but that in a case of life and 
death, an unlicensed and unexplained separation of the 
jury does, in our law, vitiate a verdict against a prisoner, 
(as unquestionably it once did in the country of our ances- 
tors). One of the duties of judges is to hand down the 
deposit of the law as they have received it, without addi- 
tion, diminution or change. It is a duty, the faithful per- 
formance of which is exceedingly difficult. They must 
refrain from al] tempting novelties, listen to no suggestion 
of expediency, give in to no plausible theories, and submit 
to be deemed old fashioned and bigotted formalists, when 
all around are running on in the supposed career of liberal 
improvement. But perhaps there are few duties in which 
they can so effectually serve the state. A pause is thus 
created for thought, amid the hurry of action. Stability 
is given to the public institutions— and, above all, there is 
that recurrence to fundamental principles, which is 
enjoined in our constitution, and is essential for the preser- 
vation of liberty and order. 

Questions connected with and thought: to bear upon that 
now under consideration, have been examined and decided 
in England since our revolution, and recently in our sister 
states. These decisions are well worthy of attention, 
not, however, as in the nature of authorities, but as fur- 
nishing evidence of what learned and wise men have 
deemed to be the common law of our country as well as 
of theirs. The case of the King v. Kinnear and Others, 4 
Bar. & Ald. 462—or the King v. Wolfe and Others, as it 
is entitled I Chitty, 401, (18 Eng. Com. L. Rep. 115,)— 
is relied on with great emphasis by the state, to show that 
the irregularity which confessedly existed in the present 
case does not avoid the verdict. It is impossible for any 
person acquainted with the great talent and probity which 
adorn the high judicial tribunals of England, to regard any 
of their dehberate decisions otherwise than with respect. 
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I have attentively examined this case, so greatly relied on, June, 1836. 


but the result of that examination has been, not to shake, 
but to confirna the opinion which my other researches had 
produced. It was the case of a misdemeanor. .The trial 
having commenced in the morning, and continued until a 
late hour in the night, before the evidence even for the 
prosecution had closed, it became a matter of necessity, 
that the trial should be adjourned ; and by order. of the 
Court, it was so adjourned. Thé jurors were permitted 
to retire to their families, after an address from the Chief 
Justice, warning them ‘to have no communication with 
any persons touching or concerning the matter in issue. 
The defendants were convicted. There was no allegation 
that this warning had. been violated, or of any other mis- 
conduct in the jury. It wasmoved to stay the judgment 
and set aside the verdict, because of this separation ordered 
by the court. The motion was refused—but let us see 
upon what grounds. The very first is, that the offence 
charged was a misdemeanor, and not a capital crime. 
The Chief Justice Apsort, professedly a profound lawyer, 
grounds himself upon this alone. After showing that there 
could be no legal objection, merely because of an adjourn- 
ment, he adds, “the adjournment is not necessarily: fol- 
lowed by the dispersion of the jury; for in many cases, 
(and in many cases they ought,) they are kept together 
until the final close of the trial. But Iam of opinion that 
in the case of a misdemeanor, their dispersion does not viti- 
ate the verdict, and I found my opinion upon the admitted 
fact, that there are many instances of late years, in which 
juries, upon trials for misdemeanors, have dispersed and 
gone to their abodes during the night, for which the 
adjournment took place; and I consider every instance in 
which that has been done, to be proof that it has been law- 
fully done.” It is not for me to say whether the adjudica- 
tion was correct or not, but the ground on which the 
adjudication was placed, militates decidedly, in my opinion, 
against the purposes for which it is quoted. <‘ There are 
cases in which a jury ought to be kept together.” Do we 
wish to know what are these? They are the cases in 
which, without exception, they are ordered to be kept 
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reported 6 Term Rep. 527, and in those of Hardy, Tooke 
and others,- reported in State Trials, the jury were 
kept together, notwithstanding repeated adjournments. 
The law was as rigidly observed in this respect, as it 
would have been in the days of Lord Coxse. ~The order, 
after reciting fully the cause which made some intermission 
in the trial necessary, proceeded thus: “It is ordered that 
the jury empanelled to try the said issue, have leave to 
withdraw from the bar of this Court, being well and truly 
kept by six bailiffs, who shall be sworn not to permit any 
person to speak to them, touching any matter relating to 
the trial of this issue, and that the jury shall again come 
to the bar,” &c. “ There are many instances of late years,” 
proceeds the Chief Justice, “in which juries on trials of 
misdemeanors, have dispersed and gone to their abodes 
during the night, for which the adjournment took place, 
and every such instance I regard as proof that it may be 
lawfully done.’ But I believe that I may lay it down as 
an universal rule, that there is no instance in England, 
either in ancient or modern times, in which such a disper- 
sion is permitted, on a trial for a capital offence, and for 
that very reason it follows, that such a dispersion must 
yet be deemed unlawful. The Chief Justice, having 
delivered this opinion upon consultation with his associates, 
I consider what is afterwards added by them, as not consti- 
tuting the ground of the judgment, but as deserving notice 
merely because it proceeds from learned men. Justice 
Bayuey remarks, that if a separation for a night will 
vacate a verdict, why may not one of two minutes? I 
confess that I can see no reason why it should not, if each 
appear to be unlawful, and the possibility of improper com- 
munication be not repelled. He says, “ that it is in the 
experience of persons, that the Judge, as well as the jury, 
is occasionally absent for a short period.” It seems to me 
there is some confusion here. The question is not of a 
separation of the Judge from the jury—a separation which 
the law does not forbid, but of a separation of the jury | 
from each other, which the law does forbid. Mr. Justice 
Hoxroyp, places his opinion directly upon this ground. 
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“T donot find any authority in law, which says that the June, 1836. 
separation of a jury 7 a@ case between party and party,  Svrate 
or in the case of a@ misdemeanor does avoid the verdict.” 4,0". 
He adds, indeed, that a separation ought not to take place . 
without the authority of the Court—and if during that 
separation the jury be guilty of improper conduct they 
may be fined for a contempt. Mr. Justice Bust, after 
declaring himself of the same opinion with his associates, 
subjoins some remarks which I feel it incumbent on me 

to examine a little more particularly. “It is insisted, says 

the Judge, that this is a misverdict, and that no legal 
verdict has been given. Now, I am alarmed at the 
extent to which the proposition may be carried, for if this 

is a mistrial in consequence of the separation of the jury, 
then if by any accident a juryman gets out of the bar 

for a single minute, it is a mistrial. Suppose, in the case 

of a trial for a capital felony, some of the jury by accident 

get out of the bar, and the prisoner is acquitted, the con- 
sequence of this argument would be, that it would be a 
mistrial, and the man puton his trial again. That is a 
consequence which alarms me, and I do not feel that we 
should give any countenance to an objection that would 
goto such a mischievous extent.” Whether the argument 
which the advocate of the prisoner there advanced could 

be pushed to the mischievous extent which so greatly 
alarmed the Judge, I am unable to say, but that the 
doctrine which I take to be the doctrine of the law, ought 

not to excite this terror, I have a full conviction. The 
genera] rule is, that a separation avoids the verdict, but 

that it will not avoid it if caused by necessity, and shown 

not to have been attended by misconduct. The Judge 
surely did not mean to be understood /zterally “ if one of the 
jurors should happen to get out of the bar.” The law 

has prescribed no place for the juror’s confinement. The 

law considers him not separated from his fellows although 

not in active contact with them, if he be yet under the eye 

of the Court, or under the charge of its officers—kept 
from intercourse with the parties to the suit, and others, 

who not acting under the same sanction which bound the 
consciences of his fellow jurors, might be tempted to mis- 
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mean by acerdent? If acasualty proceeding from a natu- 
ral cause, then it presents the acknowledged exception of 
necessity. But I think it not undeserving of consideration, 
whether within the principles of the rule under examina- 
tion, a separation of the jury, unless under extraordinary 
circumstances, can be alleged as a cause of mistrial, on 
the part of the crown. No doubt, upon a mistrial, the 
verdict, whether for the Crown, or the prisoner, will be 
set aside, and a venire de novo awarded. But the same 
matter of fact cannot be indifferently argued on either 
side, as cause for avoiding the verdict. If the jury be 
treated by one of the parties, the other may allege this as 
cause of mistrial, but he who has caused the irregularity 
certainly cannot. If the prisoner by any subtle contri- 
vance, produces the separation, and he is acquitted, and 
there was a possibility of tampering, there ought to be 
another trial; but if he is wholly guiltless of the separation, 
it may be doubted whether the crown, which had the 
unquestioned ability to keep the jury together, and would 
not, shall be admitted to urge that the dispersion was 
againts its will. But, however this may be, the true 
answer to any possible case of oppression, so dreaded by 
the Judge is, that none such in the history of English 
criminal trials, has ever yet occurred, although it seems to 
be distinctly admitted by him, that the law once was as 
stated by all the Judges in England in Lord Delamere’s 
case, that a jury once charged, cannot be discharged. 
And if any alarm should yet remain, it may be allayed by 
the consideration that if Courts will not relax the rule by 
which the consequences of separation is to be a mistrial, 
it may be very confidently expected, that a separation will 
scarcely ever occur, unless when produced by necessity, 
or when all parties desire it. The pointed differences 
between the cases quoted, and that under consideration, 
are, that was a case of misdemeanor—this of life and 
death. The separation there was lawful, because or- 
dered by the Court, in a matter wherein numerous 
decisions had settled, that such a separation could be right- 
fully ordered; here it was unlawful because not necessary, 
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and in a case where the court could not order it for any Junz, 1836. 
cause short of necessity. A lawful separation, per se,  Srare 
induces no suspicion of improper intercourse with the yy an. 
jury, an unlawful separation does induce the suspicion, 
else whereupon is it forbidden? <A lawful separation 
inducing of itself no suspicion, must be shown to have been 
abused before it shall affeet the verdict. An unlawful 
separation must be entirely freed from the taint of suspi- 
cion before it can sustain the verdict. 

The Attorney-General relies with much confidence on 
the case of The People v. Douglas, reported 4 Cowen, 26, 
as supporting the position that the separation does not, per 
se, vitiate the verdict. If that case is to be regarded as a 
proper guide to be followed, then it would seem that this 
verdict ought to have been set aside. If it is not to be 
followed throughout, it must be because it was incorrectly 
decided. It merits, therefore, a critical examination before 
we determine how far it is to be regarded as a safe, and 
where we shall guard against it as a fallacious guide. 

The prisoner had been found guilty of murder, and the 
sentence respited, that the opinion of the Supreme Court 
might be had whether the verdict should be set aside. The 
objections taken to the verdict were, “that two of the 
jurors, while out under the care of the constables, sepa- 
rated from their fellows, ate, drank whiskey, put cakes into 
their pockets, and conversed with bystanders on the sub- 
ject of the trial.” One of these jurors had become insane, 
and his ‘affidavit could not be taken. The other denied 
that he drank whiskey, but did not add, “nor any other 
spirituous liquor.” He deposed that he did not converse 
on the subject of the trial, nor did he believe that the 
other juror (Lamb) conversed with any one; that he was 
in his company all the time, except that on his return he 
left Lamb standing at the door of the jail, where they got 
cakes, advanced five or six rods before him, turned and 
called to him, when Lamb immediately followed: and he 
stated circumstances which strongly negatived the charge 
that Lamb drank any spirituous liquor. The two jurors 
implicated were fully proved to be men of very fair cha- 
racters, and were in no wise affected by any spirituous 
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who deposed against the conduct of the jurors were con- 
tradicted and discredited, with the exception of one only, 
who said on oath, that he thought he saw them drink 
some spirituous liquor. The court ordered the verdict to 
be set aside, and the prisoner to be tried again. 

The Judges delivered their opinions seriautim. They all 
agreed that the mere fact of separation, in a civil cause, 
unattended by other abuse, did not avoid the verdict. As- 
suming this to be the established law in civil cases, they 
nevertheless guarded against being understood to decide 
that it would not have this effect, in acapitalcase. “We 
do not mean to be understood, that the mere separation of 
the jury is not sufficient cause for setting aside a verdict,” 
are the words which the reporter ascribes to Mr. Justice 
Woopwortu. Perhaps there may be here a misprision of 
print, and the word “ not” should be expunged. But if So, 
he at least means to say, that they leave that point unde- 
termined. “On so grave a question as that of the life and 
death of a fellow-citizen,” says Chief Justice Savacz, “I 
am not prepared to say that the separation of the jury, 
contrary to the instructions of the court, and mingling 
with the throng about the court-house, should not effect 
their verdict.” There can be no mistake as to the lan- 
guage. Mr. Justice StrHerzanp is not quite so definite. 
His language is, “I have no hesitation in saying, that 
when the separation of a jury is contrary to their duty 
towards the court, and there is the slightest suspicion of 
abuse, their verdict should be set aside.” Two of the jus- 
tices think that the balance of evidence is, that two of the 
jurors, or one of them at least, did drink spirituous liquor 
of some kind. One of them thinks that the balance of evi- 
dence is against it. They speak of the great difficulty of 
laying down any general rule, which shall apply to all 
cases under their various circumstances; but ultimately 
conclude by establishing as an inflexible rule, that if the 
jurors drink spirituous liquors, or if, in a case of life and 
death, it be dowbiful whether they may not have drunk 
some, then without regard to the quantity or the effect 
produced, the verdict shall not be sustained. In the course 
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of my anxious reflection on the case before us, I have more Juz, 1836. 


than once examined the case of The People v. Douglas, and 
every review has convinced me more and more of the dan- 
ger of being misled from the straight path of the law by 
the illusions of opinion. With sincere respect for the 
learned judges who decided that case, I cannot but say 
that a legal mind can scarcely fail to discover a repug- 
nancy between the premises on which they seem to reason 
and the conclusion to which they are conducted. If there 
be any general rule on this subject, it must bea rule of 
law; a rule for the administration of justice, which is to 
be applied in every case without regard to the particular 
effect produced thereby, can be nothing less than daw. If 
there be no such rule, whence do the judges derive the 
power of making one? If the application 1s to be regarded 
as addressed to their discretion, then each case must be 
judged of according to that discretion applied to its par- 
ticular circumstances. Yet they ordain that any, the 
least quantity of spirituous liquors, taken by a juror, shall 
not be tolerated in any shape, but shall vitiate every ver- 
dict, civil or criminal, even when given by consent of par- 
ties. And on what is this rule founded, except that the 
use of spirituous liquors may lead to abuse? I have no 
difficulty in saying with my brethren that Ican find no 
law to this effect, and where the law is silent I dare not 
make a rule by which all in the land are to be governed. 
I do not disapprove of the judgment in the case of The 
People v. Douglas, because the law, which is wiser than 
any man, has, I think, already laid down the rule which, 
perhaps, justified.the rendering of such a judgment. It 
has been shown, I think, that the common law would 
uphold no verdict rendered by a jury who had dispersed 
without a necessary cause. adjudged by the court, or ap- 
pearing on the record, or in cases short of capital, without 
permission of the parties; unless, perhaps, where the fact 
of improper communication is expressly negatived. This 
rule, venerable from its antiquity, and once admitted to be 
of undoubted obligation, is founded on the very reasons 
which induced the judges in New York to establish thezr 
rule—because such a separation necessarily leads to abuse, 
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actual abuse has followed or not. It is like the rule of evi- 
dence which prohibits all testimony from an interested 
witness, however small his interest. Many witnesses may 
be thus excluded who would testify truly ; but it is impos- 
sible to discriminate in each case how far the bias of inte- 
rest may tempt to the perversion of truth, and to prevent 
this perversion all such testimony is shut out. It is like 
the rule in equity which will not tolerate purchases of 
trustees from those having the beneficial estate, not because 
there is abuse, but because without the rule there will be 
abuses which cannot be detected, and which ought not to 
be tolerated. 

The difficulties in which these learned Judges were 
involved, I regard as a warning how slight deviations 
from established rules should ever be permitted. It is 
manifest, that their embarrassment lay in_ reconciling 
certain practices recently tolerated in their state with the 
law as it unquestionably once stood. It had been held in 
a civil case, Smith v. Thompson, | Cowen, 221, where 
some of the jurors had eluded the care of the constable, 
and went off during the night, but returned to the body 
of the jury next morning, and where no improper commu- 
nication actually appeared, that as no probability of abuse 
was seen, they would not set aside the verdict, and this 
decision was grounded solely on a previous one of Hackly 
v. Hastie, 3 Johns. 252, in which the common law strict- 
ness with respect to the Jurors not taking out papers with 
them, is supposed to have been somewhat relaxed. How 
easy 1s the descent, and how hard the return! The error 
was, that the Court would not see probability of abuse 
where the law saw it. Without reversing the case of 
Smith v. Thompson, they were obliged to hold that the 
common law rule was done away with in civil cases, and 
although not prepared to decide that it was abolished 
also in cases of life and death, they were perplexed with 
the question, why retain it in part, and not altogether ? 
And now, although they professedly abstain from carrying 
the innovation to such a dangerous length, their forbearing 
to stem it, is argued asa reason why we should sanction 
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the innovation, far beyond what they would sanction. As Juxt, 1836. 


yet, we have no such embarrassments; as yet, we have 
adhered to the common law rule in all cases, and I think 
there is nothing so inviting in the experience of those who 
have departed from it, as should tempt us to follow on in 
their wanderings. But with deference to the argument 
deduced for the state from the cases of The King v. Wolfe, 
and The People v. Douglas, I think it inverts the legiti- 
mate order of reasoning. As all human institutions in the 
progress of time become more or less disordered, so every 
legal rule, however well defined and clearly established, 
will be more or less deformed by anomalies, which may 
gradually be so incorporated into the rule itself, that they 
cannot be got rid of without violence. It may then be 
the part of wisdom to bear with them, but for their sake, 
the rule itself is not to be destroyed. In jurisprudence, as 
in logic, exceptions prove the rule. If the common law 
maxim has been so disregarded in civil cases, and in cases 
of misdemeanor, that it is hopeless to enforce it any longer, 
and as to them we must abandon law for discretion, let us 
cherish it with the greater care on those important occa- 
sions in which as yet it has been preserved inviolate. As 
far, then, as Iam able to discover, there 1s no adjudged 
case in North Carolina, or in England, or in any state of 
the union, professing to be founded on the common law, 
which would uphold me in saying, that the irregularities 
appearing upon this record, showing the possibility of 
improper communications, and the fact of such communi- 
cations not negatived, can be disregarded. The irregu- 
larities are confessedly against law; they impress on 
the verdict the stamp of legal suspicion—that impression 
is not removed; and until it be removed, the law will-not 
found a judgment on what it reprobates and distrusts. 
Such would be my conclusion, if I were unsupported 
by any adjudged eases. But it is a great relief to me to 
find that Tam not. I do not rely as confidently as Mr. 
Chitty seems to do, (1 Chitty’s Crim. Law, 633,) on the 
cases of the King v. Fowler, 4 Barn. & Ald. 273, (6 E. 
C.L. R. 273,) although I think it not unworthy to be cited. 
The record there was of a conviction in a case of felony, 
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after a verdict of guilty, “ because it appeared to the said 
Justices, that after the evidence given on the trial of the 
said issue had been heard, and after the said jurors had 
departed from the Court, in order to consider of the ver- 
dict to be by them given thereon, and before the delivery 
of the said verdict into Court, one C. O., a juror, did, 
without the permission of the said Justices, withdraw and 
separate himself from the rest of the jurors, and being so 
separated, did hold conversation with one J. C., the said J. 
C. not being one of the said jurors, of and concerning the 
said trial, and concerning the verdict then about to be 
ziven therein, therefore it was considered that the ver- 
dict given in this behalf was bad and erroneous, and 
the same was quashed by the judgment of the said 
Justices, therefore let a new jury come before the Jus- 
tices, &c.”’ This ts indeed a decision by a respectable 
Court,—that for the matters therein appearing the verdict 
is bad—and on being carried before the Court of King’s 
Bench by error, the decision was not disapproved, but 
neither was it directly sanctioned. The prisoner having been 
convicted on the second trial, and judgment being thereon 
rendered, that Court held that there was no error, for the 
first verdict was either good or bad—if good, that verdict 
supported the judgment, and if bad, then the first was a 
mistrial and a nullity, and the second verdict supported 
the judgment. Besides, there is a difference between the 
ease referred to and the present; that states an actual 
conversation of the delinquent juror with a stranger on 
the subject of the trial, while this leaves the separation 
open only to the suspicion of such improper communica- 
tions. But there are decisions of high respectability fully 
in point. | 

The case of Commonwealth v. John M‘Cawi, decided in 
the General Court of Virginia, Virginia Cases, 271, (and 
of which a note is to be found in 1 Cow. 235,) is unques- 
tionably such an one. The prisoner was indicted for 
grand larceny. The trial continued four days, on each of 
which the Court adjourned for about two hours, giving 
orders that in the mean time the jury should be kept 
together in a room by themselves, where they were 
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allowed refreshments. On their way to the jury room, at Jone, 1836. 
the second adjournment, one of the jurors having been  Srare 
unexpectedly sworn on the jury, separated from his ay, ne. 
fellows about twenty minutes, unattended by any officer. 
He ate his dinner at his boarding-house, and returned. 
Several persons asked him if the trial of M‘Cawl was 
over, to which he answered, that 1t was not; but he had, as 
he stated, no further conversation with any one on the 
subject,—denied that he had been practised with, and no 
abuse appeared. Another was absent a few minutes on a 
visit to his sick child, (this was in the morning of the 
second day,) with an officer, from whom he was separated 
about five minutes, on going into the room to see his child. 
Verdict of guilty. 

On motion to set aside this verdict, a majority of the 
Court held, that it must be set aside; that actual tamper- 
ing with a juryman was not necessary to be shown; 
that the old rule was, that the Jury on no occasion should 
separate; that this rule is relaxed only in cases of imperi- 
ous, or perhaps unavoidable necessity ; that by allowing a 
verdict to stand when a jury had separated without neces- 
sity, unless the prisoner, who is in custody of the law, 
shall show actual tampering or communication with the 
jury, this great barrier against oppression may be gradu- 
ally sapped and undermined ; that if the court had, without 
necessity, allowed a juryman to go home without an officer, 
that would vitiate the verdict; that in a free country, the 
decision should be on general principles; and that more 
good would arise from observing the sacred principle 
involved in the case, than evil from granting a new trial ; 
although in this individual instance, a verdict had probably 
been given by twelve men, in fact unbiassed. by the sepa- 
ration. The verdict was pronounced bad, and a new 
venire ordered. Whether the court, which it seems had a 
right to examine the evdence as to the separation, might 
not in this case have come to the conclusion, as a fact that 
it proved there had been no improper communication ; and 
upon that fact so established, have upheld the verdict, 
may admit of a difference of opinion. But supposing that 
fact not established, the reasons assigned for this decision, 
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clusive, that I content myselfby declaring my entire assent 
to them. | 

In the case of The People v. M‘Kay, 18 Johns. 212, 
where the judgment was arrested, and an alias venire 
ordered, because the venire on which the jury had been 
returned, was not under seal. Chief Justice Spencer 
notices a doubt expressed by the prisoner’s counsel, whe- 
ther arresting the judgment does not entitle the prisoner 
to be discharged, without being subjected to another trial. 
After showing that this will not be the case, he adds, “a 
case analogous in principle occurred in Ontario County in 
1814. A woman of colour was indicted and tried for 
murder, and found guilty. The jury had separated after 
agreeing on a verdict, and before they came into court, 
and on that ground a new trial was granted, and she was 
tried again.” Here the separation was after the verdict 
was agreed upon, which almost excludes the possibility of 
tampering. But, nevertheless, the verdict was not allowed 
to stand, because, I presume, the fact of tampering was not 
actually negatived thereby. To these decisions, let me add 
some very striking observations of Chief Justice Suaw, in 
the case of The Commonwealth v. Roby, 12 Pick. 519, 
which seem to me strongly to support these conclusions. 
He quotes the case of JCawl, and then referring to that 
of Douglas, observes, “ that the court in New York inti- 
mated that this, (the decision in JAfCawil’s case,) went 
somewhat further than the common law. Whether it would 
be adopted as the rule here, it is not necessary to inquire. 
It is manifest that by sueh separation, the jurors might be 
thus exposed.” ‘Towards the conclusion of his very able 
opinion, he adds this remark: “ The result of the authori- 
ties is, that where there is any irregularity which may 
affect the wmparteality of the proceedings, as when meat 


and drink have been furnished by a party, or where the 


jury have been exposed to the effect of such influence, as 
where they have improperly separated themselves, or have 
had communications not authorised; then, inasmuch as 
there can be no certainty that the verdict has not been wm- 
properly influenced, the proper and appropriate mode of 
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perly, and may be corruptly done—or where the irregu- : 
larity consists in doing that which may disqualify the Murune. 
jurors for proper deliberation and exercise of their reason 
and judgment, as where ardent spirits are introduced ; 
there it would be proper to set aside the verdict, because no 
reliance can be placed on its purity and correctness.” If 
Ido not greatly misapprehend the meaning of these, as I 
think, most perspicuous observations, the true distinction 
is taken, which seems to have been overlooked by the court 
in The People v. Douglas. For a breach of those positive 
rules which the law has established, in order to secure a 
fair, unbiassed and impartial trial—among which breaches 
is an improper separation of the jury—the law furnishes a 
remedy by undoing what has been unlawfully, and may 
have been corruptly done. It annuls and vacates the ver- 
dict. As to the mischiefs which result from misconduct of 
jurors, short of a breach of those positive regulations, 
made to secure the purity of trial by jury, and not appear- 
ing to Warrant a suspicion of unfairness, the proper remedy 
to be had is by a new trial. The latter is necessarily a 
matter of discretion, but the former is a matter of law. 

It is scarcely necessary to remark, that the prisoner is 
not precluded from insisting on the law, because he did 
not object to the juror resuming his place among his fel- 
low jurors. Whatever might be the effect of this implied 
assent in a civil case, in a criminal case, and especially in 
one where life is at hazard, the prisoner is to be consid- 
ered as standing upon all his rights, and waiving nothing 
on the score of irregularity. In the view whieh IT am 
obliged to take of this case, the ézme of the juror’s absence 
cannot affect my judgment. As matter of evidence to the 
court below, upon an inquiry whether there had been any 
improper communication, it would have been a material 
circumstance. The facilities for improper intercourse may 
have depended much on the length of the period, during 
which the juror was suffered to go at large. But unless 
the time be so spent that I can judicially say that such 
intercourse was wmposstble, I must adhere to the rule which 
holds an unexplained separation suspicious. 
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I see no alternative between a steady adherence to the 
law, which vitiates a suspected verdict, or leaving the ques- 
tion of its validity or invalidity to depend on the discretion 
of the presiding judge. To the adoption of the latter 
branch of the alternative, I have insuperable objections. It 
would be oppressive to the judge, dangerous to the com- 
munity, and at variance with the settled principles of our 
law. It is impossible, indeed, not to confide discretion to 
judicial magistrates, but I am sure that, while every 
enlightened friend to free government holds unnecessary 
discretion to be tyranny, every conscientious judge will 
say, that of all his duties, none are so distressing as those 
wherein he can find no certain rule, but is left to his own 
notions of fitness and expediency. It was remarked by 
Lord Expon, that he had often far less difficulty in deciding 
on the merits of a difficult chancery suit, than in determin- 
ing on the question of costs ; because costs in that court are a 
matter of discretion. As the exercise of this discretion could 
not be reexamined, there would be no uniformity of decision. 
One judge, who had old fashioned notions, would suspect 
every verdict which the former law of the land held to be 
suspicious; another less rigid would not indulge this sus- 
picion, unless there was matter shown indicating probable 
abuse; while a third, yet further advanced in liberal 
notions, would suspect none, until abuse actually shown. 
Some would require the jurors to be examined on oath; 
while others might deem them incompetent on a question 
as to their own misconduct. Optima est lex que minimum 
relinquet arbitrio judicis, optimus gudex quit minimum sibi. 
The grant of such a discretionary power would be repug- 
nant (so, at least, I think) to the principles of our institu- 
tions. When they give a discretion, it is usually, and 
always ought to be, a discretion of grace and indulgence. 
Thus our act of 1815 (Rev. ch. 895,) authorises a judge to 
grant a new trial to a defendant convicted of a criminal 
charge. It is indeed a mighty power, but it is a power 
only to do mercy. ‘The prisoner has been tried according 
to the forms of law, has had the full exercise of every legal 
privilege—has been convicted regularly by the appropriate 
tribunal, and can complain of the withholding of no right, 
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if the judge declines to interfere between him and the sen- Juss, 1836. 
tence of the law. But to vest the judge with the irre- State 
sponsible and uncontrollable power to dispense with posi- yy,,,9n. 
tive legal requirements, intended to secure the upright 
administration of justice, and to decree when their non- 
observance should, and when it should not, invalidate what 

was done in contempt of them—ought not to be, under a 
government of laws. 

The trial by jury, justly considered as the strongest 
security to the liberties of the people which human saga- 
city ever devised, as well as the happiest contrivance for 
cherishing among all an affectionate attachment to the 
laws, in the administration of which they act so important 
a part--must be kept under the protection of law, and 
not left under the patronage of its ministers. If the old 
rule be disregarded, new ones must be devised. To pro- 
ceed wholly without rule would be intolerable, and the 
courts, for their own convenience, as well as for the public 
order, would be obliged, as it seems that the judges in New 
York have done, to make rules. With the most sincere 
deference for the opinion of my brethren--for as none 
know them better, none can respect their advised judg- 
ment more than myself. I do believe that we have such 
a rule already, “not the product of the wisdom of some 
one man, or society of men, in any age, but of the wisdom, 
counsel and observation of many ages of wise and observ- 
ing men’”—-that this rule declares a verdict rendered by 
jurors who have gone at large suspicious—and requires of 
its ministers, unless it is seen that, in fact, there could not 
ée the tampering, or improper communication, which 
the law suspects, to pronounce it bad. 


Per Curiam. Judgment affirmed. 
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AMOS WADE te. DANIEL L, RUSELL. 


When the shipper agreed to load a vessel “in a reasonable time,” a wis 
held, that he was bound to pay for every unreasonable delay that 
occurred; and the fact of his residing at a distance from the shipping 
port, made no difference inthe obligation created by the articles. 


Tuis was an action of pepr, brought upon the follow- 
ing instrument. “It is hereby agreed, between Amos 
Wade of the one part, and Daniel L. Russell of the other 
part, witnesseth that Amos Wade hereby agrees, that the 
Schooner Wade shall after she returns from New York, and 
makes another coasting voyage, return to Swansboro and 
take a load of turpentine, for the said Russell to New York, 
at fifty two and an half cents per barrel. And in case 
the said Wade may refuse to comply, he shall forfeit and 
pay to the said Russell, the sum of two hundred and 
fifty dollars: and it is further agreed, that in case the 
said Russell shall fail to load the said schooner Wade. in 
a reasonable time after her arrival at Swansboro, at the 
above freight, he shall forfeit and pay to the said A. Wade 
the sum of two hundred and fifty dollars. | Witness this 
our hands and seals, Newburn 12 February, 1833. 

(Signed,) Dantet L. Russeuy. (1. s.] 
Amos WapE. FE. 8.) 


The breach assigned in the declaration, was the failure 
of the defendant to load the schooner Wade in a reasoma- 
ble time after her arrival at Swansboro. The defendant 
pleaded—general issue—covenants performed and not 
broken. 

Upon the trial at Craven, on the last Circuit, before his 
Honor Judge Satunpers, it appeared in proof, that the 
Schooner Wade, arrived in ballast at Swansdoro on Satur- 
day the 16th of April 1833; that her ballast was thrown 
out on Tuesday following, and that on the next day, viz. 
on Wednesday, she hauled alongside the wharf, and was 
ready on the evening of that day to take in her load; that 
on the same evening, or the next morning (Thursday) the 
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defendant had notice that the schooner was ready to Junz, 1836. 
receive her load: that the defendant had no turpentine on Wave 
the said Wednesday at Swansboro, and did not have the piv. 
same there till the following Saturday: that on Monday, 
they began to load the schooner, and the turpentine was 
received and the vessel loaded on the following Wednesday. 
That neither the plaintiff nor his captain made any 
objection to receiving the load, and that the defendant 
was willing to pay twelve dollars for the detention, which 
the captain said he was not authorised to receive. It was 
further in evidence that the defendant lived about ten 
miles from Swansboro, and that the plaintiff was aware 
of this, at the time he made the contract in question.— 
His Honor instructed the jury “that the plaintiff was 
bound to show that he had his vessel at Swansboro, within 
a reasonable time after performing the trips mentioned in 
the contract, and had given the defendant notice of his 
readiness to take the load on board. So the defendant 
was bound to have the turpentine at the place in readiness 
to load the vessel after her arrival. If they were satisfied 
that the vessel was prepared to receive her load on 
Wednesday the 20th, and that the defendant was notified 
of that fact, on that day, or the next morning, they would 
give the plaintiff damages for each day’s detention after 
that time, until the day whem they began to load; and 
for every day afterwards, provided there was any unrea- 
sonable delay in loading after Monday, the time the 
turpentine was in readiness for delivery.” It having been 
proved that fifteen dollars was a reasonable demurrage 
per day, for vessels of the size of the Wade, the jury found 
a verdict for sixty dollars damages in favour of the plaintiff. 
The defendant obtained a rule for a new trial; upon which 
being discharged, he appealed. 

W. C. Stanly, for the defendant—The Judge was 
mistaken as to tae meaning of the contract. The defen- 
dant. was not bound by it to have the turpentine at the 
place of delivery, upon the vessel’s arrival there. He 
was only bound to load within a reasonable time. He 
lived ten miles from Swansboro, which was known to the 
plaintiff, at the time when the contract was made. The 
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to whether the vessel was loaded within a reasonable 
time, or whether there was any unnecessary delay. In 
some cases, the question of the reasonableness of time, 
is one of law, but where a variety of circumstances are 
taken into consideration, the whole must be left to the 
jury, to find what is reasonable time. 

2nd. The cargo was received on board the vessel with- 
out any objection on the part of the plaintiff, or his 
captain, which was a waiver of the delay. Chitty’s Cont. 
273, note n. 

No counsel appeared for the plaintiff. 


Rurrin, Chief Justice.—It, is imputed as an error in 
the opinion of his Honor, that it absolutely requires the 


articles intended to be shipped to be at the shipping port 


before, or as soon as the vessel was ready to receive her 
cargo. It is said, the agreement contains no such clause; 
and that it could not be material to the plaintiff where 
the cargo was, provided it were put on board in a rea- 
sonable time. 

It is true, there is not in the charter party a distinct 
provision, that the defendant should have the cargo at 
Swansboro at any particular time. Had the plaintiff 
declared on the deed as containing such a stipulation, 
either expressly or according to its legal effect, as a sub- 
stantive stipulation, there would have been force in the 
objection. But that is not the case. The gravamen of 
the complaint is not, that the cargo was not at the place 
upon the arrival of the vessel, but that no part of it was 
put on board for four days thereafter, and that the vessel 
was thereby unnecessarily and unreasonably detained for 
that period. That is the breach assigned in the declara- 
tion. Upon the case thus stated, the alleged error appears 
to us to be a mere verbal criticism upon the language of 
the Judge, as laying down a general proposition, instead of 
regarding it in connection with the point actually in con- 
troversy between the parties. 

Had the turpentine been on the wharf at which the 
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vessel was lying, and the merchant refused or neglected to Juz, 1896. 
deliver it, no one would say that the owner ought not to | Wane 
have compensation for the detention. The defendant in p... 
this case, is no Jess the anthor of the delay than if he had 
wilfully withheld the cargo; and the loss to the plaintiff is 
the same in both cases. So likewise, is consequently the 
injury, unless the stipulations of the parties allowed to the 
defendant, a longer time to load, in the case which has 
happened, than he would have generally. The contract ts 
silent as to any particular number of days to be allowed 
for loading, or during which the vessel might be detained 
upon demurrage. It is in general terms, that the defen- 
dant shall furnish a cargo at Swansboro, and load the 
vessel in a reasonable time after her arrival. There is 
nothing, therefore, in the instrument to exonerate the 
defendant from the ordinary liabilities of a merchant, con- 
tracting to ship on freight, at a particular port; which, 
necessarily, includes a delivery at that place, and at the 
time agreed on. But it is obvious, from the evidence 
offered by the defendant, that on the trial he insisted, that 
although the delay might be deemed unreasonable if he 
had lived in Swansboro, and had his turpentine on the 
beach, yet it was excused in him, because he resided ten 
miles off, and could not sooner bring the articles to the 
vessel, after notice of her readiness. It was in reference 
to this pretension, that the Judge laid it down that the 
defendant was bound to have the cargo at the place in 
readiness to load the vessel at her arrival; not as we 
understand him, that the plaintiff could recover merely 
because the cargo was not at the place, but that a delay 
in loading was not justified by the circumstance that the 
cargo was not at the port, but at the defendant’s residence, 
and that, to save himself from damages for the detention, the 
defendant ought to have had the cargo at Swansboro, instead 
of at hisown house. In that opinion this Court concurs. 
If the defendant was not confident of providing the carge 
by the arrival of the vessel, he should have protected him- 
self by a reservation of so many day’s detention. The 
excuse that he could not buy the cargo at all, would be 
as satisfactory as that he could not have it at the place in 
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due season. Nor will it do for him to say, that he used 
diligence to get it there after the vessel arrived. By 
the agreement, the vessel is to wait for nothing, after her 
arrival, but to be loaded. It is presupposed that the cargo 
isin readiness; and that she will be detained no longer 
than is necessary to put it on board. In this sense, there- 
fore, we think it correct to say, that the shipper was bound 
to have the cargo there or pay damages for its detention. 
To the plaintiff it is the same, whether the defendant 
would not, or could not, load the ship in a reasonable time 
after her arrival. 

It is not material to consider whether the jury or the 
Court must ordinarily determine the question of reasona- 
ble time. A case proper for the jury, perhaps, might 
have been made upon evidence as to the size of the vessel, 
and cargo, the assistance to be had at the port, and the 
usual time occupied in loading at that place, if the dis- 
pute had been, whether the shipment begun in due time, 
had been completed in due time. But this verdict confines 
the damages to the period during which the vessel and 
crew were kept entirely idle. For that delay, the plaintiff 
is entitled, in law, to recover. A delay in beginning to 
load for four entire days must be unreasonable. 

Per Curiam. Judgment affirmed. 


+ ee 


DEN ex dem. JOSEPH M‘D. CARSON v. JOIN MILLS and 
LOWRY BURNETT. 


Ithough the possession of part ofa tract of land is in law the possession of 
the whole when there is no adverse possession, yct if the land be eomposed 
of ditferent tracts, held under different grants, and described in the deed te 
the person in possession by different boundaries, an actual possession upon 
one does not in law extend to the other; and if both are covered by an elder 
erant, the Statute of Limitations pertects the title of that only on which 
there was an actual possession. 


Tis was an action of ryEcTMENT, tried before Srrance, 
Judge, at Rutherford, on the last Circuit. 
The lessor of the plaintiff claimed title under two sepa- 
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sary to consult the annexed map. Crnden 


DD 
Burnett. 


i 
Upper or North A of the Chart. 
i 


AOALV]T Prarg 


YSshuey 951094 


iS 
cer 
= . 
= 
= 
ail 
gs 
=) 
_— 
> 
Oo 
=e) 
par) 
o 
2! 


First, he claimed title under a grant to one John Bur- 
nett, which issued in the year 1767, and is represented on 
the map by the lines H, I, J, K. The defendant claimed 
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in 1780, and is represented on the map by the lines A, B, 
C, D; the other was dated in 1801, and issued to Ben- 
jamin Cook, and is represented on the map by the lines 
G,B,E,F. The land covered by the two last-mentioned 
grants, was conveyed by separate deeds from the respective 
grantees, or those claiming under them, to one Murray, 
who in 1813, conveyed them both by one deed to the 
defendant Mills, describing them as “that tract or tracts, 
pieces or parcels of Jand, in, &c., on, &c., included in two 
surveys, Viz., one tract containing, &c., beginning, &c., 
(as in the grant,) granted to Samuel French, on, &c. 
Also one other tract, beginning, &c., (also as in the grant) 
granted to Benjamin Cook, on, &c.” In the habendum, the 
description was, “ which said tracts, pieces, or parcels of 
land, &c.” Immediately after his purchase, the defendant 
Mills took actual possession of the land conveyed by the 
grant to French, where it interfered with the lines of the 
grant to Burnett, but not where it interfered with those of 
the grant to Cook, say at Y; and continued this possession 
within the boundaries of the grant to French until the 
year 1829, when he leased to the defendant Burnett that 
part of the land covered by the grant to Cook, which 
interfered with the grant to Burnett, who took possession 
and committed the trespass for which this action was 
brought, say at X. While the defendant Mills was 
in possession as above stated, the lessor of the plaintiff 
purchased from the heirs of Burnett, who had been long 
out of possession, and with whom he could show no pre- 
vious connexion; but he was in the actual possession of 
a small piece of land at A, covered by both the grant to 
Burnett, and that to French, where the latter crossed 
Green River. The only colour of title under which 
he held was a grant to William Walton, for one hundred 
acres, described on the map by the lines L, M, N, O, P, I, 
and calling for the river as one of its boundaries, and 
which also covered the small interference between the 
grants to Burnett and Frencheat A. The possession of 
the lessor of the plaintiff on the south side of the river,. 
was confined to the lines H, P, G. F, and did not extend. 
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to any part of the land covered by the grant to Cook. Jone, 1836. 
Secondly, the lessor of the plaintiff claimed as follows:— Carson 
He produced a grant dated in 1798 to William Walton, pyaverr, 
for one hundred and fifty acres, R, 8S, T, U, V, X, and 
deduced the title by mesne conveyances to himself. He 

proved that at the date of this grant, Walton was the 

owner of the two tracts of land designated on the map as 

David Harvev’s and George Parrish’s; he contended, that 

after running the courses of the grant to X, the next course 

being then “ with his own line south forty degrees east, 

and with Murray’s line two hundred and six poles, to a 

stake in Murray’s line—thence south six east to the 
beginning”—he must either follow X, Z, H, and thence to 

the river, and thence down the river to Murray’s line at 

G, and thence go directly to U, the beginning; or he must 

follow Murray’s line A, B, to its termination, and then 

run to the beginning; or else, running according to the 

course and distance, he must from V, run the line of his 

survey to the nearest point in Murray’s line A, B, and 

then to U, in either of which cases the /ocus in guo would 

be included in his grant. There were no marked lines 

found upon any of Murray’s lines, except upon the line 

C, D. 

The plaintiff then offered to show trespasses by the 
defendant Mills at other points beside X, but as Mills had 
made himself party to defend the possession of his lessee, 
Burnett, the Judge refused to admit the evidence. His 
Honor instructed the jury, that although the plaintiff 
might have recovered upon a demise by the heirs of 
Burnett, the defendant was so adversely in possession of 
the land covered by the grants to French and Cook, at the 
time the lessor tock his deed from them, as to prevent a 
recovery on the demise set forth in the declaration. That 
as to the second mode in which the lessor of the plaintiff 
sought to establish his title, it was their province to ascer- 
tain whether the descriptive objects mentioned in the 
grant to Walton, were to be found, and where and what 
land was embraced within them: that in locating grants 
where all the objects of description referred to were to be 
found, :and the several modes of description, in their appli- 
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each other, there was no difficulty; but where various 
descriptions in a grant could not be made to harmonise 
with objects as they existed, that description in which 
there was least room for mistake, should be taken: that 
other more particular rules had been adopted, which were, 
that where a natural boundary was called for, it must be 
adopted, to the exclusion of all other descriptions: that 
where trees had actually been marked for boundaries, they 
must be taken in exclusion of any other description except 
a natural boundary: that the lines of other grants, when 
distinctly marked and established, was a description to be 
preferred to course and distance: that when the descrip- 
tion was by course and distance alone, they were of neces- 
sity to be followed—as they were when they were accom- 
panied by descriptions of existing objects which could not 
be found: that in the application of these rules, if they 
were satisfied of the existence of any line of Murray’s 
regularly marked and distinctly known at the date of 
the grant to Walton, and indicated by something more 
certain than course and distance alone, whether that line 
was the line A, B, or any other line, and further believed 
that was the line referred to in the grant to Walton, they 
were bound so to locate the grant.as to reach it, and 
include some part of it; but that if they believed no such 
line ever existed, except as indicated by course and 
distance, there were no means left of locating the grant, 
except by following its calls. 

The counsel for the plaintiff moved his Honor, to in- 
struct the jury that the possession of a part of a tract of 
land did not extend to the whole thereof, when the proper 
title under which it was held interfered with an elder 
grant, although he who claimed title under the oldest grant 
was not in the actual possession of any part of the land 
covered by it. His Honor declined giving this instruction, 
but informed the jury that when two persons were in pos- 
session of parts of their land covered by paper titles which 
interfered, neither of them having actual possession of 
land within the interference, the law adjudged the posses- 
sion of the interference to be in him who had the oldest 
title; but when he who had the oldest title was in posses- 
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sion of no part of the land covered by it, and he who Jonz, 1836. 
had the youngest title was in the actual possession of any Carson 
part of the land covered by it, although his possession did une come 
not extend to the interference, the law adjudged his pos- 
session to be. co-extensive with his paper title, notwith- 
standing its interference with the elder title. 

A verdict being returned for the defendant, the plaintiff 
appealed. 


D. F. Caldwell and Badger, for the plaintiff. 
Pearson, for the defendant. 


Rurrin, Chief Justice.—Several exceptions are taken to 
the instructions in this case. Those principally discussed 
and relied on relate to the opinions expressed by the Court 
on the extent and effect of the defendant’s possession. Hav- 
ing refused to give certain instructions praved for by the 
defendant’s counsel, the court laid it-down to the jury, that 
‘when two persons were in possession of parts of their 
lands, covered by paper titles which lop, neither having 
any actual possession within the loppage, the law adjudged 
the possession in him ‘who had the elder title; but where 
the holder of the elder title was in possession of no part of 
the land covered by his title, and he who had the younger 
title was in possession of any part of the land covered 
thereby, although such possession might not be within the 
loppage, the law adjudged his possession co-extensive with 
his title, notwithstanding its loppage upon an elder title, 
of which there was no possession.” The materiality of 
this instruction to the rights of the parties, upon the facts 
stated in the record, is not perceived. For if the two 
tracts conveyed by Murray to Mills are to be regarded as 
one, so that the entry by Mills into either portion is an 
entry into the other portion of the entire tract, then Mills 
had made such an entry, within the admission of the 
plaintiff’s counsel, for he was actually possessed of that 
part of the French patent which the patent to Burnett also 
covered. If, on the other hand, the two tracts continued 
several after the conveyance to Mills, then the possession 
on the one eculd not embrace the other, unless the other 
instruction, which will be hereafter noticed, be correct : 
which would render the one now under consideration un- 
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necessary and immaterial. We might, therefore, be 
relieved from passing on this, without omitting any duty 
to the parties. But we conceive the doctrine involved in 
the instruction to be of such importance as to entitle it to 
notice ; and since the opinion of this Court upon one part 
of it is to be contrary, that we are not at liberty to give 
to it the sanction of our silence. 

To the former of those positions we fully subscribe. If 
a part of a tract of land be covered by two deeds, and he 
who has the better fitle be in possession, not of that, but 
of another part of his tract, he has, by legal intendment, 
the actual possession of the whole, unless the other have a 
possession within the intersecting lines. Why? For the 
plain reason, that both parties cannot, at the same time, be 
seized of the same land, under their respective deeds; and 
therefore, he who has the title is deemed in the exclusive 
possession, since he can have no action against the other 
for any possession by him. 

The same reason applies with equal force to the case 
supposed in the latter branch of the instructions; from 
which this Court dissents. The error, as it is esteemed 
by us, has its root in an assumption of fact, which is not 
warranted by the law, and is contrary to a legal presump- 
tion. It assumes that the true owner is not in possession. 
Now that cannot be, unless another have the actual pos- 
session ; for, by force of his title, he has constructively the 
possession until it be destroyed by an adverse possession ; 
and there can be no adverse possession, against which the 
owner cannot have an action to recover the possession. 
The question is, what sort of possession in another will 
terminate that which the owner has by construction, so as 
to enable him to say, that he 1s out of possession, and to 
demand it frem the other? Certainly, as we think, it must 
be an actual possession of some part of Azs land. If the 
possession be outside the interference, he cannot maintain 
ejectment; for that can be done only by showing a tres- 
pass on the premises, described in the declaration, that is, 
within the boundaries of his own deed. In the case sup- 
posed there is no such trespass; for the actual possession 
of him who is considered the wrong doer, is admitted not 
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to be within the land of the other. It is not correct to 
state, therefore, that the owner is out of possession, because 
he is not actually seated on any part of his land. His 
possession exists in his whole tract, until some part of that 


be usurped by another, so as to oust him from that part,. 


and there can be no such usurpation but by occupation 
within the better title. In ttzrandolph v. Norman, N. 
C. Term Reports, 132, it is laid down, that “ persons own- 
ing adjoining tracts of land, which lop upon each other, 
neither being in the actual possession of the part covered by 
both conveyances, will be deemed in possession according 
to the title.” Here it will be perceived, that as being an 
immaterial circumstance, no notice is taken of possession, 
on either side, of those parts of the tracts not covered by 
both deeds. In the recent case of Green v. Harman, 4 
Dev. 158, the Court took the rule as settled, “ that if there 
be two patentees, the entry of the younger on his own 
land does not oust the other, unless it be on that part of 
the land covered by both titles.” In Dobéins v. Stephens, 
ante 5, it was repeated in these words: “if neither claim- 
ant be in actual possession of the land covered by both 
deeds, the seisin is in the owner, but if one of them be on 
that part, and the other not, then the possession of the 
whole interference is in the former.” Why? Because he 
can then be sued for the whole. We find the same doc- 
trine established in other states situated like ourown. In 
Kentucky it was thus held, in Frimble v. Smith,4 Bibb, 257, 
and in Smith v. Mitchell, 1 Marshall, 207. In Talbot v. 
M Gavock, 1 Yerger, 262, the Judges of the Supreme Court 
of Tennessee admit it to be clearly so at common law, 
and under our act of L715; and the majority of the Court, 
in able opinions, maintained it as applicable to a new 
statute of that state, which enacted that “any person 
holding seven years peaceable possession of land under a 
grant or deed, shall be entitled to hold possession, in pre- 
ference to all other claimants, of such quantity of land as 
shall be specified in his or her grant or deed.” Notwith- 
standing these last words, it was adjudged, that a posses- 
sion of “the disputed land’” was meant; and, therefore, 
that where the part actually occupied is not within the 
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June, 1836. bounds of the elder title, the owner is not barred. Indeed 
Carson jt would be strange, if the law were against the fact, to 
Busserr, construe an entry into part to which the party had right, 
to be also an entry into another part to which he had no 
right; a construction the more harsh and unjust, because 
the sole effect of it is to put out him who has the right, 

without giving him any remedy therefor. 

The Court further instructed the jury, that, under the 
circumstances stated in the exception, Mills was in 1817, 
in the adverse possession of the tract granted to Cook, so 
as to prevent the deed then made by Burnett, from passing 
any title in that tract to the lessor of the plaintiff. To this 
instruction several objections are taken. 

It is urged, first, that the entry of Burnett into any part 
of the land, covered both by his deed, and that to Mills, 
claiming the whole, vested the possession of the whole in 
him, and determined the possession of Mills; and that the 
acceptance of the deed for the whole from Burnett, by the 
lessor of the plaintiff, then in the occupation of the small 
piece on the north side of the river, is equivalent to such 
an entry by Burnett himself. This objection goes much 
beyond the claim of the plaintiff in the Superior Court, 
and, if well founded, would render the deed effectual for 
the French, as well as the Cook tract; which seems not 
even to have been contended on the trial. We think, how- 
ever, thatit is not tenable as to either. 

When one Without considering all the purposes to which an entry 
is ousted, Of the owner into part may enure, or to what extent an 


and after- 


wards oe entry on a trespasser may determine his possession, the 
ters an ‘ 
sealsadeeqd Court agrees that such an entry so far reinstates the owner 


upon the jn the possession, as, at the least, to render his conveyance, 
land, the . : : 
entry de. sealed and delivered, on the land, valid; and that it may 


ieee be the same, when he conveys to one who is already in 
ofthe dis. possession, as well as the other trespassers, and claiming 
seisor, and . . . 
ihe desde adversely tohim. But this principle cannot reach a case 
operative. in which the two possessions supposed are clearly of diffe- 
Butifhe vent portions of the land, as distinct parcels. The owner 
be ousted of ay 

separate may be disseised of one part of the same tract of land by 
parts of the 
land by two OE person, and of another part by another person, each 
trespassers, claiming the part in his own possession, and not claiming 


OF NORTH CAROLINA. DOO 


the other. A recovery from one does not disturb the other ; Juve, 1836, 
much less will the entry upon one oust the other. Here Carson 
Carson and Mills had such several possessions of distinct pon cprr, 
parcels of the French grant. Neither was answerable for and makes 
the wrong of the other, and the owner might obtain com- eer 
plete redress against one, without seeking any from the to one of 
other. There was no entry, in fact, upon Mills, and we {et 
cannot, without going beyond the intentions, at the time, oe 
of the parties themselves, say that his possession—as far as by the 
it extended—was legally terminated or suspended by the ther. 
entry on Carson, or by the deed to him, while in possession 
of a particular parcel, under a different claim. The only 
question, then, is, how far Mills’s possession legally 
extended. It was areal positio fudis on the French grant, 
and therefore the lessor of the plaintiff undoubtedly 
acquired no title to that part, and the instruction is not 
upon this objection, erroneous. 

We are then brought to the inquiry, whether Mills also 
had possession of the Cook grant, to which the instruction 
is, by its terms, confined. If he had not, the deed to the 
lessor of the plaintiff passed that, and the plaintiff was 
entitled to a verdict; and, consequently then, ought to 
have anew trial. There was no actual possession of It, 
indeed; no clearing on it by Murray, Mills, or- any other 
person, until Burnett leased from Mills in 1829. 

The principle on which his Honor proceeded, is, that 
possession of part is the possession of the whole; and here 
Mills lived on part of the disputed land; that is, on what 
is covered by both deeds. We think the principle does 
not reach this case. Upon a reason similar to that on 
which the preceding objection was deemed invalid, namely, 
the division of the land into distinct parcels, we think the 
rule was misapplied to this part of the case. The doc- 
trine, from its nature, can only relate to an entire thing; a 
possession of part being a possession of the whole—of what ? 
of that of which it is a part ; and not of that which ts sepa- 
rated from it. It is contended, however, that these tracts 
were united and became one, because the same person 
owned both, and acquired them by the same conveyance. 
Neither of these circumstances necessarily tends to such a 
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conclusion, nor do they in conjunction. The law gives 
possession to the owner of land not occupied by another. 
But where the title is not derived by a conveyance, but is 
set up as constituted by possession, it must be an actual 
and not an ideal possession. Of the same nature must be 
the possession of a trespasser, to render the deed of the 
owner inoperative. Now the owner and occupant of a 
piece of land may purchase another piece, adjoining; and 
if his title to it be good, he is in possession without more 
doing. Even in that case, the several parcels do not 
necessarily lose their distinct character, and sink into one 
whole. They may do so, for many purposes, if the owner 
so regards them, anda great variety of circumstances may 
satisfy the mind that his intention was the one way or the 
other; as giving a general name, or cultivating as one 
plantation, or the reverse. But it cannot be admitted that 
they are united for any purpose, by the mere facts of being 
claimed by the same person, and being adjoining to each 
other; and much less. that they can thus become united, 
to the prejudice of third persons. The purchase simply, 
or any declarations of the purchaser, unaccompanied by 
acts on the land, give no action to the owner; at least, 
none founded on his possession, as continuing, or as being 
ousted. Burnett could not have brought ejectment against 
Murray for the Cook land, upon his purchase of it in 1802, 
for that being the only parcel described in the declaration, 
the possession of the defendant must be shown to be within 
that. Although Murray might have given a general name 
to both, under which both would have passed as one tene- 
ment under his will, or by his deed; yet he did not occupy 
any part of the Cook grant, and, for the reasons before 
given, was, consequently, not in possession of it, so as to 
oust Burnett therefrom. Did the deed to Mills producea 
new state of things, and make what was not a possession 
in Murray become a possession in Mills? Ordinarily, not 
more than one tract is conveyed in the same deed; for if 
the vendor acquired the estate in several contiguous par~ 
cels, when united in him as to the title or the claim of title, 
and sold together, they are usually surveyed together, and 
described as a single tract. Hence the purchaser, In pos- 
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session of any part of the land conveyed by that deed, is June, 1836. 
said to be in possession of the whole, and according to his Carson 
deed, for the deed professes to pass but one thing. But pyaserr, 


to make them one whole, by force of a conveyance of them 
to the same person, and by the same instrument, the change 
of character ought explicitly to appear in the conveyance. 
He who actually succeeds to nothing more than the actual 
possession of his predecessor, ought not to require, pre- 
sumptively, a larger actual possession, unless it be clear 
on the deed, that he did not take the estates as the other 
had them, and, therefore, did not hold them as he held 
them. If the description be not by a common name, or 
by lines going around both, but be of each tract as of a 
separate parcel, not stating even that they adjoin, the idea 
of undivided unity is excluded. Such, we think, is the 
character of the deed set out in the exception. Upon the 
most favourable construction for the defendants, it is but 
equivocal. It purports to convey all the “ tract or tracts, 
pieces or parcels of land lying on the south side of Green 
river, included in two surveys, to wit: The first tract 
containing one hundred acres, beginning, &c. and granted 
to S. French, on the 25th day of March, 1780: Also one 
other fifty acre tract, beginning, &c. and granted to B. 
Cook, on the [8th day of November, L801; the above 
tracts supposed to include by estimation, one hundred and 
fifty acres, more or less; which said pieces or parcels of 
land, he, the said P. Murray, doth hereby bargain and sell 
unto the said John Mills, and his heirs.” The only word 
on which a plausible argument for the entirety of the land, 
can be founded, is “ tract” in the beginning. But the effect 
of that is neutralised by those immediately succeeding, 
“or tracts, pieces or parcels.” These expressions alone 
might leave it doubtful in what sense the parties under- 
stood their contract. If so, it ought not to be taken most 
favourably for them against third persons. But that doubt 
is, IN our opinion, removed by what is subsequently stated, 
and omitted in the deed. It proceeds to denominate the 
land as “ the first tract,’ and as “ also one other tract ;” 
and particularly describes each by its several boundaries, 
according to the patent for it, andin the habendum clause 
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again calls them tracts, pieces, parcels, and omits the fact 
of their contiguity. There is then nothing in the deed 
common te both, but the consideration and the warranty ; 
which may as well be where the two tracts are remote, as 
where they adjoin. If they were, in fact, remote, the pro- 
priety of this qualification of the rule, that possession of 
part is the possession of the whole, would be manifest. 
That shows that the whole meant is that which is accord- 
ing to the deed, a whole. If that be true, it follows, that, 
although they adjoin, yet if they be not described as adjoin- 
ing, so that it might be seen that they were to pass as one 
entire thing, they must pass as distinct parcels, according 
to their respective boundaries; and the possession of one 
cannot be the possession of the other; for that would not 
be according to the deed. Mills was not more liable to the 
action of Burnett, in respect of the Cook tract, merely 
upon his purchase and his entry into the French tract, 
than Murray was upon his purchase of the Cook tract, 
and previous and continuing occupation of the other. In 
other words, the possession of one tract of land, as such, Is 
not the possession of another tract, although they happen 
to adjoin. There must be an actual occupation of some 
part of each, to oust their respective owners. 

Upon the construction of the patent to Walton, the 
opinion of the Court ts against the plaintiff’ We do not 
understand the judge as laying down a general position, 
that the call for another’s line is to be disregarded, if it had 
not been marked, and was to be ascertained by running 
the course and distance from a given point. We cannot 
so understand him, for if that point be known the line must 
be certain. We take the language with the context, and 
with a reference to the case before the court; and, so con- 
sidered, we concur in opinion with his Honor. The 
object in all boundary questions is to find some certain 
evidence of what particular land was surveyed, or was 
intended to be conveyed. Course and distance approaches 
very nearly to permanent certainty if any one of the der- 
mint be identified; and that is the usual description. But 
there may be a defect in the Instrument, so as to run the 
line inaccurately; or there may bea mistake in setting 
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down the course and distance. If, therefore, other things be Juns, 1836. 


called for, as to which there is less probability of error, they 
shall control the other calls. Such is the case where the 
call is for a natural boundary; with respect to which there 
is but little fear of mistake at the time of the survey, and 
but little difficulty in identifying it at a subsequent period. 
But even in that case, eviderice may show which is, for 
instance, the stream called for, or which the parties took 
to be that to which they have given the name; though 
the necessity for such evidence seldom arises, because par- 
ties cannot readily fall into such mistakes. When the 
call is for the line of another, it has also been held that 
course and distance may yield to it. But it 1s, obviously, 
not so decisive as the call for a natural boundary; and the 
mind may be under a perfect conviction, from other cir- 
cumstances, that the mistake is not in the course and 
distance, but in supposing that the other had a line at the 
end of the course and distance. If that conviction exists, 
there ought to be no deviation from course and distance. 
Such, it seems to us, is the case here. If, for instance, the 
line be proved, satisfactorily to the jury, to beat a particu- 
lar place, and they can collect that at the time of the 
conveyance, in which it is called for, it was an established 
line, known or reputed to be there, which is to be presumed 
prima facie, then it affords a ground for the further pre- 
sumption that the parties meant to go toit. Soif the 
call be for a particular identified corner of the tract. Thus 
we understand the rule, as laid down by Chief Justice 
Taytor in Cherry v. Slade, 3 Murph. 90. But if the 
jury be satisfied that, at the time of the survey, there was 
no known line, and that it was understood by the parties 
to be at a different place from what it turns out to be, we 
think they must abide by the course and distance. As 
evidence upon these points, that is, whether there was a 
known line, and which is the line meant or understood by 
the parties, the facts that the line was marked or unmarked, 
that the corners were or were not previously identified, 
that the owner claimed up to a particular line as his, or 
that there was ne previous claim or reputation, are most 
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Joxx, 1836. material. If the jury believed upon all these points, in the 
Carson negative, then such a line, although it can now be ascer- 
Bornerr, tained mathematically, ought not to conclude; because it 

does not furnish as probable and rational data, for the 
ascertainment of the actual location, as the course and dis- 
tance. It would be appealing from evidence, certain to a 
common intent, to a thing altogether unknown to the par- 
ties at the time. This, we take it, was the meaning of the 
charge to the jury; and we deem it proper in the particu- 
lar case. Only the first line of the French tract was 
marked, and the other four were open, and there was no 
evidence that any one of the four was known, even by 
reputation, or that any person lived on the land or claimed 
to any particular points. The line called for, if it be that 
now ascertained, cannot be reached in any one of the 
methods claimed by the plaintiff, without adding greatly 
to his quantity of land, inserting another line in his sur- 
vey and patent, and including a large portion of the land 
previously granted to Cook. These circumstances afford 
almost conclusive proof that this was not the line called 
for, and that the parties believed that Murray owned the 
land between Cook and Walton, as laid down in the plot, 
and that his line began at the termination of that of the 
Harvey patent, and pursued the same course. If so, the 
call ought not to overrule the other calls, which are certain 
in themselves. 

When a The Court is also of opinion, that the plaintiff could not 

landlord — give evidence of other trespasses of the landlord himself. 

een. He did not become sole defendant, as claiming title to all 
ant to pro- the land mentioned in the plaintiff’s declaration; of a great 
tect the : : Sat ; 

possesionof part of which, indeed, the lessor of the plaintiff was, him- 
the planta self, in possession. But he united with Burnett in his 
cannot,on defence; that is, to show that the plaintiff had no title to 
noe the land in Burnett’s possession. It might not be neces- 
trespasses_ sary in such a case to prove Burnett in possession of any 
pled particular place, as against the landlord; who admits him 

a. him- {o be in possession as his tenant, by engaging to defend 

him. But it would be a surprise, if he were called on to 


defend for other portions of the land; which the plaintiff ’s 
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own evidence would show had not been in Burnett’s pos- Junz, 1836. 
session. This case is, in this respect, nearly the converse Carson 
‘ } . ¢ ad Vv. 
of that of Gorham v. Mooring, 2 Dev. Rep. V4. Pica 
But for the errors on the other points, the judgment 
must be reversed and a venire de novo awarded. 


Per Curiam. Judgment reversed. 


DAVID M'‘CARSON’S Adrainistrators v. BENJAMIN RICHARDSON. 


The act of 1828 c, 12, sect. 1, which enacts, that a justice’s execution shall 
bind personal property only from its levy, was passed for the protection of 
purchasers, from the defendant in the execution only, and, therefore, if 
the defendant dies after the teste of such an execution, but before its leoy, 
his administrator is bound thereby, and the goods in his hands may be 
levied upon and sold without a scire facias to revive the judgment. 


Tuts was an action of TRESPASS VI ET ARMIS; and upon 
the trial at Buncombe, on the last Circuit, before his 
Honor Judge Strranes, the facts appeared to be as follows : 
—One Kimsey obtained a judgment before a justice of 
the peace, against one Byers, and had an execution issued 
thereon, but Byers died before the levy, which was made 
afterwards, and the property sold, when the plaintiffs’ 
intestate became the purchaser, and took possession. The 
defendant, as the administrator of Byers, retook the pro- 
perty from the possession of the plaintiffs’ intestate, 
contending that the operation of the act of 1828, ch. ]2, 
sect. 1, the levy and sale by the officer after the death of 
Byers, passed no title to the purchaser; and his Honor 
being of this opinion, directed a nonsuit; whereupon the 
plaintiffs appealed. 


No counsel appeared for either party in this Court. 


Dante, Judge, after stating the case proceeded.— 
Goods and chattels were bound at common law by the 
writ of fieri facias, from the time of its teste. Arch. Prac. 
285. Bona fide purchasers of the defendant in an execu- 
tion, were often liable to have their purchases defeated, 
and the goods taken from them by the relation of the 
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ed the evil, by stat. 29 Charles 2, c. 2, sect. 16; which 
enacts, that no writ of execution against the goods of a 
party shall bind the property thereof, but from thetime such 
writ shall be delivered to the sheriff to be executed: and 
for the. better manifestation of such time, the sheriff or his 
deputy shall, upon receipt of such writ, indorse upon the 
back thereof, the day of the month and year, whereon he 
received it. Since the passage of this act, all persons in 
England, wishing to be safe in their purchases of goods 
and chattels, can, by examining the sheriff ’s office, readily 
know whether the property is bound by any execution 
lodged there against the person offering to sell. This 
statute, however, was intended only to protect purchasers 
from any injury which might arise to them from the 
relation which writs of execution had to their teste at 
common law; and, therefore, as far as relates to the party 
himself, and to all others but purchasers for a valuable 
consideration, writs of execution still bind the party’s 
goods from the time of their teste. 1 Saund, R.219,f. 2 
Vent. 218. 2 Show. 485. 1 Arch. Prac. 285. The stat. 29 
Ch. 2, was never considered in force here; therefore all our 
executions were governed by the common law, and bound 
the property of the defendants in them from the teste. 
Many inconveniences and frauds were the consequence, 
especially under execution upon justice’s judgments, which 
were not of record, and frequently unknown to the public 
until the executions came to be levied, when they bound 
all the personal property whieh the defendant owned at 
the time of the ¢este, although a bona fide purchaser of 
the defendant had paid his money for the same, between 
the time of the teste and the levy. The legislature of this 
state has not reenacted the sixteenth section of the stat. 29 
Charles 2, c. 2, but partially remedied the evil by passing 
the act of 1828, c. 12, sec. |, which is in the following 
words: “ where any execution shall be issued by a justice 
of the peace, and levied on personal property, such pro- 
perty shall be, and the same is hereby bound, by and 
from the levy of such execution, and not from the ¢este 
thereof.” Frauds upon purchasers from the defendant 
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in the execution, were in a great measure prevented June, 1836, 

either by the officer taking the property which he Carson 
. . . ‘ ‘ : F vw 

had levied on, into his possession, or taking sureties to @ Ryouarp. 


forth-coming bond, subscribed by one or more witnesses, 


as the act directs, which would tend much towards giving 
public notice of the transaction. The object of the legis- 
lature, as far as it went, was the same as that of the 


British parliament, in enacting the 16th section of the 29 


Charles 2, c. 2, viz. to protect purchasers. But as to the 
defendant in the execution, and his representatives, no evil 
existed, and the common law remained unaltered ; the 
goods and chattels, are, as to them, still bound from the 
teste of the execution. And although the defendant in the 
execution, died before the levy, the oficer might go on not- 
withstanding, and levy on the goods in the hands of the 
executor or administrator, and sell; and the purchaser 
acquired a good title. There was no necessity for the 
plaintiff in the execution to sue out a scire facias against 
the administrator. 3 Wilson, 389. 2 Lord. Raym. 808. 
L Arch. Prac. 286. The nonsuit must be set aside, and a 
new trial granted. 


Per Curiam. Judgment reversed. 


The President and Directors of the STATE BANK wv. JOHN W. 
LITTLEJOHN. 


Where A. owed B. by bond, and it was agreed between them that A. should 
pay the debt by instalments, and execute a new bond for the balance due 
after each payment; It was held, that an offer of performance by A. was 
not a bar to an action ona bond delivered after the agreement was made. 


Tus was an action of peBr, upon a bond executed by 
the defendant, in the following words: 

“On the 10th day of June next, with interest from the 
date hereof, I promise to pay to the President and Direc- 
tors of the State Bank of North Carolina, at the agency 
of the said bank at Edenton, the sum of five thousand 
seven hundred and twenty-six dollars, for value of them 
received. Which debt is secured in a deed in trust to 


SON. 
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dent and directors (bearing date the 15th day of June, 
1829.) In testimony, &c., this 10th June, 1834." Among 
other pleas, the defendant entered, Ist, “ accord and satis- 
faction :” 2nd, “ accord with an agreement on the part of 
the plaintiffs to forbear, and promises on his part to pay.” 

Upon the trial at Chowan, on the last Circuit, before 
his Honor Judge Dicx, the defendant offered to prove, that 
on the 10th day of June, 1829, he was indebted to the 
plaintiffs, payable at their Branch Bank at Edenton, in the 
sum of nine thousand five hundred and ninety-nine dollars 
and twenty-seven cents: that he on that day entered into 
an agreement with the bank, to pay the said debt by 
annual instalments of twelve hundred and fifty dollars, 
until the whole should be extinguished: that he was to 
execute a deed of trust of his property for the benefit of 
the bank, and renew his bond with security annually, as 
he had done before. He then averred, that he had exe- 
cuted the deed of trust according to his agreement, and 
offered to show it in evidence; and also, that he had 
annually paid his instalments of twelve hundred and fifty 
dollars, and renewed his bonds at bank, agreeably to his 
contract, up to the 10th day of June, 1834, when the 
bank took the bond now sued on, the debt which he owed 
in 1829, beingreduced by payments to the sum mentioned in 
this bond. The defendant then offered to prove, that on the 
10th day of June, 1835, he tendered to the bank an instal- 
ment of twelve hundred and fifty dollars, together with a 
new bond for the balance, properly secured, but that both 
were rejected by the bank, contrary to the agreement, 
soon after which the present suit was instituted. This 
evidence was objected to by the plaintiff, and was rejected 
by the Court; and the plaintiff having obtained a verdict, 
the defendant appealed. 


Tredell, for the defendant, referred to the case of Good 
v. Cheesman, 22 Eng. Com. Law Reps. 89, and also to 
Chitty’s note to 3 Black. Com. 15. 


Badger, for the plaintifis. A covenant not to sue for 
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five years, is not a release; though one not to sue forever Jox# 1836. 


would be equivalent to a ere to prevent circuity of Srate 
action. A party may sue ona covenant of the first kind  >4%* 
for his damages, if it be broken, or a court of equity Lirtte- 
might interfere, if any irreparable mischief were likely to mae 
happen. 
2. In the present case, the deed in trust, to amount toa 
release, should have been executed by the plaintiffs. 
3. A release cannot be of a debt which does not exist; 
for a man cannot release what he has not. A bond creates 
an obligation of itself, and the law will not look back for 
the foundation upon which it was given; in this respect it 
differs from a parol contract. 
4. At all events, the deed of trust cannot operate to 
prevent the bank from reducing the debt to a judgment. 


Iredell, in reply.—The object of the agreement was to 
receive a new note every year, which is inconsistent with 
the judgment’s being obtained. In this case, the bond 
itself shows that the original debt was the foundation upon 
which the bond was given. 


Damien, Judge, after having stated the case as above, A plea - 
proceeded :—We are of the opinion, that evidence offered ae ne 
by the defendant, and rejected by the Court, could not faction 

. . . must aver 
have sustained the plea of “accord and satisfaction.” an accep. 
This plea always sets out what the defendant gave in satis- tee by 

the plaintiff 
faction; it alleges the delivery, and it expressly avers that ofthe thing 
the goods, or things done, were accepted in satisfaction and Se era 
discharge. Drake v. Mitchell, 3 Bast’s Rep. 256-258; | satisfac. 
Saund. on Plead. & Evid. 24. The replication to the plea a 
may either deny the delivery of the chattel in satisfaction, 
or, protesting against that fact, may deny the acceptance. 
Steph. Pl. 236; 1 Saund. Pl. & Ev. 24. In this case, if 
the pleadings were drawn out in form, the plea would aver 
a delivery of tne twelve hundred and fifty dollars, and the 
defendant’s bond for the renewal, and that the plaintiff 
then and there accepted and received of and from the 
defendant, the said sum of twelve hundred and fifty dollars 
and bond, in full satisfaction and discharge of the said sum 


of five thousand seven hundred and twenty-six dollars. 
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suas issue; which the defendant would be obliged to join on 
», that very point; and this we take to be done in the 
pitas present case. To maintain the plea, and support the 
defendant’s side of the issue, it is not enough to show that 

he has always been ready to pay the money and renew 

the bond, or even a tender and refusal; but an actual 
acceptance thereof by the plaintiff must be proved. 

Lamb’s Case, 9 Rep. 60. Allen v. Hurris, 1 Lord. Raym. 

122. Beatson v. Schank, 3 East’s Rep. 233. The defen- 

dant did not pretend, that he could prove by the evidence 

rejected, that the twelve hundred and fifty dollars and 

bond tendered for renewal, had been accepted by the bank 

in satisfaction of the bond now sued on. The evidence 

did not profess to ge to that extent, and was therefore 
immaterial to the issue, and the Court properly rejected it. 

A parol As to the second plea: The parol agreement entered 
agreement into by the parties on the 10th day of June, 1829, cannot, 
received to by any rule of law, be received in evidence to support the 
sie hea plea of “ accord, &c.,” to and concerning a bond executed 
accord, to on the 10th of June, 1834; which bond did not recite the 
ee agreement, or have any reference to it. Mease v. Mease, 
bond. Cowp. Rep. 47, was an action of debt on a bond, condi- 
tioned for payment at a certain day. Plea, that it was 

given as an indemnity to the plaintiff against another bond, 

and not damnified. Demurrer.—Lord Mansrrexp: “ the 

plea is clearly bad; let there be judgment for the plain- 

tiff’ He went on the ground, that no parol evidence can 

abate or extend a bond or deed. In Davy v. Prendergast, 

7 Eng, Com. Law Reps. 68, the court said, if a parol 
agreement is entered into to give time, supposing it the 

case simply of a common bond, conditioned for payment 

of money ata certain day, it will not prevent the party 
proceeding at law immediately, whatever the consideration 

for the delay may be. The consideration for the agreement 

may induce a court of equity to direct, that the party 

shall not proceed to enforce his remedy at law. The case 

cited of Good v. Cheesman, does not aid the defendant. 

The case was this. The defendant being unable to meet 

the demasds of his creditors, they had signed an agree- 
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ment (which was assented to by the debtor,) to accept June, 1836. 


payment by two thirds of his annual income, to be placed 
in the hands of a trustee of their nomination. The plain- 


tiff, who had signed, afterwards brought assumpsit for his. 


whole demand, (the defendant’s acceptance of two bills 
of exchange,) and the defendant was permitted, under the 
plea of non assumpsit, to give this agreement in evidence. 
The court said, it would be unjust that the plaintiff should 
prejudice the other creditors, who had neglected to recover 
their demands, under a persuasion that none of the parties 
who had signed would proceed against the defendant. 
The new agreement was received in evidence to prevent a 
fraud on third persons. We have looked into Mr. Chitty’s 
note to 3 Black. Com. 15, (which was cited,) and can 
discover nothing there different from what we here lay 
down the law to be upon this subject. The judgment 
must be affirmed. 
Per Curiam. Judgment affirmed. 


WILLIAM WALTON »v. JACOB and GEORGE FILE. 


If one enters into the possession of land under a treaty of purchase with the 
owner, he becomes a tenant at the will of the owner, and cannot sustain 
an action of trespass quare clausum fregit against such owner, for enter- 
ing upon the premises without his consent. 


Tuts was an action of TRESPASS QUARE CLAUSUM FREGIT, 
for entering upon the possession of the plaintiff, and cut- 
ting and hauling off a quantity of wheat. 

Upon the trial at Rowan, on the last Circuit, before his 
Honor Judge Donne, the case appeared to be, that the 
defendant, Jacob File, had executed a bond to the plaintiff, 
to make him a ttle thereafter to the Jocus in quo; and at 
the same time received from the plaintiff the purchase 
money, and delivered him the actual possession of the land. 
The plaintiff continued in possession, and cultivated a part 
of the land in wheat and corn. At harvest time, the defend- 
ant, Jacob File, together with the other defendant, George 
File, who had been living on the land, and had sown the 


STATE 
BaNnkK 
v. 
Litt1ie- 
JOHN. 


568 


IN THE SUPREME COURT 


Jone, 1836, wheat, before the sale to the plaintiff, entered upon the 
Watton premises against the plaintiff’s consent, and cut and car- 


v. 
Fite. 


ried away the wheat. Under the instructions of his Honor, 
a verdict was rendered for the plaintiff, subject to the 
opinion of the Court upon the question whether the action 
could be sustained. Ifthe Court should be of opinion for 
the plaintiff, then judgment was to be rendered for him ; if 
otherwise, a judgment of nonsuit was to be entered. His 
Honor, pro forma, gave a judgment for the plaintiff, and 
the defendants appealed. 


D. F. Caldwell, for the plaintiff, cited and commented 
on 3 Salk. 354. Wills. Rep. 221. 3 Bur. Rep. 1563. Vin. 
Abr. tit. Trespass, 440, 441. Graham vy. Peat, 1 East’s 
Rep. 244. Myrick v. Bishop, 1 Hawks, 485. Jones et ux. 
v. Taylor, | Dev. Rep. 434. Carson v. Baker, 4 Dev. Rep. 
220. Healso contended that George File could not justify 
his entry ; and that, as the plea was joint, it being bad for 
one, was bad for the whole. 


Pearson, for the defendants, argued contra, that the 
plaintiff had no such estate as a court of law would take 
notice of, to sustain this action, and referred to Jones et 
ux. v. Taylor, 1 Dev. Rep. 434. 


Daniet, Judge.—The possession of the plaintiff having 
been obtained by the license of Jacob File, the legal owner, 
it became a rightful possession. He was tenant, not from 
year to year, but a tenant at wil/, by implication. This 
kind of tenancy arises when the party is in possession of 
the premises, with the privity and consent of the owner, 
no express tenancy having been created, and no act having 
been done by the owner, impliedly acknowledging such 
party as his tenant; as where he has been let into posses- 
sion, pending a treaty of purchase, or is let into possession 
under an agreement for a lease, he then becomes tenant at 
will. Adams on Ejectment, 103. File could not have 
maintained an action of ejectment against Walton, without 
having given him reasonable notice to quit; for there is 
no doubt that an ejectment treats the tenant in possession 
as a wrong-doer, at the time the action is brought. If he 
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be lawfully in possession then, it is an answer to the action, June, 1836. 
whatever may be the date of the demise Jain in the decla- Waxron 


ration: for an ejectment is altogether a fictitious remedy. 
Doe v. Jackson, 8 Eng. Com. Law Reps. 126. All the 
authorities cited by the counsel for the plaintiff, go no fur- 
ther than to establish the above doctrine. The plaintiff, 
being considered in a court of law, the tenant at will of 
Jacob File, File had a right, at his will and pleasure, to 
enter upon his own freehold. 1 Thomas’s Coke, 646-648, 
note D. And in this action of trespass guare clausum fre- 
gu, he and his codefendant, (who entered with his permis- 
sion,) had in law a right to defend themselves, under their 
joint plea of “not guilty.” We think the verdict and 
judgment must be set aside, and a judgment of nonsuit 
entered. 


Per Curiam. Judgment reversed. 


DEN ex. Dem. JOHN DOBSON et al.v. WILLIAM W. ERWIN et al. 


If the defendant in an execution, places moncy in the hands of another per- 
son for the purpose of purchasing his own property, ata sale under the execu- 
tion, with an intent to defraud his creditors, and that person buys itand takes 
a deed from the sheriff, the defendant is still the owner of it, and another of his 

judgment creditors may, at law, subject it to the satisfaction of his debt, 
although the first execution be for a bona fide debt, and the sheriff who 
sold under it is not a party to the fraudulent contrivance of the debtor. 

The different jurisdictions at law and in equity, for the suppression of fraud, 
stated by Rurrin, Chief Justice. 

The cases of Den. d. M‘Kerally Cheek, 2 Hawks,343. Vick v. Flowers, 1 
Murph, 321. And Brady v. Ellison, 2 Hay. 348, approved, 


Tuis was an action of eyectmENT, tried at Burke, on 
the last Circuit, before his Honor Judge Srraner. 

The plaintiff claimed title to the land described. in the 
declaration, under a judgment and execution under which it 
was sold as the property of one Joseph Dobson, in the 
year 1812. The defendants proved that previous to that 
sale, a sale had taken place under another judgment and 
execution, at which one Nancy Young had purchased and 
taken a deed from the sheriff for the same land. The 
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Juve, 1836. plaintiff then proved, that at the time the land was sold 


Dosson 


CU. 
Erwin, 


under the former execution, Joseph Dobson was largely 
indebted, and intended to defraud his creditors, but that 
there was no collusion between him and the sheriff, or the 
plaintiff in that execution, although the money was fur- 
nished by Dobson, to Nancy Young, with which she paid 
for the land; that Nancy Young was the daughter of 
Dobson, and subsequently to the sale Jived upon the 
land with him and his family. 

Upon this state of facts, the defendant contended that 
they were in law entitled to a verdict, and the plaintiff 
agreed that the case might be considered as on a motion 
for a nonsuit; and that the defendant need not bring 
forward other points, and evidence in the cause upon 
which they relied. His Honor was of opinion that 
although in equity Nancy Young might be held a trus- 
tee for Joseph Dobson, yet the legal title passed to her; 
and that there was no interest remaining in Joseph Dob- 
son which could be the subject of sale under execution 
previous to the act of 1812 (Rev. ch. 830). In submission 
to this opinion, the lessors of the plaintiff suffered a non- 
suit, and appealed. 

Badger, for the lessors of the plaintiff. Ifa man has 
property lable to execution, it cannot be divested but 
by a bona fide application of it to the payment of his 
debjs. 

The question here is, how far the common Jaw can 
prevent fraud. The satisfaction of creditors by execution 
is derived from common law principles; and they must 
be wretchedly defective if such evasions as this can be 
permitted. The debtor has land and money, and can he 
by furnishing another person with his money to buy in 
the land exempt it from further executions? But it is 
said the proper remedy is inequity. There is only one 
class of cases that requires an application to a Court of 
equity, to wit, cases of equitable interest. But to hold 
that the property of a debtor may be bought in by his 
own money, proves not only that the common law is 
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defective, but that it furnishes a ready means of protecting Jove, 1886. 
one’s property from payment of his debts. Dosson 

The Judge in the present case was misled by the case ppv, 
of Guthrie v. Wood, 2 Eng. Com. Law, 430, or rather by 
the loose expressions of Lord ELLenporovgu who decided 
that case. That was the case of a trustee buying in 
an incumbrance, with other funds which he held in his 
hands belonging to the creditors. He purchased for the 
benefit of the creditors for whose use he held. He bought 
with the money of the creditors, and not that of the 
debtors. His purchase did not give him a title in his 
own right, but he held as trustee. The question was, 
whether a trustee had a right to purchase in the legal 
title for one creditor, to give him an advantage over 
another. In every case where there is any fraud, the 
transaction is void; otherwise no question could arise at 
law upon cases of fraudulent sales. The case of Kidd v. 
Rawlinson, 2 Bos. & Pul. Rep. 58, and other cases of that 
kind could not have arisen at law, if fraud drives the 
party into equity. There is a clear distinction between 
execution sales and sales between parties. The distinction 
is that in execution sales, the property has been truly 
applied in the payment of debts; but if a party sends 
his money to purchase his own property, the money and 
not the property has been applied. Here it makes no 
difference that the sheriff and creditor in the execution 
were honest. This is not a case for equity. The common 
law is, or ought to be, adequate to furnish a remedy. 
The common law is recognised in the statute of Elizabeth, 
which makes every act fraudulent, where creditors are 
delayed or hindered. 

Pearson, for the defendants.—The question is, whether 
the sheriff’s deed transferred thejlegal title to Nancy Young. 
Such transactions are governed by the intent with which 
they are done, and not by the effect which they may pro- 
duce. Moore v. Collins, 3 Dev. Rep. 133. The defendant 
in an execution, giving it a fraudulent effect, cannot avoid 
the sale. The case of Meuz v. Howell, | East’s Rep. 1, 
decides that all the parties must participate in the fraud, 
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Guthrie v. Wood, is relied upon for the defendants. 


Rurrin, Chief Justice.—It is yielded in the case stated 
in the record, that the whole of the money paid to the 
sheriff, was the money of Dobson, the debtor in the 
execution, and that the supposed purchase therewith by 
the daughter Nancy Young, and the deed taken by her, 
was upon a dishonest contrivance between those persons, 
to defeat, thereby, the father’s other creditors. Yet, 
these facts and intents to the contrary, notwithstanding, 
his Honor declared his opinion to be, that the sale and 
deed did not only apparently, but really, divest the estate 
in law, out of Joseph Dobson, and vest it in his daughter, as 
against the lessors of the plaintiff, and the creditors whom 
they represent. Under that opinion, the plaintiff was non- 
suited, and appealed. 

This Court cannot adopt the opinion of his Honor; but 
deems it erroneous. It seems to have been founded on the 
circumstances of the judgment and execution being for a 
just debt, and the good faith, on which the creditor and 
the sheriff acted. The sheriff is treated as the owner of 
the land sold, or, at least, as the authorised vendor, making 
a sale, deemed by him to be a true sale at the time; and 
it is thence inferred, that the sale must be valid, and his 
deed effectual. 

The Court does not view the subject in that light. We 
think the sale and conveyance to Nancy Young fraudu- 
lent and void within the act of 1715. In terms that 
statute includes suits, judgments and executions as well as 
feoffments, gifts, grants, and other alienations and convey- 
ances. The spirit and true construction of it extends 
to every possible art and device, by which a debtor aims 
to pass the title of his property from himself to another, 
to the intent to defeat or hinder his creditor. The inter- 
vention of the process of the law at the instance of a 
creditor, who is innocent of the guilty scheme, and 
ignorant that he is made subservient to its execution, can- 
hot protect the intents on which the other parties acted, 
from investigation; nor confirm those parts of the transac- 
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tion by which those parties would reserve or acquire Juve, 1836. 


valuablefinterests. The creditor stands on his good faith. 


Dopson 


th “~ +¥ 9 oe ; : i o 
But the others cannot involve his innocence to purge their ei: 


bad faith, or to conceal it. The creditor was entitled to 
his own debt. He received the money and may retain it. 
The payment was right and is valid. But “ every act as 
well judicial as others, which, of themselves are just and 
lawful, being mixed with fraud and deceit, are, in judg- 
ment of law, wrongful and unlawful.” - Fermor’s case, 3 
Rep. 77; and ‘a fraudulent estate,” [gained by one thus 
mixing fraud with what would be otherwise right] “ is 
no estate in the judgment of law. In the case before us, 
what did the law and justice demand? That the debtor 
should pay the debt; and, if he could not, or would not, 
that the sheriff should make it of his estate by sale. In 
fact the debt was paid. By whom! By the debtor, 
through the hands of his daughter, with the debtor’s own 
money. That is the reality of the case; and thus far 
being fair and proper, it stands. When the debtor and 
his daughter endeavour to give to that reality the appear- 
ance of another thing, namely, that the debt was not paid 
by the debtor, and with his money, but was paid by the 
daughter and with her money, advanced as the price of 
the land exposed to sale, they introduce falsehood and an 
injurious deception into the title set up by the daughter, 
which vitiates it. That part of the apparent transaction 
is delusive. As the money was the father’s and not the 
daughter’s, there was in truth no price and no sale, as 
between the father and daughter. The sale, which the 
creditor and sheriff thought they were making, was a 
mere fiction; and the mistake of those persons can- 
not impart to it actual existence. It assumed, indeed, 
the form of a legal sale and conveyance by the sheriff. 
But if the sheriff had known the truth, he would not have 
been obliged, and could not justly and lawfully have made 
the deed. He also was imposed on; and, surely, the 
authors of that deception cannot adduce it as a screen 
from animadversion by other persons, on whom the artifice, 
if successful, operates still more injuriously. That a deed 
obtained from a sheriff by deceit, 1s not good, and may be 
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Dosson demise of M'Kerall v. Cheek, 2 Hawks, 343. But this case 
Exwis, need not be put on that point. It rests upon the solid ground 


that, notwithstanding the form which it took, there was, in 
fact and in truth, no sale; and, consequently, the sheriff 
had no authority toconvey. It isa flagrant attempt to dis- 
guise, under the form of a sale by the law, an arrangement 
of the debtor’s property, made by himself, for his own 
benefit, or without any consideration, for the benefit of his 
child, to the disappointment of his creditors. It is a per- 
version of the process of the law, to a purpose not intended 
by the law, but forbidden alike by it and by common 
honesty; the making a sale under it, to raise money, 
which the debtor already had, which he had intended to 
apply, and which he did apply to the satisfaction of that 
very debt. The law would be false to itself, if the sub- 
stance of sucha transaction could be secured from scrutiny 
by the shell of mere form, if it treated as a sale, made by 
its officer, under its authority, that which is, under the 
garb of sucha sale, so palpably a voluntary disposition by 
the debtor himself, upon premeditated and preconcerted 
fraud between him and the pretended purchaser. 

The correctness of the foregoing general observations 
seems to us to be incontrovertible. If so, they must, we 
think, remove the difficulty which was felt in the Superior 
Court. Whatever may be the effect, as between them- 
selves, or those claiming under them by contract, of the 
form imparted by the debtor and his accomplice to the 
transaction, the law characterises it as “ feigned, covetous 
and fraudulent,” 1 respect of creditors, and enacts that it 
shall be “ utterly void, frustrate, and of no effect—the pre- 
tence, colour, and feigned consideration to the contrary 
notwithstanding.” This principle being enacted by stat- 
ute, and the subject of the controversy being whether an 
instrument, which purports to pass the legal estate from 
the debtor, which was before in him, is valid or void, as 
being without or within the rule thus created, it seems to 
us to be essentially and necessarily within the jurisdiction 
of a court of Jaw, to examine into the consideration and 
purposes of the conveyance, and if they should be found to 
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enactments. This we had considered as settled law. The 
position laid down by his Honor, implies, that such a con- 
veyance is necessarily valid at law, notwithstanding the 
intent stated, because a trust arose between the parties, 
which could be enforced in equity, and can be enforced 
there only. 

If there be a trust, the change of the jurisdiction must 
be acknowledged. But that takes for granted the very 
question in dispute; which is, whether the daughter 
gained any estate, out of which a trust could arise. 
That depends on the validity of the deed to her : and that, 
again, upon the intent and purpose on which she took it— 
into which it is competent to acourt of law to inquire. 
Taking it for granted, as was done in this case, that the 
intent was to deceive creditors, and that the money paid 
was the father’s, yet the sale and deed are binding between 
the father and daughter, both at law and in equity. The 
statute is express to that effect, and they are conclusive 
at law. It has likewise been long and uniformly held, 
that equity will not interfere between persons in pari 
delicto, nor enforce, between the parties, a secret trust 
arising out of a deed in fraud of creditors. Vick v. Flowers, 
] Murph. 321. Brady v. Elhison, 2 Hay. Rep. 348. The 
debtor, himself, then, could not claim a reconveyance upon 
the foot of such a trust. It is not deemed a valid trust, fit 
to be executed in a court of equity. For the same reason, 
one claiming as a creditor of the debtor, could not insist on 


it, by way of affirming the alleged agreement, and asking ~ 


the execution of the trust. The Court does not recognise 
any such trust for the purpose of enforcing it, as such, in 
favour of any person; because if it existed, it is covinous, 
and avoids the deed itself. A creditor cannot, therefore, 
be relieved upon a bill, which supposes the existence and 
validity of such a trust. If, indeed, there were a trust, 
which, as such, could be sustained in equity, it would be 
decisive of this question; because of a trust, Independent 
of the act of 1812, (Rev. ch. 830,) the law takes no notice. 
So, on the other hand, if, as we think clear, there be no 
such trust, and relief in equity would be founded, not on it, 
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June, 1836. but on a ground entirely different, namely, the fraudulent 
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intent to withdraw the debtor’s estate from his creditors, 
the conclusion seems to be.equally reasonable and certain, 
that the jurisdiction is, appropriately, at law; and, if not 
exclusive, is, at the least, concurrent with that in equity. 
It is not doubted that equity may relieve against fraud. 
It is admitted, that against many frauds, redress can be 
had there only. In respect to that species now under con- 
sideration, against creditors, resort, before the statute, was 
necessarily had to equity, to get at property, of which the 
lagal title was never in the debtor; or such as is not tan- 
gible, and in the hands of another person, to the intent to 
withdraw it from creditors; or in a way that produces 
that effect. It is likewise a common equity in favour of a 
judgment creditor, who cannot otherwise obtain satisfac- 
tion by execution, to file a bill against the debtor and his 
alienee, alleging a fraud in the conveyance, and seeking a 
discovery of it from the defendants, and a declaration of 
it by the court, and relief by a decree for bringing the 
estate to sale, cleared of the cloud on the title. That isa 
subsidiary jurisdiction, not superseding that of a court of 
law, but rendering its process more effectual. A purchaser 
at sheriff’s sale may also in many, and, perhaps, in all 
cases, pursue his remedy in equity; and that not only to 
perpetuate evidence of the fraud, but to have discovery 
and relief against it. An example may be stated ina pur- 
chase under execution against the cestu: que trust, under 
the act of 1812, which does not oust the previous jurisdic- 
tion, though it treats the keeping the legal estate outstand- 
ing in a trustee, as a guasi fraud in the owner, and avoids 
the legal estate of the trustee. Another exists when the 
estate of the debtor was under a previous bona fide lease 
for a term not expired, or was originally.a reversion, not 
yet fallen in, in which the fraud is not susceptible of imme- 
diate determination in ejectment, because the purchaser 
has no present right of entry. It has been questioned, and 
earnestly debated, whether a bill will lie by a purchaser 
under execution, of an estate in possession, or in which he 
got a right of entry, provided the opposing title be fraudu- 
lent; the objection being, that the plaintiff might go to 
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The better opinion, however, seems to be, that in cases of  Dozsox 
mere constructive fraud, and where the motives were oes 
honest, and the consideration meritorious, though not valu- 
able, the Chancellor will leave the party to his legal 
remedy, according to the strict Jaw; but that in all cases 
of actual fraud, equity will set aside the conveyance, 
though the plaintiff might maintain ejectment, and recover 
the possession. Bennett v. Musgrove, 2 Ves. 51. The very 
terms in which this rule is stated, admit the jurisdiction of 
a court of law. The relief in equity is different, and may 
be more beneficial than that given by the law. But the 
jurisdiction there is not assumed upon the ground. either 
that the subject is appropriate to the court of equity as a 
court of peculiar jurisdiction, or because that court pro- 
ceeds upon an interpretation of the statute, distinct and 
different from that given at law, placed on it in equity on 
a principle peculiar to itself, whereby the meaning of the 
lawgiver is supposed to be more truly discovered and 
upheld. On the contrary, it 1s entertained in equity, not- 
withstanding it exists in a court of law; and thus enter- 
tained, because such deceitful practices, dishonest in their 
concoction, progress and consummation, are so abhorrent 
to every tribunal of justice, that every tribunal hath 
authority, and is bound to relieve against them, according 
to their respective capacities, and methods of proceeding ; 
and because the relief peculiar to the court of equity, 
being final and conclusive, is more perfect than at law. 
Admitting, then, that the lessors of the plaintiff might 
have a decree in equity—which we do not undertake to 
determine ; yet it does not follow, that this action may not 
be maintained. This is not the case of a bona fide trust 
for the debtor, which a creditor is seeking to reach. For 
the reasons already given there is no trust at all, judi- 
cially speaking, it lying altogether in personal confidence, 
and being infected with a turpitude, common to both 
parties, for which equity would repel the application of 
either. It may be here remarked, in passing, that if there 
were a trust, such as equity would support, that court 
could not help the lessors of the plaintiff, more than a 
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might have filed his bill for a sale under a decree, yet he 
could not sell under a fieri facias, as a trust was not the 
subject of execution before 1812; and, consequently, the 
lessors of the plaintiff gained nothing by their purchase. 
The supposed relief in equity, not arising out of the 
jurisdiction of trusts, must therefore proceed on the ground 
of the fraud; that is, on the statute, which is construed 
alike in both courts. While, then, each court may give a 
different relief, it is thus seen that the rights of the parties 
depend in both upon the same questions, and that they are 
essentially questions of law. They depend upon the judg- 
ment pronounced by the statute upon the intents of those 
acts of the parties, under which Mrs. Young sets up title; 
if fair and honest, her estate is good, both at law and in 
equity: if covinous, it is “ no estate in judgment of law,” 
nor in equity. 

There is nothing in this case to prevent the trial of 
those questions at law. There is no subsisting term to 
stand in the way of the plaintiff’s entry. The estate of 
the debtor is not an interest originally acquired by him as 
a trust, upon a conveyance from a third person to his 
daughter as his trustee. But the estate was at one time 
in the debtor himself; and the daughter claims under 
several acts and instruments; all together, however, con- 
stituting but one assurance, which purports to pass the 
estate of the father out of himto her. We cannot conceive 
a case proper for a court of law, if this be not. The whole 
controversy is as to the intent on which the father’s estate 
was parted with; and as to that, the conveyance, no 
matter what its form, is not conclusive, but it may be 
proved aliunde. As the estate of the father was a legal 
one, and, if there was fraud, that estate still subsists 
unchanged, there must be a legal jurisdiction. We are 
not aware of any principle or adjudication in conflict with 
this course of reasoning. 

It bas been supposed at the bar, that a distinction arises 
between a conveyance directly from the father, and one 
from the sheriff. It is imperceptible to the court. In 
reality, the conveyance is from the father, indirectly 
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of fairness, but nothing more than the semblance. It 


DoBson 


does not make it fair, though it increases the difficulty of payry. 


detecting its unfairness; but when detected, that avoids 
this, as well as all other instruments, however solemn. 
There are numerous cases in the books, which clearly 
evince that no such potent efficacy is allowed to a sheriff’s 
sale. Of this class, Kidd v. Rawlinson, 2 Bos. & Pul. 59, 
isa leading one. The plaintiff purchased goods at the sale 
of a sheriff under execution, at the suit of another creditor, 
and left them with the former owner. The defendant 
afterwards sold them, and the plaintiff brought his action 
for the produce of the sale, as money had and ‘received. 
Upon the authority of Edwards v. Harben, 2 Term Rep. 
587, it was contended, that the plaintiff’s title was fraudu- 
lent and void, because the possession did not accompany 
the title. The ready answer, if the doctrine now con- 
tended for be true, would have been, that the sheriff’s bill 
of sale was conclusive as to the legal title, and that it 
could be impeached in equity only. But that was not the 
one given. So far from it, the court said, the open sale 
upon execution, and the purchase by the plaintiff, not in 
satisfaction of a prior debt to himself, but for money paid 
by him, took the case out of the rule in Edwards v. Harben, 
and prevented the possession constituting per se a fraud. 
The case, however, was not for that reason, allowed to rest 
there. Lord Expon, who was then Chief Justice, put it fur- 
ther to the jury to say, whether the plaintiff purchased the 
goods with the intent of defeating any creditor of the 
former owner, the debtor. Upon a motion in bank fora 
new trial, that direction was approved by Lord Expon, on 
reconsideration, and by the other judges. It is obvious 
that the plaintiff’s right to recover in that case was made 
to depend, not upon the fact that he derived title under 
execution at the instance of another person, and that the 
creditor and sheriff acted upon upright intentions, but 
upon the other facts, that he paid his own money, and 
purchased with good faith on his part, and took the bill of 
sale to secure himself, and not to defeat a creditor. 

There are many other cases of actions against sheriffs 
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they had before sold under other executions, or for selling 
such property a second time; in none of which has the 
first sale been received as a conclusive bar per se at law, 
but the trials have proceeded on the inquiry in each of 
them into the good or bad faith of the purchase under exe- 
cution. 

The case of Guthrie v. Wood was relied on at the bar 
as an Instance to the contrary; and it was admitted by the 
counsel that it was the only one, apparently of that ten- 
dency, that could becited. The court cannot understand 
that case in the sense attributed to it, nor give it the appli- 
cation contended for. It seems to us to establish the prin- 
ciple we have already laid down. A debtor there made 
an assignment to a trustee for the payment of debts, which 
Was not impeached. At the time there were demands 
against the assignor by executions and otherwise, which 
constituted liens on the goods; and under an execution 
the sheriff put up the effects for sale, and the trustee, with 
a part of the trust money, purchased them, and left them 
with his assignor for a short time. A creditor, having a 
junior lien, claimed to be satisfied out of the same goods ; 
and the sole question was, whether he had the right, upon 
these facts, by themselves, and without any dishonest 
intent in the creditor, the sheriff, or the purchaser at the 
first sale. It was, very properly, as we think, held that he 
had not. But it was not upon the ground that the purchaser 
was amenable only in equity, even if he had bought with 
the debtor’s money. On the contrary, it was because the 
money was not the debtor’s, and the intent honest and 
lawful. Ifthe assignment had been in trust for the donor, 
or the value of the effects had so greatly exceeded the 
debts secured as to show that the security of the creditors 
was colourable, the purchase would doubtless have been 
held fraudulent. But in truth the case was nothing more 
nor less than that of an assignee in trust, not for the 
assignor, but for just creditors, buying with a part of the 
trust fund, on which there was no lien, other parts on 
which there were a prior and posterior lien. The prefera- 
ble lien was entitled to the first satisfaction, and a sale 
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other. If the sale was fair and open, it was the business Dox:on 
of him who had the junior lien to see that the sale produced p,¥ 4. 
enough to satisfy both, or else he must lose the benefit of 
his own. The trustee, as against him, might buy as any 
other person. He owed no duty to him, which obliged 
him to render that lien effective; but he did owe the duty 
to his cestue gue trusts, to prevent, if he could, any sacri- 
fice of the effects, and to extinguish all liens on them, at as 
little cost as, fairly, he could. He meditated no fraud on 
the creditor, and did not buy for the debtor’s benefit, nor 
with his means. He purchased with money legally his 
own, but equitably that of the creditors, for whom he was 
trustee, and to whose use his purchase enured. The pur- 
chase was protected, not because any bad faith that might 
have entered into it was not examinable at law, but only 
in equity ; but because there was no bad faith, and there- 
fore the transaction ought to stand both at law and in 
equity. The case was decided on its merits, and not on 
the form of the title or of proceeding. 

In the opinion of the Court, the remedy at law is open 
to the plaintiff; and the case stated constitutes a flagrant 
fraud which entitles the plaintiff to a verdict. The intent 
is stated as a fact; as is, also, that the whole price paid 
by the daughter was in the father’s money. Either of those 
facts ts destructive of her title. 

The Court must not be understood as laying it down, 
that a person cannot advance money by agreement witha 
defendant in execution to satisfy the debt, but that the 
sheriff shall proceed to a sale, and the advance be made 
as upon a purchase at the sale. We have no doubt of the 
affirmative. The whole is then done in good faith, and the 
conveyance is taken honestly as a security for the money 
then advanced, with a trust resulting, of course, to the 
former owner. Nor do we think the case ts necessarily 
different, if a part of the debt be advanced by the debtor’s 
friend, and the rest by the debtor himself. Such a case 
depends on the actual intent. If there be no falsehood, 
but open dealing; and the funds of the debtor being insuf- 
ficient, a sale is necessary at all events, the lender may 
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Such was the case of Hawkins v. Sneed, 3 Hawks, 149. 
But if there be actual fraud; if the purchaser, with the 
debtor’s money in his hands nearly to the amount of the 
debt, buys, paying only a small proportion of his own, 
and, by collusion with the debtor, takes a deed with the 
intent to claim the estate absolutely against other creditors, 
his own advance could be made but to give colour to the 
transaction, and could not rescue it from the legal conse- 
quences of the corrupt combination supposed. The judg- 
ment must be reversed and a new trial ordered. 
PER CURIAM. Judgment reversed. 


DEN ex Dem. WILLIAM T. SUTTON et al. v. JOHN A. SUTTON. 


The deed of a feme covert is void at common law, and can only be effectual 
when taken according to the actsof 1715 and 1750 (Rev. ch.3.and 50.) By 
those acts the deed is to be first proved as to both husband and wife, and 
then her private examination is to be had either by a judge, or in the 
County Court; and when her examination preceded the probate, the deed 
was held to be inoperative. 


Tus was an action of EyectmEnt, upon the trial of 
which, at Bertie, on the last Circuit, before his Honor 
Judge Dick, the Jury returned a special verdict, the mate- 
rial facts of which were as follows. Mary Sutton was 
seised in fee of the lands described in the plaintiff’s decla- 
ration when she intermarried with John E. Wood. On 
the 19th day of June, 1821, the said Mary, with her hus- 
band, executed and delivered to one Joseph 8, Pugh, a 
deed intended to convey, and expressed in apt and suff- 
cient words to convey, and which did convey, the said 
lands, in fee simple, to the said Pugh, if the said deed was 
sufficiently proved and authenticated to operate in law 
upon the estate of the said Mary in the said lands. The 
said deed was attested by three subscribing witnesses, and 
upon it appeared the following endorsements: Ist. An 
affidavit before the clerk of the Superior Court of Law for 
Bertie County, made by the attending physician of the 
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and infirm of body and health, as to be utterly incapable  Surron 
to travel to any one of the judges of the Supreme Court, gi. oy, 
or judges of the Superior Courts of Law and Equity of 
the said state, to be privately examined,” &c. 2d. An | 
order from one of the judges of the Superior Courts of 
Law and Equity, to the clerk of the Court of Pleas and 
Quarter Sessions for Bertie County, commanding him “ to 
issue a commission to two or more persons properly quali- 
fied, empowering them, according to the form prescribed 
by law, to take the examination of the said Mary,” &c. 
3d. The commission issued by the clerk in pursuance of 
the above order. 4th. The return made by the commis- 
sioners, that they had “attended and taken the private 
examination of Mrs. Mary Wood, wife of John E. Wood, 
touching and concerning her having executed the within 
deed to Joseph 8. Pugh, and upon the examination of the 
said Mary Wood, privately and apart from her husband, 
the said John E. Wood, we find that the said Mary Wood, 
executed the said conveyance freely,” &c. All the above 
endorsements bear date in June, 1821. The oth bore date 
of August term, 1821, Bertie County Court, and was in 
the following words: “ This deed from John E. Wood 
and his wife Mary, to Joseph S. Pugh, with the commis- 
sion and private examination of the said Mary, was 
returned to this Court and ordered to be registered.” 
(Signed,) “ E. A. Ruopgs, Clerk.” A 6th endorsement, 
bearing date at Bertie County Court, November Term, 
1835, was in the words and figures following: “ This deed, 
from John E. Wood, and Mary his wife, to Joseph S. 
Pugh, was proved in open court by the oath of William 
Morning, the subscribing witness thereto, and ordered to 
be registered. (Signed,) Joun 8. Tayzor, Clerk.” On 
the 18th of October, 1821, Joseph 8. Pugh executed and 
delivered to John E. Wood a deed for the same lands. 
Mary Wood died in 1822; and the lessors of the platn- 
tiff are her heirs at Jaw. John E. Wood died in 1834, 
leaving the defendant one of his heirs at law, who was in 
possession of the premises described in the declaration at 
the commencement of the suit. His Honor heing of 
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Mary, to Joseph 8. Pugh, was not executed in due form of 
law to pass the lands therein mentioned to the said Joseph, 
directed judgment to be entered upon the verdict for the 
plaintiff; and the defendant appealed. 


lredell and Badger, for the defendant, contended—that it 
was sufficient for the transfer of the wife’s estate, if all 
were done which the law required, notwithstanding it 
were not done in the order of time specified: That the 
law required the wife’s interest to be protected, and if it 
appeared that such had been done, it was sufficient. They 
then endeavoured to distinguish this case from that of 
Burges and wife v. Wilson, 2 Dev. Rep. 306. 


Kinney, for the plaintiff, argued—that the affidavit upon 
which the order of the judge was made, was insufficient, 
as it only stated the inability of the wife to travel to one 
of the judges of the Supreme or Superior Courts, and not 
also to the court of the county where the land was situate. 
He also contended that the deed of a feme covert was 
void at common law, and the statute giving the authority 
to make a deed must be construed strictly. 


Gaston, Judge.—This Court approves of the decision 
made in the Superior Court, that the deed set forth in the 
special verdict as executed by John E. Wood and wife 
Mary to Joseph S. Pugh, was not executed in due form of 
law to pass the estate of Mary Wood. <A feme covert 
has no capacity at common law to make a deed, and an 
instrument purporting to be such is void, unless it be 
accompanied by the ceremonies prescribed by our acts of 
Assembly authorising femes covert to convey land. It is 
unnecessary to inquire whether the provisions therein 
made for the protection of the wife are effectual or not. 
The courts of justice are bound to support them, and dare 
not substitute other provisions in their stead. Under 
these acts the private examination of the married woman, 
and her acknowledgment of the voluntary execution of, 
or voluntary assent to the deed, is indispensable. The 
examination must ordinarily be had before a judge, or in 
the Court of Pleas and Quarter Sessions of the county. 
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gated at pleasure. In certain defined cases, however,  gyrron 

the acts authorise a commission to issue, and when such Lem 

a commission has regularly issued, an examination before 

the commissioners, regularly taken, certified, and returned, 

has then the efficacy of an examination before the judge 

or in open court. These cases are, when the convey- 

ance shall have been acknowledged by the husband or 

proved by the oath of one or more witnesses, before the 

judge or the County Court, and it shall be represented 

to the judge of the Court that the wife is a resident of 

another County, or is so infirm or aged that she cannot 

travel to the judge or County Court to make her acknow- 

ledgment. We do not assent to the argument that the case 

of infirmity must be such as to disable her as well from ee 

travelling to the Court as to the Judge. The acts autho- judge, out 

rise a personal examination before the judge or the Court, — 

and authorise either the judge or the Court, when the County 

infirmity is such as to forbid such a personal examination, eh 

to cause the same to be done by a commission. But we may. upon 

Bic eis . being satis. 

cannot get over the objection that no power is conferred 6.4 Se the 

on either the Judge or the Court to order a commission, wite’s ina- 
ga: bility to at- 

until the conveyance has first been acknowledged by the tend for 

husband, or proved by the oath of one or more witnesses. ee ese 

The language of the statutes is plain, and it is our duty to issue a 


give full effect to it. The judgment below is affirmed. See 


Per Curiam. Judgment affirmed. + 
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A memorandum signed by a deputy sheriff, setting forth that he had, at the 
request of the sheriff, sold a certain tract of land at a particular time upon 
a certain execution, Is not admissible as evidence of the sale, nor of any 
other fact, unless he is dead. But upon a question whether the sheriff’s 
deed, purporting to be executed in pursuance of such sale, was fraudulent, 
it may be admitted for the purpose of showing merely upon what infor- 
mation the sheriff proceeded to execute a deed for land which he had not 
himself sold. 

A sheriff’s deed fairly executed at any time after the sale, has relation to the 
sale, and operates to pass the title from that time. And if everything else 
be regular and fair, the law will raise no presumption of fraud, against the 
deed merely because it may be ante-dated to the time of the sale. 

According to the English rule,a vendee under the sheriff, when a stranger to 
the suit in which the execution issues, is net obliged to show a judgment, 
but only the execution; but if the vendee be the plaintiff in the suit, he 
must alsoshowa judgment. Butin this state, a purchaser at an execution 
sale, must show ajudgment, as well as an execution: and if the execution 
be not warranted by the judgment, the sale will not avail to pass the title. 

To constitute colour of title, there must be some written document of title 
professing to pass the land, which is not so obviously defective, that it 
could not have misled a man of ordinary capacity. Hence a sheriff’s 
return of a sale upon afi. fa. is not colour of title, for that is not understood 
by any rnan of ordinary capacity, as either passing or professing to pass 
a title, 


Tus was an action of rEsyecrmMENT, tried at Burke, 
on the Spring Circuit of 1835, before his Honor Judge 
SETTLE. 

Both parties claimed under one Joseph Dobson, the 
father of the lessor of the plaintiff; and the plaintiff 
having made out his case, the defendant set up title under 
a judgment and execution against Joseph Dobson, and a 
sheriff’s deed for the land in controversy. The judgment 
given in evidence was rendered at April Term, 1809, of 
Burke County Court, in favour of one Robert Williamson, 
for the sum of sixty-six pounds and costs. An execution 
issuing thereon, and corresponding therewith, was then 
shown, bearing teste of July Term, 1809, on which there 
was a return by the sheriff, that the sum of ten pounds 
had been raised by a sale to William Murphy. Another 
execution, being the one under which it was alleged, the 
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land in controversy was sold to the defendant, was then Junz, 1836 
shown, tested of July term, 1810, for the sum of “sixty- Dozson 
seven pounds, three shillings and sixpence, a balance of ypue wy 


judgment, and three shillings and nine pence for costs.” 
On the last execution was an endorsement of a levy by the 
sheriff, and of a sale, in the following words: “ The above 
mentioned land, sold on the 28th Oct. 1810, or all Joseph 
Dobson’s claim to the same—highest bidder, Wilham 
Murphy. E. Saarps, D. 8.” A certificate of the sale, 
signed by Sharpe, who was a regular deputy of the sheriff, 
was given to the defendant, in the following words: 
“This is to certify, that I sold to William Murphy a 
tract of land of one hundred acres, lying on the creek 
joining Seth Hyatt and Joseph Dobson, including John 
Montgomery’s old mill place, sold at the suit of Robert 
Williamson to the use of William Murphy v. Joseph 
Dobson, sold at the October Court, 1810.” It was proved 
by Raburn, the sheriff, that he was not present at the sale: 
that after making the levy, he placed the execution in the 
hands of Sharpe, his deputy, and upon his return, after a 
short absence, from the country, received from the defen- 
dant the certificate, which he knew to be in the hand- 
writing of his deputy, and promised the defendant that he 
would make him a deed, but neglected to do so until 
many years afterwards. This certificate was objected 
to by the plaintiff’s counsel, as nothing more than a 
naked statement by Sharpe in writing, but was received 
by the court, upon the sheriff’s swearing that he received 
and recognised it as the act of his deputy: it was further 
objected to, because the sheriff ’s recognition could not be 
by parol, but this objection was also overruled. A deed 
from the sheriff, bearing date the 28th day of October, 
1810, and reciting an “execution issuing from the Court 
of Burke County, against Joseph Dobson, Sen., for the sum 
of twenty dollars, that Robert Williams received, &c. ;” 
and also that he, the sheriff, “ did seize and sell the land, 
&c.,”’ was then given in evidence by the defendant. Upon 
this, the plaintiff proved by the subscribing witness to the 
deed, that it was executed some short time before Christ- 
mas, in the year 1827: that Raburn and one Sherill, the son- 
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June, 1836. in-law of the defendant, and tenant in possession, came 


Dosson 


to his house, and desired him to witness the deed: that he 


Vv, . ' e . 
Murrny, €Xpressed a wish to read it over, but Raburn said it was 


a sheriff’s deed that he ought to have made long ago, as 
sheriff of Burke County, but said nothing about its being 
antedated; and that he, the witness, attested it without 
knowing the date; and that all this took place in Hay- 
wood County, where Raburn then resided. The defen- 
dant then proved by Raburn, that at the time of the exe- 
cution of the deed, he was called upon by Sherrill, as agent 
of the defendant, to make it: that he had before him the 
certificate above referred to: that he thought it was right 
to date the deed at the time it ought to have been made; 
and that he handed over the certificate to be kept with 
the deed, as in explanation of its date: he further swore 
that he executed the deed as sheriff, by virtue, and in 
pursuance of the sale that had been made, under the 
judgment and execution above referred to, and that he had 
recognised the act of his deputy. This deed was objected 
to as improper evidence, because it did not appear on 
its face to be made in pursuance of the sale under the 
judgment and execution above-mentioned ; and because it 
was procured to be antedated by the defendant or his 
agent mala fide, and could not therefore be set up so as to 
relate to, and make the title good from, the sale. The 
defendant proved further, that he had been in the adverse 
possession of the land from the year 1815, more than seven 
years before the bringing of the suit. 

Upon this evidence, the defendant insisted, Ist. That he 
had made out a good and valid title. 2ndly. If the sheriff ’s 
deed should not be considered good to pass the title, yet his 
title was valid, by his possession under colour of title, 
and that he had colour of title, either by the levy, 
sale, return of sale, and certificate above mentioned, 
or by the relation of the sheriff’s deed. His Honor 
instructed the jury, “that it was a general rule, that 
deeds took effect only from the delivery, but that in the 
case of a sheriff’s deed, where the lands were fairly 
and honestly sold by him, or his legal deputy, under a 
valid judgment and execution; and a deed was fairly and 
honestly executed by the sheriff, in pursuance of such 
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sale, the deed had relation to and passed the title from the June, 1836. 
sale, and might, therefore, be said to take effect from the  Donson 
sale.” It was then left to the jury to ascertain from the ynony. 
evidence, whether the sale of the land was fairly and 
honestly made or not; or whether the deed executed by 

the sheriff to the defendant was fairly and honestly, or 
fraudulently done, with instructions, that if they were of 

opinion that either the sale or execution of the deed was 
fraudulent, the purchaser acquired no title under them. 

He further instructed the jury, “that the endorsement 

made by the sheriff of his levy, and the endorsement made 

by his deputy, of the sale under the execution, were colour 

of title from the time the sheriff recognised the sale and 

returns of his deputy;” and it was left to them to say, 
whether the sheriff did recognise the sale and return of his 
deputy, and when. His Honor also charged, “that a 
sheriff’s deed, void for irregularity, did not have relation 

to the sheriff ’s sale as colour of title.” The defendant had 

a verdict and judgment, and the lessor of the plaintiff 
appealed. 


D. F. Caldwell and Devereux for the plaintiff. 


Pearson for the defendant. 


Gasron, Judge.—The first question in this case arises 
on the admissibility of certain testimony. The defendant 
offered in evidence a paper writing signed by E. Sharpe, 
deputy sheriff, setting forth, that at the October Court, 
1810, at the request of the sheriff, he had sold to the defen- 
dant the tract of land in controversy on an execution, at 
the instance of Robert Williamson, to the use of the defen- 
dant, against Joseph Dobson. The plaintiff objected to 
the reception of this instrument as evidence, but the Court, 
nevertheless, admitted it. The record does not show dis- 
tinctly the purpose for which the evidence was offered. It 
seems to us, that it was not proper evidence of the fact of 
the sale, or of the truth of any of the matters therein 
declared. Offered for any such purpose, it conflicts with 
the general rule, that the oral or written assertion of no — 
man is evidence of the truth of the fact asserted ; and it Is 
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Juxr, 1836. not brought within the range of any of the exceptions to 
Dusson that rule, which necessity or policy has established. If it 
had appeared that Sharpe was dead, then it might have 
been admitted as the declaration of a fact, in the regular 
course of business, by one who possessed peculiar means of 
knowing the fact, and who laboured under no temptation, 
bias or influence, to misrepresent it. But as the case does 
not state that Sharpe was dead, we must suppose him 
alive: and surely his declaration on oath in open court, in 
regard to the fact of the sale, was greatly to be preferred 
to any certificate he had given about it. This writing was 
not in the nature of any of those formal and authentic tes- 
timonials, made by persons entrusted with public authority ; 
which, to the extent of that authority, are viewed by the 
law as public documents, and are evidence, more or less 
conclusive against all, of the matters thereby certified. It 
is not an act purporting to be official, like a return upon a 
writ, and if it were, the sheriff’s deputy is not known to 
the law as a public officer. Holding v. Holding, 2 Car. 
Law Rep. 440. M‘ Murphey v. Campbell, 1 Hay. 181. 
Where tes. State v. Johnson, Ibid. 294. We think, however, that it 
aE was admissible testimony, merely to show upon what infor- 
petent ; i 
for one pur- mation the sheriff proceeded to execute a deed for land 
i Ai which he had not personally sold; and as thus throwing 
another, light on a matter which was greatly disputed—the good 
oe or bad faith of that transaction ; and that being admissible 
jected to, for that purpose only, the Jury should have been instructed 
admitted, : 
not to regard it as evidence for any other. The case does 


but no in. 


ee em not show that any Instruction was prayed for, in regard to 
S$ e1rec - A : . . 
was prayed the effect of this evidence, nor state what instruction, in 


a oe fact, was given respecting it. If there had been cause of 
pear for exception to the charge of the court, in relation to this 
ee matter, it should have been taken. Although apprehensive 
used, itwas that it may have been used for a purpose not legitimate, 
an we cannot hold for error its mere reception. 
tion alone The plaintiff has no just cause of complaint against that 
be assigned part of the Judge’s instruction which advised the jury, 
for error. that where a sale is made under a valid judgment and 
execution, and a deed is subsequently executed, and such 


a sale and deed are fair, the deed has relation back to the 


Y, 
Murray. 
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sale, and operates to pass the title from that time. We June, 1836. 
consider this as unquestionable; and if every thing else be sore 
regular and fair, we think the law raises no presumption Murray. 
of fraud against the deed, merely because it bore date as 
of the time of the sale. It is certainly most correct, that 
all instruments should correspond with the precise facts of 
the transaction, which they testify, as far as legal forms 
will permit ; and the antedating of a deed, which operates 
from its delivery, is a circumstance well warranting a sus- 
picion of unfair intent. But the sheriff’s deed, in this 
case—supposing the judgment and execution valid, and the 
sale fair— would operate alike from the sale, whatever the 
date given to it, and whether made by him in office or out 
of office. But however unexceptionable this part of the 
instruction may be, the facts did not warrant a verdict for 
the defendant, unless his title was perfected by possession. 
The judgment and execution are set forth, and the execu- 
tion Is not supported by the judgment. We understand 
the English rule to be, that a vendee under the sheriff, 
when a stranger to the suit in which the execution issued, 
is not obliged to show a judgment, but obtains a sufficient 
title under the execution ; (Doe ex dem. Batten v. Murless, 
Sel. 110,) but that if the vendee be the plaintiff in the suit, 
he must also show a judgment. Doe ex dem. Bland v. 
Smith, 2 Stark. Cas. 199; 3 Eng. Com. Law Rep. 312. 
Burton v. Cole, Car. 443. In this state, however, it has 
long been settled, that a purchaser at an execution sale, 
must show a judgment as well as an execution. Unless the 
execution be warranted by a judgment, it will protect the 
officer, but will not avail to operate a transfer of the 
defendant’s property. ‘The judgment offered in evidence, 
was rendered at the April term, 1809, of Burke County 
Court, for the sum of sixty-six pounds, and costs. An exe- 
cution is shown, corresponding with this judgment, tested 
of the July term, 1809, on which there is a return by the 
sheriff, that the sum of ten pounds has been raised by a 
sale to William Murphy; and then is shown the execu- 
tion under which it is alleged the sale of the land in con- 
troversy, was made to the defendant, tested of the July 
term, 1810, for the sum of “sixty-seven pounds, three 


592 IN THE SUPREME COURT 


Jone, 1836. shillings and six pence, a balance of judgment, and three 
Dovson shillings and nine pence for costs.” A judgment for sixty- 
Mungny, six pounds gives no more validity to an execution for sixty- 
seven pounds, three shillings and six pence, than a judg- 
ment for six pence to an execution for a thousand pounds. 
As the verdict for the defendant would be against law, if 
founded on this part of the case, we must presume that it 
was rendered for him, in conformity to the Judge’s instruc- 
tions on the effect of his continued possession. This 
imposes on us the necessity of examining the correctness of 
his Honor’s charge in relation thereto. 

On this point the Judge charged, that the return made 
by the sheriff of his levy, and the indorsement made by his 
deputy of the sale under execution, were a “colour of 
title,” from the time the sheriff recognised the sale as his; 
and further, that the sheriff ’s deed, if void for irregularity, 
did not have relation back to the sale to constitute colour 
of title. This Court.is of opinion, that in the first part of 
this instruction there ts error. 

One of the members of the Court, the Chief Justice, 
yields to this opinion with much hesitation. He is disposed 
to hold that any written evidence, accompanying a posses- 
sion, showing the character of that possession to be 
adverse, and on a claim of title, indicates a sufficient 
colour of title under the act of L715. But the other mem- 
bers of the Court are satisfied that at this day, it is not 
permitted to give such a liberal interpretation to the act. 
They believe that it would be at variance with the spirit, 
if not the letter of numerous adjudications. These seem 
to have settled that no claim of a title set up under the 
alienation of another, is sufficient to warrant the claimant 
in alleging that he settled upon the land under.a colour of 
title, with a fair expectation of enjoying it, as his own, 
unless it be made to appear that he had some written 
document of title, professing to pass the land, and 
one not so obviously defective, that it could not have mis- 
led a man of ordinary capacity. Such was decidedly the 
opinion of the late Chief Justice Henperson, on the second 
hearing of the case of Tate and Southard, (see 3 Hawks, 
119), although he had intimated in the former hearing, 
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what we are not aware had been intimated by any other Juve, 1836. 
Judge, that possibly a sheriff’s return of a sale ona fi. fa. Dosson 
might be sufficient colour of title. We hold it clear, that 4..." uy. 
such a return does not profess to pass a title, and is not 
understood by any man of ordinary capacity, as either 

passing, or professing to pass a title. Not feeling entire 
confidence that his impression could be reconciled with the 
adjudications, and expressed opinions of our predecessors, 

and joining in the anxious wish that, so far as any preci- 

sion has been given to this perplexing subject, it may be siete. 
preserved inviolate; our brother Rurri does not press riff’s deed 
this hesitation to the length of a dissent. And the judg- ie 
ment on this, as on all the other parts of the case, is actual sale 
unanimous. We are not certain, that we correctly HDgey 


execution, 


apprehend the meaning of the Judge in the last part of the it cant Oe 
, t 
charge, wherein he denies any efficacy by relation to a oth ihe 


sheriff ’s deed if “void for irregularity.” We are not execution. 
; : : But if there 
aware of any irregularity attributed to it other than fraud, was an 
and we decidedly hold, that if, in truth, 1t were fraudulent, oe 
that is to say, did not evidence an actual sale under an sheriif 


execution, it could not be connected with that execution. aan f 


But if there was an execution which gave power to the under that 
ti 
sheriff to make a levy on the land in question, and if, he. be 


under that execution, a fair sale was made by authority made by 
of the sheriff, and the purpose of the deed is to authenticate eee 
that transaction, then we hold that the sheriff’s deed is 24 the 
but the consummating ceremony of that transaction, and the deed . 
makes it operate as from the sale, whether it thereby, in panor nog 
law, transfers, or only professes to transfer, the title in the transac. 
thing sold. It is like a bargain and sale, which must be seaeaied 


enrolled before it can have any efficacy, but if enrolled in from the 

due time, gives title or colour of title, as the case may be, sapere 

from the time of its execution. ee of 
The judgment must be reversed, because of misdirection 

with respect to profession and colour of title, and a new 

trial had below. 


Per Curtam. Judgment reversed. 
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M'‘Crac- 
KEN, 
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WILLIAM NOLAND v. RUSSELL M‘CRACKEN. 


Instruction to a jury, that they were bound to believe a witness who was 
uncontradicted and unimpeached, whose story was credible, and in 
whose manner there was nothing to shake their confidence, is erroneous ; 
because, from his connection with the parties, or the subject in controversy, 
and other similar circumstances, they might properly disbelieve him. 


Trover for a horse, tried at Haywood, on the last 
Circuit, before his Honor Judge Srrance. 

The plaintiff’s case was made out by the testimony of 
one Davis, who proved, that being about to visit the state 
of Tennessee, the plaintiff gave him a note for thirteen 
dollars, upon a person resident there, and requested him to 
collect, and in the event of receiving the money, to buy 
for him, the plaintiff, a horse; the plaintiff engaging to 
repay to the witness any money over and above the money 
received, or the note which the horse might cost: that he, 
the witness, received the amount due upon the note, and 
purchased a horse, at the price of fifty dollars, of which 
he paid ten dollars in cash, and gave his own note for the 
balance: that he, the witness, acted throughout as the 


agent of the plaintiff, although he did not disclose his 


agency: that immediately upon his return, he delivered 
the horse to the plaintiff, who paid him the difference in 
money. The horse continued in the possession of the 
plaintiff, some time, when he was seized and sold under an 
execution against the witness, and was purchased by the 
defendant. The witness Davis was proved to be involved, 
but was not otherwise impeached and contradicted. 

His Honor instructed the jury, that if they believed the 
witness, the. plaintiff was entitled to their verdict; and 
“that when a witness was heard by a jury, who was 
neither impeached nor contradicted, whose story was 
credible, and in whose manner there was nothing to shake 
their confidence, they were bound to believe him.” 

The connsel for the defendant requested His Honor to 
inform the jury, that an execution from a court of record 
bound chattels from the teste; but his Honor thinking the 
instruction irrelevant to the case, refused to give it. 
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A verdict was returned for the plaintiff, and the defen- Jone, 1836. 
dant appealed. Notanp 

Gwinn, for the defendant. M'Crac- 

No counsel! appeared for the plaintiff. oe 


Gaston, Judge.—To enable us to judge of the correct- 
ness of the instruction which is called in question by the 
appellant, it is necessary to consider it in connection with 
the facts in controversy, and the testimony submitted to 
the jury, so far as we can collect them from the very 
compendious statement spread upon the record. The 
plaintiff claimed the horse in question, as having been 
purchased by him, through the agency of his witness 
Davis, while the defendant set up title thereto under 
a purchase at execution sale, as the property of the said 
Davis. We must understand, then, that the main question 
in dispute was, whether the original purchase was made 
by the witness for himself, or as the agent of the plaintiff. 
His testimony was positive, that he bought for the plain- 
tiff, and he was not contradicted by opposing testimony, 
nor was his credit assailed, as having given a different 
account of the transaction, or as being a man of bad cha- 
racter. But there were circumstances attending the case, 
indicating a connection of the witness with the parties 
and with the subject-matter, which, the appellant in- 
sisted, impaired the credit due to his testimony. One of 
the parties was his alleged principal, and the other repre- 
sented his judgment creditor. He was shown to be 
“involved.” When he made the purchase, he did not 
disclose his agency, according to his own statement. He 
paid an inconsiderable part of the price with money 
which he had collected for the plaintiff, and gave his own 
note for the residue ; and when he delivered the horse to 
the plaintiff, he was repaid the amount for which he had 
made himself personally liable. The weight of these cir- 
cumstances might depend much on the degree of the wit- 
ness’s embarrassment, whether it reached insolvency, or 
but slightly affected his pecuniary credit: alsoon the fact, 
whether the execution upon which the horse was sold, or 
any other execution was or was not hanging over him, at 
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Junz, 1836. the time of the purchase or delivery of the horse; and also 
Notanp in the mode in which he was repaid for the advance of his 
MiCeac. credit, whether in money or in property, or in the discharge 


KEN. 


of an existing debt. Of the weight of these circumstances, 
we have neither the means nor the authority to judge; but 
we cannot avoid seeing that they were circumstances fit 
to be considered and weighed by the jury. 

The judge charged, that if the witness was believed, 
the plaintiff was entitled to a verdict. The propriety of 
this part of the charge cannot be questioned. His Honor 
then instructed the jury, “that when a witness was heard 
by a Jury, who was neither impeached nor contradicted, 
whose story was credible, and in whose manner there was 
nothing to shake confidence, they were bound to believe 
him.” Our difficulty lies in ascertaining from this jan- 
guage, what was the real information communicated to 
and received by the jury. The term “credible,” as ap- 
plied to a witness, has a legal and well-defined meaning: 
it means, deserving of confidence. But as applied to a 
“story,” it may signify worthy of belief, or probable, only, 


_ or barely not incredible. It was not used by his Honor in 


the first sense, as 1t would be absurd and indecent to sup- 
pose, that the jury were instructed, that they were bound 
to believe what they found worthy of their belief. We 
can scarcely understand it to have been used in the second 
sense, as there was no reason to doubt, but that they 
would believe what had been testified by any witness, 
which had not been shown to be untrue, and which also 
appeared to them to be probable. A rule was laid down 
by the Court for the guidance of the jury, on the only mate- 
rial question, whether the witness should be believed or 
not; and we apprehend that by men of plain sense, it 
would be understood as importing, that in law, they were 
obliged to find a verdict conformable to his testimony, as 
he had not been impeached or contradicted, unless his 
story was incredible, or his manner of testifying exception- 
able. We are the more inclined to adopt this construction, 
because of the refusal to give the instruction prayed for, 
as to the lien of the fiert facias. If the circumstances 
before referred to were of any importance, then probably, 
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(we cannot say positively, for the teste of the execution in JvNz, 1836. 
question is not set forth in the case,) the instruction Noanp 
prayed for was relevant, as tending to show the pressure ayicrac. 
on the witness at the time of the transaction; but if they KEN. 
were utterly disregarded—if in law they could not operate 
against his positive, unimpeached, and uncontradictory 
testimony, then clearly, an inquiry into the lien of the 
executions, was altogether irrelevant. 

Thus understanding the instructions, we are of opinion, 
that it is erroneous. The circumstances before referred 
to, may have weakened or destroyed the confidence of the 
jury in the veracity of the witness. Whether they ought 
to have this effect, it was for them and them only to de- 
cide. They are the competent and exclusive judges 
whether human testimony be inconsistent with the opera- 
tion of those common principles which regulate human 
conduct. If thus believing, they do not in their con- 
sciences actually assent to it, there is no rule of law which 
compels them to yield to it an official faith. While the com- 
petency of witnesses and the relevancy of testimony are 
made the exclusive subjects of judicial cognisance, the 
credit of witnesses and the sufficiency of their testimony, 
are as exclusively matters for the determination of the 
jury. Thus it was by the common law. But it 1s, if 
possible. more emphatically so under the statute, which 
declares it “ unlawful for a judge, in delivering a charge to 
the petit jury, to give an opinion whether a fact be fully 
or sufficiently proved, such matters being the true office 
and province of the jury.” 

It is possible, notwithstanding our endeavours to ascer- 
tain the precise meaning of the charge, that we have mis- 
understood it. We have often cause to lament that the 
“statements,” which accompany our transcripts are rather 
rapid sketches than full representations of what occurred 
below, and of what we are called upon to revise. Extreme 
brevity can scarcely fail to produce obscurity. 

The judgment of the Superior Court of Haywood is. to 
be reversed, with instructions to award a new trial. 

Per Curiam. Judgment reversed. 


INDEX. 


ACCORD AND SATISFACTION. 
1. A plea of accord and satisfaction, 
must aver an acceptance by the 
plaintiff of the thing agreed to be 
given in satisfaction. State Bank 
v. Littlejohn. 565 
2. A parol agreement ‘cannot be re- 
ceived to support a plea of an 
accord, to an action of debt upon 
a bond. Ibid. 566 


ACCOUNT. 
See Evipencg, 1. 


act creating asmall misdemeanor, 
if the context shows that such is 
clearly its meaning. Jéid. 118 
Where different objects of policy 
may have dictated an act creating 
an indictable offence, none of 
which, however, are expressed, it 
shall not be construed with refer- 
ence to one of the objects only. 
Thid. 118 
. A statute is conclusive as to all 
public facts which it recites. Kel- 
lov. Maget. 421 


4, 


ACTS OF THE LEGISLATURE.| ADMINISTRATION, LETTERS 


1. Acts of the legislature are pre- 
sumed to be constitutional; and 
where in the court below, the va- 
lidity of an act was drawn in ques- 
tion, and the judgment was in 
support of it, and the case stated 
no facts from which the contrary 
could be inferred, the judgment 
must be affirmed. Neal v. Rob- 
erts. 81 

2, An act, making it an indictable 
offence to fell timber in the chan- 
nel ofa particular creek, in a par- 
ticular county, is a public law, 
and need not be recited in an in- 
dictment on it. State v. Cobb. 

115 

3. Words of reference, as ‘such 
persons,” or ‘the persons so of- 
fending,” shall be implied in an 


OF. 

1. Anentry on the records of the 
county court, “It is ordered that 
S. G. be appointed administrator 
of J. G. on his entering into bond 
in the sum of $4000, with J. B. 
and W.S., securities,” is a valid 
grant of administration, although 
it be not stated on the record that 
the administrator gave bond, and 
was properly qualified. Spencer, 
Adm. y. Cohoon. 27 

2. The want of such statement may 
render the grant defective, and 
authorise the county court to an- 
nul it; but until that is done, the 
grant must be respected as valid 
by other courts. JOzd. 27 

3. Letters of administration, reciting 
the probate of a will and the death 
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of the executor, are substantially{ inable in the superior tribunal. 


letters de bonis non, although not} Ibid. 190 
expressly stated soto be. White|5. The word “appeal” in the 9th 
v. White. 265] section of the act of 1794, (Rev. 
See Apprat, 1. ch. 414,) is not used in its techni- 

cal sense, and it is not therefore 

ADMINISTRATORS. necessary or regular for the ma- 

See Exrecurors and ADMINISTRA-| gistrate to pass upon a claim of a 
TORS. third person to property attached, 

7 before such person can carry his 

AMENDMENT. case to the county court. Sump- 

1. All amendments made either by; son v. Harry. 202 


consent, or leave of the court,!6. The sixth and seventh sections of 
ought to appear on the record.| the act of 1818, (Rev. ch. 963,) 
Shearin v. Neville, Adm. 4; modified by the act of 1824, (Tay. 
2. The Superior Court may amend} Rev. ch. 1234,) respecting the 
the record of its proceedings at] time within which the transcript 
any time during the same term ;! of the record in appeals from the 
and may thus obviate any objec-| Superior to the Supreme Court, 
tions made to the record of that} shall be filed in the latter, do not 


term. State v. Calhoon. 374) apply to appeals in criminal cases. 
See Recorp, 2. Removat or a| State v. Dickinson. 349 
Cause, l. 7. An appeal lies from a judgment 

of the Superior Court, ordering a 

ANSWER IN EQUITY. postmaster to be fined for not ser- 

See Practice. ving as a juror. State v. Wil- 

liams. 372 

APPEAL. 8. The Supreme Court upon an ap- 


1. Upon an appeal from an order of| peal, cannot consider of any objec- 
the county court, granting letters} tions to the record of the court 
of administration, the Superior} below, that do not appear in the 
Court acquires general jurisdic-| transcript sent up. State v. Cal- 
tion of the matter, and may grant| hoon. 374 
letters to one not originally a par-|9. An appeal lies to the Supreme 
ty to the contest. Blunt et ux. v.| Court, from all acts of the Supe- 
Moore. 10} rior Court, professing to be final 

2. Discharging a rule to showcause| adjudications on questions of right, 
why a new trial should not be| notwithstanding such adjudica- 
granted, is nota judgment from| tions may be irregular and void. 


which an appeal can be taken.| Darden v. Maget. 498 

State v. Osborne. 114; See Invpictment, 6. Wiut, 3. 
3. An appeal may be taken from an 

order of the county court granting APPRENTICE. 


a re-probate. Such an order|See CovENAaNT, 7. Evipence, 16. 
comes within the meaning of the 
act of 1777, allowing appeals. ARBITRATION AND AWARD. 
Harvey v. Smith. 190;Where a_ submission to arbitra- 
A. Where the dissatisfied party ne-| tion was by parol, and the award 
glects to appeal from such a sen-| of the arbitrators was also unwrit- 
tence, it is not regularly re-exam-| ten, it was not error in the judge 
to leave it to the jury to decide upon 
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the testimony, what was the true 
question submitted, and what was 
the real question decided in the 
award, and then to instruct them 
what would be the law, according 
as their finding might be the one 
way or the other. Torrence v. 
Graham. 284 


ASSIGNMENT. 

- An assignment like any other 
conveyance, may take effect by es- 
toppel between parties and privies, 
and thus legally operate to trans- 
fer the estate of the assignor, al- 
though he was not in possession, 
when tie assignment was made. 
Gwyn v. Wellborn. 319 

See AssuMPSIT. 


ASSU MPSIT. 

Where a person assigned his dis- 
tributive share in an estate, and af- 
terwards collected and used the 
amount due upon it, assumpsit will 
not lie against him at the instance 
ofthe assignee. Smith vy. Gray,| 
Ex r. 42 


ATTACHMENT. 

1. The claim of an interpleader to 
property attached must be a legal 
claim; a mere equitable one will 
not entitle the interpleader to the 
property attached. Simpson v. 
Harry. 202 
2. No claim can be interposed by a 
third person to a debé attached in 
the hands of a garnishee, as no- 
thing but tangible property comes 
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sion will not affect their claim 
against the garnishee. Ib. 207 


5. But where specific property is 


levied upon, as the property of an 
abseonding debtor, claimants have 
a right to interpose for the purpose 
of protecting their present enjoy- 
ment of it, and for preventing any 
injury that might attend its re- 
moval. Jb. 207 


6. Where attachments were issued, 


and a garnishee summoned, at the 
Instance of different creditors, and 
at the same term of the court, 
judgments were obtained against 
the garnishee in each case, for the 
sum due by him to the attached 
debtor, and executions issuing 
thereon against the garnishee 
tested of the same term were put 
into the hands of the same sheriff, 
the money collected by the sheriff 
must be applied to the executions 
pro rata, without regard to the 
priority of time in issuing the 
attachments and summoning the 
garnishees. Freeman v. Grist. 217 
See AprEAL, 5. 


BASTARDY. 


1. The act of 1799 (Rev. ch. 581, 


sec. 3,) which authorises a sum- 
mary remedy against the reputed 
father of a bastard child, is not a 
repeal of the common law right of 
suing all or either of the obligors 
on the bastardy bond; and in suits 
on such bond, the notice required 
by that act, need not be shown, 
Shew vy. Stewart. 412 


within the words or the spirit of}2. The summary remedy prescribed 


the law allowing aninterplea. 20. 

202 
3. Noattachment can be levied upon 
property held by, or debts due to, 
absconding debtors as trustees for 
others. Jb. 206) 
4. Creditors of garnishees have no| 
legal right to interpose for pre-| 
venting such garnishees from con- 
fessing themselves indebted to the! 
absconding debtor. Such confes-! 


by thisact is only cumulative, and 
applies only as against the reputed 
father, and not as against his 
securities on the bastardy bond. 
Tbid. 412 


BEQUEST. 


1. A bequest to a son of “every 


article I have already possessed 
him with, will not by the mere 
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force of those words, pass a slave 
which the testator erroneously 
supposed he had emancipated, and 
bad placed with the son for protec- 
tion only ; and in such case, whe- 
ther it was the testator’s intention 
to pass the slave, is a question 
of fact. White v. White. 268 

Where a testator eaced 
certain slaves to the children = 
his daughter, and expressed his 
wish that his son-in-law should not 
have the “use or control of the 
said slaves ;” and then subjoined 
‘but if she survives him, then my 
said daughter may have the use of 
said slaves during her widow: 
hood,” ié was held that the daugh- 
ter did not take a legal estate in 
the slaves upon which an action at 
law could be sustained, but that 
her interest was only an equitable 
one, and could be protected only 
in a court of equity. Bennett v. 
Williamson. 282 
A bequest by a testator to his 
wife of a “girl named Hannah 
and my horses, &c. and my plan- 
tation, with all the land adjoining 
to it, during her lifetime,” passes 
but a life estate in the negro girl. 
Black v. Ray. 334 
A direction that the testator’s 
infant grand-children shall be 
‘‘ raised” and * educated”, creates 
a charge upon the estate for such 
raising and education during their 
minority. Cloud v. Martin. 399 
Where a testator bequeathed a 
female slave “to his wife during 
her natural life, or widowhood,” 
and in a subsequent clause of his 
will, provided that the slave should 
become the property “ of my daugh- 
ters A. and B. at their mother’s 
death, o7 at the time that my son 
Thomas arrives at sixteen years 
of age ; and her increase, if any, 
before that time, to be equally 
divided amongst the rest of my 
children. If the widowhood of 


6. 


ds 
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my wife should terminate before 
her natural life, Nell shall remain 
in this place for the support of my 
children who may live here :”—Jt 
was held, that the increase born 
after the arrival of Thomas to the 
age of sixteen years, but before 
the death of the widow, would 
belong after the death of © the 
widow, to A. and B.; particularly 
as that construction would har- 
monise with the rest of the will, 
which seemed to aim at an equal 
distribution of the testator’s pro- 
perty among all his children. 
Gibbons v. Dunn. 446 
The state of the testator’s family 
at the time of making his will 
may be attended to in settling its 
coustruction. IJbzd. 449 
The whole will may be examined, 
and the state of the property 
looked at, if it appears on the face 
of the will; not de hors, unless to 
explain a latent ambiguity. Jdzd. 

450 

See Leeacy, 2. 


BOND. 


Where A. owed B. by bond, and it 


l. 


was agreed between them that A. 
should pay the debt by instal- 
ments, and execute a new bond 
for the balance due after each 
payment; it was held, that an 
offer of performance by A. was 
not a bar to an action on a bond 
delivered after the agreement was 
made. State Bank v. Littlejohn. 

563 


BOUNDARY. 
Where a call in a grant was 
“running N. 45° W. 220 poles to 
a black oak near his (the gran- 
tee’s) own line,” and the biack 
oak could not be found, nor its 
locality proved, i was held, that 
the word near, would not carry 
the line 380 poles further, to reach 
another tract of the grantee’s but 
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that it must be stopped at the end{ 
of the distance mentioned in the 
grant. Den ex dem. Harry v. 
Graham. 76 
2. A posterior line of a grant will! 
never be reversed for the purpose 
of showing the termination of a 
prior one, unless the description 
of the posterior be more specific 
than that of the prior, and unless 
from the posterior, a mistake in 
the prior can be clearly shown. 
Ibid. 76 
3. In questions of boundary, a plat 
or map of an adjoining tract of 
land, made at the instance of the 
owner, is evidence as the act of 
the owner against him, and all 
persons claiming the same land 
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stream the parties meant by a par- 
ticular name, and the jury, if sa- 
tisfied of the fact, from proof of 
possession or the like, may find a 
stream to be the one meant, altho’ 
not the one bearing the name 
mentioned in the deed. Ibid. 425 
In locating a grant, a call for the 
lines of another person ought to 
control the course and distance, 
when at the time of the survey 
these lines were well established ; 
but if they never were marked, or 
if there has been no possession 
according to them,-then a call for 
them should be disregarded, and 
the course and distance pursued. 
Carson v. Burnett. 558 


under him, though it is not con-/ BUNCOMBE TURNPIKE COM. 


clusive, and may be explained. 
Webb v. Hall. 
4. The meaning of a deed as to 
what land it covers, is a question 
of law to be decided by the court. 
What are the termini of the lines 
are points of construction, where 
they are questions of fact. There- 
fore, it was held to be error for 
the judge to instruct the jury, that 
where there was an irreconcilable; 
difference between a natural boun- 
dary and a marked line, it was 
matter of evidence, and not of 
construction. Denexdem. Hur- 
ley v. Morgan. 425 
oO. As a general rule in questions 
of boundary, a natural object has 
a preference over marked lines en 
corners, and will control them 
when the natural object is of such 
a nature as cannot easily be mis- 
taken by the parties, either in 
name or situation, as in the case 
of a river ora creek. But the 
reason of this rule does not apply 
to very small streams,which either 
have no names, or formerly hada 
different name from that which 
they now bear. With respect to 
these, it is open to evidence which 


ae 
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PANY. 


278\1. That clause of the charter of the 


Bancombe Turnpike Company, 
(act of 1824, Tay. Rev. c. 1258, 
sec. 13,) which compels all persons 
living within two miles of the road 
of said company, and who are by 
law liable to work on public roads, 
to perform six days’ labour on the 
said road ineach and every year, 
is not unconstitutional,inasmuch as 
they are by the same charter ex- 
empted from paying tolls for pass~ 
ing over the road. Buncombe 
Turnpike Co. v. M‘Carson. 306 
Whether a person subject to pay 
toll, could be constitutionally com- 
pelled to pay toll, quere? Thid. 

306 
The Board of Directors of the 
Buncombe Turnpike Company 
may, under its charter, appoint a 
manager, or overseer of the re- 
pairs of the road, without a deed 
under the corporate seal ; and this 
appointment may be shown by the 
production of their books, con- 
taining an entry of a resolution to 
that effect. Ibid. 306 
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v. Stephens, ante, 5. 
Burnett. 


18|M‘Kerall v. Cheek, 2 Hawks, 343. 


Vick v. Flowers, 1 Murph. 321. 
Brady v. Ellison, 2 Hay. Rep. 
348. Dobson v. Erwin. 569 


CASE STATED. 

The case stated for the Supreme 
Court by the court below, will 
always be presumed to be correct 
in point of fact, unless from an 
examination of the whole record, 
a mistake clearly appears. Den 
ex dem. Harry v. Graham. (76 
Records of suits not referred to 
as making any part of the case 
sent to the Supreme Court, cannot 
be noticed by it. Freeman v. 
Grist. 219 
Where it does not appear ina 
case, that a person of the same 
name, is the same person, this 
court can presume it to be so. 
Gwyn v. Wellborn. 320 
An exception, on the case stated 
for an appeal to the Supreme 
Court, is there taken to be abso- 
lutely true, as to all matters which 
occur on the trial, or purport to 
have been acted tn the court from 
which the appeal comes. But 
where the fact is stated, as having 
occurred in another court, the 
record of that court is the only 
competent evidence of the fact ; 
and no statement contrary to it, 
can be admitted. State v. Revd. 

377 

See Evipence, 24. 


CERTIORARI. 
See Recorp, 3, 5, 6. 


CHEROKEE INDIANS. 
Under the third article of the 
treaty of 1819, between the Uni- 
ted States and the Cherokee In- 
dians, the particular Indians resi- 
ding within the limits of North 
Carolina, to whom reservations in 


INDEX, 


fee-simple were made, had a right 
to alienate the tracts reserved as 
they thought proper, ‘prior to, and 
independent of, any act of the 
state legislature. Den ex dem. 
Belk v. Love. 65 


2, The condition annexed to the re- 


servations under this article, does 
not require a perpetual residence 
on the tracts reserved, but only a 
notification of an tntent to reside, 
which is a condition precedent, 
and when complied with the es- 
tate becomes absolute. Ibid. 65 


3. But if this were otherwise, an 
individual could not treat the es-. 


tate as at an end, before the state 
shall enforce a forfeiture for the 
breach of the condition. ldid. 65 


CLERK. 

1. Where a person had been elected 
clerk of the Superior Court, under 
the act of 1832, c. 2, and at the 
proper time had _ tendered his 
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his bonds, which he was bound by 
law to renew at that term, z¢ was 
held, that such conduct amounted 
to an abandonment of the office, 
and justified the admission of the 
new clerk. Dickens y. Justices, 
fe. 406 


COLOUR OF TITLE. 


To constitute colour of title, there 


must be some written document of 
title professing to pass the land, 
which is not so obviously defec- 
tive, that it could not have misled 
a@ man of ordinary capacity. 
Hence a sheriff’s return of a sale 
upon a ft. fa. is not colour of title, 
for that is not understood by any 
man of ordinary capacity as el- 
ther passing, or professing to pass 
a title. Den ex dem. Dobson v. 
Murphey. 586 
See Surerirr’s Deep, 2. 


COMMON CARRIER. 


bends, which had been accepted/The rule of diligence which mea- 


by the court, and he inducted into 
office, while the former clerk was 
present in court, cognizant of what 
was going on, and did not object 
thereto, but actually surrendered 
up the office and records to the 
new clerk In term time, and re- 
tired from the performance of the 
duties of the office for twelve 
months thereafter; ¢ was held, 
that such conduct ia the old clerk, 
amounted to a surrender of his of- 
fice to the court, and justified the 
reception and induction into office 
of the newly elected clerk. Wil- 
liams v. Somers. 61 
2. Where a clerk elected prior to the 
act of 1882, c. 2, during good be- 
haviour, was in court, when a per- 
son elected under that act was ad- 
mitted as clerk, and made no ob- 
jections to the court against such 
admission, but surrendered the 
books and papers fo the new clerk, 
and likewise neglected to tender 
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sures the liability of common bai- 
lees for hire, is not that by which 
the engagements of common car- 
riers is to be tested. The latter 
can be excused for the non-perfor- 
mance of their contracts by no- 
thing short of the act of God, or 
of the public enemy. Harrel v. 
Owens. 273 


CONDITION. 
condition or limitation annexed to 
an estate, destroys the whole of 
the estate to which it is annexed, 
and not a part only of it. Bennett 
vy. Williamson. 283 
See CurrokereE Inprans, 2, 3. 


CONSIDERATION. 


Where a specific consideration is set 


forth in a conveyance, and no 
others are referred to in gene- 
ral terms, none other than the 
specific one can be averred and 
proved. But if one considera- 
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tion is specified, and others 
are referred to in general terms, 
it is competent to show them 
forth in evidence; and where 
the deed is wholly silent as to the 
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been held that although they can 
grant only by deed, yet they may 
do many other acts without one, 
as appoint a baliff, or the like. 
Ibid. 310 


consideration, proof of the actual!5. But corporations, created by le- 


consideration is admissible. Jones 
v. Sasser. 452 
See Fraups Srarure of, 1. 


CONSPIRACY. 

A private person can obtain redress 
for a conspiracy only when it 
operates to his injury, and when 
as to him its object is unlawful. 
Eason v. Petway. AT 


CONSTITUTIONAL. 
See Acts of the Legislature, 1. Bun- 
combe Turnpike Company, 1, 2. 
Postmaster. Taxes 2. 


CORPORATION. 

1. The books of a corporation, con- 
taining entries, in accordance with 
its charter, when identified, are 
admissible to prove the organiza- 
tion and existence of the corpora- 
tion. Buncombe Turnpike Co. v. 
M‘ Carson. 306 

2. When a corporation is plaintiff, it 
must, upon the general issue, show 
itself to be a corporation. And 
when the charter is by statute, 
that is done by showing the sta- 
tute, and that the persons acting 
under colour of it, are in posses- 
sion of the corporate franchises. 
Ibid. 309 

3. The non-existence of a corpora- 
tion acting as such, or the forfei- 
ture of its charter, can only be ad- 
judged at the suit of the sovereign. 
Such non-existence or forfeiture 
cannot when there is no judicial 
sentence against it declaring it null 
be collaterially inquired into by 
individuals. Jbid. 309 

4, Corporations by prescription, or 
by letters patent, could, according 


to the old books, act only by deed. | 


In modern times, however, it has 


gislative charter, which allows or 
requires the ordinary business to 
be done, not by the corporation as 
an entire body, but by a select 
board as the agents of the corpo- 
ration, are not governed by the old 
rules of the common law in their 
mode of action, but are guided and 
regulated by the statute creating 
them. Ibid. 310 
6. The agents of a corporation are 
not required by any rule of the 
common law, to act by deed on 
behalf of their principals, where 
they might act for themselves by 
part. Ibid. 311 


COSTS. 

1. Under the acts of 1790, (Rev. ec. 
326) and 1798, (Rev. c. 504, sec. 
3,) persons who appear in court 
and act as parties defendants may 
in case the petitioner succeeds, be 
adjudged to pay costs, though they 
have not regularly made them- 
selves parties by a rule of court. 
Jones v. Physioe. 173 

2. If the petitioner under these acts 
procures subpoenas and copies of 
his petition to be served on the 
persons to be notified, it must be 
at his own costs, as they are not 
required to be made parties by the 
petitioner. did. 173 

3. Where the proceedings, under a 
writ of mandamus are dismissed, 
the relator may be ordered to pay 
the costs. Dickens y. Justices, 

C. 406 

4, Although costs are not expressly 
given by any act of the Assembly 
organising the Supreme Court, 
yet the power of giving a judg- 
ment for them, necesssarily re- 
sults from the several acts of 1810 
(Rev. c. 785, sec. 7), 1818 (Rev. 
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ec. 963, sec. Gand 7,) and 1825, 
(Taylor’s Rev. c. 1282.) Sparks 
v. Woods. AS89 
3. An ex parte proceeding, upon 
which no judgment can be given 
affecting others, 1s not compre- 
hended in the term “action,” as 
used in the 90th section of the act 
of 1777, (Rev. ch. 115,) and upon 
an appeal to the Supreme Court, 
from an irregular judgment of the 
court below, by a person not a par- 
ty to the proceeding, the court 
may, in its discretion, adjudge 
that neither party to the appeal 
shall pay costs. Darden v. Maget. 
498 


COVENANT. 

1. A covenant for quiet enjoyment 
runs with the land, and one whois 
evicted, may recover upon such 
covenant in the deed of any prior 
vendor, and this whether he pur- 
chased with or without warranty. 
Markland’s Adm. v. Crump. 

2. An intermediate vendor cannot in 
respect of his liability upon his co- 
venant for quiet enjoyment, reco- 
ver of a prior vendor, but must 
first make good the damages of 
the person evicted. Zdid. 94 

3. The right of a vendor who sells 
with warranty, to retain the title 
papers, does not give him the right 
to sue primarily for the eviction of 
his vendee. Ibid. 98 

4. Privity of contract will not alone 
suffice to sustain an action upon a 
covenant running with land, but 
the plaintiff must show a damage 
to himselfin particular from the 
breach alleged. Ibid. 101 
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production of the covenant. Ham- 
alton ve MCurty. 226 
6. Where a party incurs an obliga- 
tion by his own act, he will be 
bound to the extent of his engage- 
ment, and will not be excused for 
its non-performance by accident 
from inevitable necessity, as he 
would . be, if the obligation were 
imposed upon him by law. And 
for the breach of such voluntary 
engagement, the extent of the in- 
jury forms the proper measure of 
damages, however the perform- 
ance may have been defeated. 
Clancy v. Overman. 402 
'7. If the owner of a slave binds him 
as apprentice, and covenants that 
he shall faithfully serve his mas- 
ter, &c.,and the master covenants. 
to teach the apprentice a trade, 
these covenants are mutual and 
independent, and a breach on one 
side is no bar to an action for a 
breach on the other. Ibid. 402 


94;/8. A covenant to teach an appren- 


tice, or cause him to be taught, a 
trade, is not an absolute engage- 
ment that he shall, at all events, 
learn that trade, but is only a co- 
venant for faithful, diligent and 
skilful instruction. Jbid. 402 


DAMAGES. 
See Covenant, 6. Derrinus, 2. 
Mitts, passim. SuHeErirF, 1, 2. 
Trespass, 2,3. Wipow, 3. 


DEBT. 


See PayMEentr and SATISFACTION. 


DECLARATIONS OR ADMIS. 
SIONS. 


5. Upon a covenant to pay sixty dol-/See Evipence, 1, 8, 13, 14, 15, 16. 


lars annually for two years, for the 
hire of a slave, and also to furnish 


DECEIT. 


the slave with food, &c. debt may} Where the defendant in an execu- 


be brought before a single justice 
for one year’s hire; and if the 
warrant call for that sum due by 
bond, it is well supported by the 


tion fraudulently induces the she- 
riff to sell unsound property of his, 
and at the sale fraudulently rep- 
resents it to be sound, an action 
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for a deceit lies against him by|See ConsmDERATION. 


by the purchaser. Erwin vy. 
Greenlee. 


DEED. 

1. Where the subject-matter of a 
conveyance is completely identi- 
fied by its name, by its localities, 
and by certain other marks of de- 
scription, the addition of another 
particular which does not apply to 
it, hor to any thing else, will not 
avoid the conveyance, but will be 
rejected as having been inserted 
through misapprehension or inad- 
vertence. 
Love. 65 
2. A party who insists on a trial 
that a particular deed vests the 
title in him, is not thereby preclu- 
ded, either by way of estoppel or 
presumption, from contending that 


another deed is to be presumed in 


his favour. Den ex dem. Hurley 
v. Morgan. 432 
3. A deed may properly, and in ma- 
ny cases ought, to be found upon 
presumption, although the jury 
and court may be satisfied it nev- 
er was in fact made; and the 


court may instruct the jury that it 


is their duty to presume such 
deed, unless the contrary be prov- 
ed. Idid. A32 
4, General words in a deed as “ my 
estate,” or “all the property I 
possess,” do not pass or profess to 


pass any thing which was not held/4. 


by the grantor as his own proper. 
ty, although he night have the 
possession. Jones v. Sasser. 463 
5. The court cannot assume as a 
fact, that property, the title to 
which is in one person and the 
possession in another, ts held ad- 
versely, and upon the faith of that 
fact, declare the property to be 
included in a general description 
used by the person in possession 


of “all my property.” Ibid. 4638/1. Ejectment may be sustained, 


39 


l. 


Den ex dem. Belk v.'2. 


INDEX. 


EvipENCcE, 
3; 4. 


DEPOSITION. 
See EvipEencs, 6. 


DETINUE. 
In detinue, if after action brought 
and issue joined, the plaintiff gets 
possession of the thing sued for, 
that fact may be pleaded puts 
darrein continuance, in abatement 
of the suit, but 7 seems-that it 
would not be a good plea in bar. 
Morgan v. Cone. 234 
In detinue, damages are only 
consequential upon the recovery 
of the thing sued for; and there- 
fore, if the plaintiff, pending the 


_ suit, obtains possession of it, he 


Oe 


cannot proceed for the damages, 
but his suit fails altogether. bid. 

234 
If, upon a judgment in detinue 
for slaves, the execution is satis- 
fied by the payment of the assess- 
ed value by the defendant, and its 
receipt by the plaintiff, the title 
to the property will be transferred 
to the detendant by relation to the 
time of the verdict and judgment ; 
and the issue born of said slaves, 
between the rendition of the judg- 
ment and the satisfaction of the 
execution, will of consequence be- 
long to him. Vines v. Brownrigg. 

239 
The form and effect of the judg- 
ment and execution in detinue, 
stated by Danigz, Judge. Ibid. 

239 


DISTRIBUTIVE SHARE. 


See ASSUMPSIT. 


DOWER. 
See Wipow, 2, 3, 4, 7. 


EJECTMENT. 
al- 


INDEX: 


though it appears that the lessor 
of the plaintiff, and the deena 
are both living on different parts 
of the tract of land in dispute, 
claiming adversely to each other. 
Den ex dem. Dobbins y. Step- 
hens. 5 
2. When a landlord makes himself’ 
defendant, to protect the posses- 
sion of his tenant, the plaintiff) 
cannot on the trial prove other} 
trespasses committed by the land-! 
lord himself. Carson vy. Burnett. 
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EMANCIPATION. 
See Bequest. SLAVES, passim. 


EQUITY OF REDEMPTION. 
See Execution, 3, 4, 5, 6, 7, 8. 


ESTOPPEL. 

1. A person who has title to a slave 
will not be estopped by reasun of 
any concealment or misrepresen- 
tation of that title, from setting it 
up against one who claims as a 
volunteer. Jones v Sasser. 452 
2. The title to slaves cannot be 
transferred without consideration, 
by virtue of an estoppel, arising 
from the misrepresentations of the 
owner, as that would be in con- 
travention of the act of 1806, 
(Rev. ch. 701,) which requires 
gifts of slaves to be in writing ; 
and an estoppel cannot be set up 
to defeat the statute. Ibid. 452 
3. The doctrine of legal and equita- 
ble estoppel partially discussed ‘by 
Gaston, Judge. JLbid. 452 

See AssIgcnmENT. Deep, 2. 


EVIDENCE. 

1. The declarations of a_ party 
must be taken altogether, as well 
those to discharge, as to charge 
him; and where a person, to 
whom an account had been pre- 
sented, did not object to any ot 
the items, but only contended for 


i 
5 


3 


| 4, 


el 


6. 


= 


8. 
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further credits, what he says must 
be submitted to the jury along 
with the evidence of his admis- 
sions arising from his silence as 
to the items. Walker v. Fentress. 

17 
The acts of a court can be proved 
only by its own records, and pa- 
rol proof for that purpose is inad- 
missible. Spencer, Adm. v. Co- 
hoon. 28 
A registered copy of a deed can- 
not be received as evidence of 
title, without accounting for the 
absence of the original. Smith v. 
Wilson. 40 
The affidavit of a party to the 
cause, proving the loss of a paper, 
will be received to let in secon- 
dary evidence of its contents. 
Ibid. Al 
Proof of particular facts is not 
admissible to impeach a witness, 
and the opinion of an impeaching 
witness is proper only when it 
coincides with the general repu- 
tation of the person impeached ; 
and a witness who swears that he 
did not believe another to be hon- 
est, but who does not know the 
opinion of others, is incompetent. 
Downey v. Murphey. 84 
A party offering a deposition is 
not bound to read a statement of 
irrelevant facts contained in it; 
neither can the other party read 
it, for the purpose of contradict- 
ing it. Ibid. 85 
It seems that an inhabitant of a 
town may be a witness for the 
town, where he has no distinct 
individual interest in the suit ; and 
where the subject-matter of the 
controversy is a public charity 
belonging to the town, he is un- 
doubtedly competent. Jackson v. 
Com’rs of Hillsborough. 177 
Where it is inferable from facts 
before proved, that the wife is act- 
ing as agent of her husband, evi- 
dence of her acts or declarations 
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11. Where a demand was 


is admissible. Torrence vy. Gra- 
ham. - 286 
9. A witness who releases a parti- 
eular interest which be has in an 


INDEX. 


the time of the sale, as to the 
note belonging to his principal, 
and his being merely an agent, is 
admissible evidence. Ibid. 367 


estate, is competent, where it does}15. Generally the acts and decfara- 


not appear that he has any other. 
Ibid. 286 
10. Where it appears from the case 
stated, that a note was in the pos- 
session of the plaintiff, and was 
not produced on the trial, every 
fair presumption that can arise 
from withholding it is to be made 
against him, as to those parts of 
the contents that do not appear 
from the evidence given. Syming- 
ton v. M‘ Lin. 298 
read 
aloud from a written paper, any 
person who heard it may prove 
the demand, without the produc- 
tion of the paper from which it 
was read. Black v. Ray. 334 
12. Where a fraudulent attempt to 
prevent competition at a sale is 
alleged against a party, he may, 
In answer to evidence of such al- 
Jegation, show that he requested 
several persons to attend the sale, 
and bid, as in such case his decla- 
rations became a part of the res 
geste. Jones v. Young. 399 
13. If, in answer to the prema facie 
evidence of fraud, arising from the 
possession retained by a debtor, 
aiter a conveyance, of his slaves, 
his assignee produces proof tend- 
ing to show that the debtor’s pos- 
session was bona fide, as his bai- 
lee or agent, the creditor may 
give in evidence to rebut such 
proof, the acts and declarations 
of the debtor, showing that he 
claimed the slaves as his own, af- 
ter his conveyance. Askew vy. Rey- 
nolds. 367 
14, Where a person, alleging him- 
self to be the agent of another, 
sold a note payable to his princi- 
pal for the benefit of his principal, 
what he said to the purchaser at 


} 


trons of a grantor, after his grant, 
cannot be received in evidence 
against his grantee. But where 
the grantor remains In possession 
after his grant, lis acts and decla- 
rations as to his possession wilt 
be admitted upon the same princt- 
ple that permits the declarations 
ofa trader at the time of leaving 
his residence, to be admitted as 
evidence of the purpose of his de- 
parture ;.and that, on a question 
of adverse possession, receives the 
acts and declarations of the tenant, 
to show the nature of his posses- 
sion. Ibid. 37 ( 


16. The acts and declarations of @ 


slave apprentice, is evidence on 
the part of the master in an ac- 
tion by the owner, to show the 
temper and disposition of the ap- 
prentice. Clancy y. Overman. 

402 


17. When a witness is called upon 


to prove facts originally entrusted 
to memory, he may use a written 
memorandum, which he has for- 
merly made, in order to refresh 
his memory; but if, after such 
help, he cannot recollect a parti- 
cular fact, the writing is not ad- 
missible to supply it. “Fhis rule, 
however, does not apply to proof 
of written instruments or docu- 
ments; for where such are Jostor 
destroyed, so that they cannot be 
produced, a copy of them, verified 
in court by the copyist to have 
been taken from the original, is 
admissible, even in preference to 
a professed full recolleetion of 
their contents by the witness, be- 
cause such a copy is less rable to 
error than the memory of the wit- 
ness. And so, for the same rea- 
son, an abstract of the original, 


INDEX. 


taken and verified in the same 
way, is admissible, independent of 
the recollection of the witness, 
and even in preference to it, as to 
the facts which it contains. IKello 
v. Maget. 414 
18, To iinpeach the credibility of a 
witness, by proving that he swore 
differently as to a particular fact 
on a former trial, it is not neces- 
sary that the impeaching witness 
should be able to state all that the 
impeached witness then deposed. 
It is sufficient if he is able to prove 
the repugnancy as to the particu- 
lar fact, with regard to which it is 
alleged to exist. Den ex dem. In- 
gramv. Watkins. 442 
19, ‘he fact of a witness being in- 
terested in the matter in dispute, 
must be shown only in the mode 
in which other controverted facts 
are to be proved. ‘Therefore the 
declarations of the witness, not on 
oath, nor in the presence of the 
party against whom they are of- 
fered, with respect to his interest 
in the subject-matter of the suit, 
cannot be given in evidence. Jbid. 

442 
20, A witness will not be admitted 
to prove what a deceased witness 
swore to on a former trial, unless 
he can state substantially ald the 
testimony of such deceased wit- 
ness. Ibid. 444 
21. Where a son, to whom the 
father had conveyed a slave by 
deed of gift, but retained the pos- 
session by permission of the son, 
was alleged to have stood by while 
his father was making another 
voluntary disposition of his pro- 
perty by deed among all his chil- 
dren, and to have fraudulently 
concealed or misrepresented his 
title, 2¢ was held that a private 
conversation, which occurred be- 
tween the father and the son, just 
before the execution of the latter 
deed, in which the father assured 


611 


the son, that by becoming a party 
to it, his right under the deed of 
gift would not be prejudiced, was 
admissible to show that the son 
himself was misled; and that it 
was admissible also to, prove how 
the father held the slave. Jones v- 
Sasser. 452 


22. A mere trustee, who has no di- 


rect interest in the event of the 
suit, is competent to testify in that 
suit. Ibid. 452 


23. A memorandum signed by a de- 


puty-sheriff, setting forth that he 
had, at the request of the sheriff, 
sold a certain tract of land ata 
particular time, upon a certain ex- 
ecution, is not admissible as evi- 
dence of the sale, nor of any other 
fact, unless he is dead. But upon 
a question whether the sheriff’s 
deed, purporting to be executed 
in pursuance of such sale, was 
fraudulent, it may be admitted for 
the purpose of showing merely 
upon what information the sheriff 
proceeded to execute a deed for 
land which he had not himself 
sold. Den ex dem. Dobson v. Mur- 
phey. 586 


24. Where testimony, competent for 


ene purpose but not for another, 
was, after being objected to, ad- 
mitted, but no instruction as to its 
effects was prayed for, and it did 
not appear for what purpose it 
was used, it was held that its re- 
ception alone could not be assign- 
ed for error. Lbid. 590 


25. Instruction to a jury, that they 


were bound to believe a witness 
who was uncontradicted and un- 
impeached, whose story was cre- 
dible, and in whose manner there 
was nothing to shake their confi- 
dence, 1s erroneous ; because from 
its connection with the parties, or 
the subject in controversy, and 
other similar circumstances, they 
might properly disbelieve him. 
Noland v. M‘Cracken. 594 
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See Bounpary, 38. Buncomnr 
Turnprixe Company, 8. Cor- 
PORATION, 1, 2 New Truiat, 
3. Persury. WARRANTY. 


EXECUTION. 

1. A sheriff is not bound, indepen- 
dent of the act of 1826, c. 31, to 
levy an execution, and raise the 
money upon the property of the 
principal debtor, in preference to 
that of the surety. And if he even 
combines with a third person to 
throw the debt upon the surety, 
when he might have made it out 
of the principal, he does not there- 
by render himself liable to the ac- 
tion of the surety. Eason v. Pet- 
way. 44 


2. As toa sheriff, all the defendants 


in an execution are principals, and 
he may levy upoa which, and in 
what proportion he pleases. Ibid. 

46 
3. A sale of the equity of redemp- 
tion, under an execution at law, 
at the instance of the mortgagee, 
for his mortgage-debt, ts not sanc- 
tioned by the act of 1812, (Rev. 
ch. 830.) The words of that act 
are general, but this exception 
arises necessarily out of the sub- 
ject, and the spirit of the act. 
Camp v. Coxe. 52 
4, Whether the act would justify a 
sale by the mortgagee for any 
other debt. Quere ? Ibid. 52 


5. ‘Fhe nature of the interest sold is 
not changed by the 2d or 3d sec- 


tion of the act of 1812. The 
rights of the parties remain as be- 
fore, equitable; therefore the sta- 
tute is to receive its proper con- 
struction from a court of equity. 
Ibid. 54 
§. Whenever a sale under a fi. fu. 
cannot have the effect to satisfy 
the plaintiff, the fi. fa. can confer 
no power to sell. bid. 55 
7. The object of the act of 1812, 
was to make the mortgaged estate 


INDEX. 


available to the other creditors of 
the mortgagor; not to affect the 
relation between him and the 
mortgagee. Ibid. 57 


8. As courts of equity relieve against 


agreements between persons in @ 
fiduciary relation, so they ought 
to prevent the mortgagee from 
purchasing the equity of redemp- 
tion at execution sale, and thereby 
destroying the relation between 
him and the mortgagor, created 
by the contract of loan. Jdid. 59 


™ r 
9. Growing crops are the proper 


subjects of a levy and immediate 
sale under a fi. fa., and the pur- 
chaser acquires a right of ingress 
and egress, to cut and carry them 
away when ripe. Smith v. Trtit. 

241 


10. A sale under an execution, of a 


growing crop, made at the dis- 
tance of two miles from the place 
where the crop stands, is void, and 
passes no title to the purchaser. 
Ibid. 241 


11. Alter an execution sale of un- 


ripe growing grain, it is in custo- 
dia legis till it ripens, when the 
purchaser has a reasonable time 
to cut and carry it away. Jbdid. 

242 


12. The law always requires the 


presence of personal chattels, in 
sales under execution. Ibid. 
243 


13. Land cannot be sold under a fi. 


fa. which issues and bears teste, 
after the death of the debtor, with- 
out bringing in the heirs by sczre 
facias ; and this, although the fi. 


. fa. may be an alias, the original 


of which issued and bore teste in 
the lifetime of the debtor. Wood 
v. Harrison. 356 


14. The act of 1828, c. 12, sec. 1, 


which enacts that a justice’s exe- 
cution shall] bind personal proper- 
ty only from its levy, was passed 
for the protection of purchasers 
from the defendant in the execu- 


INDEX. 


tion only; and therefore, if the 
defendant dies after the teste of 
such an execution, but before its. 
levy, his administrator is bound 
thereby, and the goods in his 
hands may be levied upon and 
sold without a scare facias to re- 
vive the judgment. M-Curson v. 
Richardson. 561 
15. According to the English rule, 
a vendee under the sheriff, when 
a stranger to the suit, in which 
the execution issues, is not obliged: 


to show a judgment, but only the]. 


execution; but if the vendee be 
the plaintiff in the suit, he must 
also show a judgment. But in this 
state, a purchaser at an execution. 
sale must show a judgment, as 
well as an execution; and if the 
execution be not warranted by the 
judgment, the sale will not avail 
to pass the title. Den ex dem. 
Dobson v. Murphy. 586 


See Deceir. Forciste Enrry and 
Fraup, 4, 5. 6. 


DETAINER, 2, 3. 
SuHeRirr, 1, 2. SuHerirr’s Dexp, 
2s 


EXECUTORS AND ADMINIS. 


TRATORS. 


1. If an administrator marries the) 


next of kin of his intestate, and 
has assets, and upon the death of 
his wife, administer upon her es- 
tate, her distributive share be- 
comes his property, the claim be- 
ing by the mere operation of law, 
satished and extinguished. And 
in such case, it seems that the 
wife’s share would become the 
property of the husband, without 
an administration on her estate. 
Dozer vy. Sanderlin. 246 
2. Where an intestate is indebted 
to the wife of his administrator, 
and the latter has assets, the debt 
is satisfied by the mere operation 
of law, and does not survive to the 
wife. Ibid. 246 
3. Whether the debt of the intestate 


4. 


or 
* 


7s 
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be due to the husband or to the 
wife, and whether the one or the 
other be the representative, the 
doctrine of retainer applies; and 
the debt is extinguished. Ibid. 
249 

The assent of an executor to a 
life-estate in a slave, extends no 
further than such life-interest, and 
the reversion rematns in the exe- 
cutor, which he may assert after 
the death of the life-owner. Black 
v. Ray. 334 
W here a testator devised that his 

“executors” should sell his lands, 
and appointed three persons exec- 
utors, only one of whom qualified 
and acted as executor, a sale by 
that one alone, will, under the sta- 
tute of 21 Hen. 8, c. 4, be suffict- 
ent to pass the estate, witnout its 
appearing that the others either 
have renounced the executorship, 
or refused to join tn the sale. Den 
ex dem. Wood v. Sparks. 359 
The probate of the will, and the 

qualification of the executors in 
the Spiritual Court, is not seces- 
sary to the valid execution of a 
power over lands conferred on the 
executors by the will. Ibid. 393 
Nor does a renuneiation of the 

office of executors deprive them 
of the right to execute the power, 
unless the power was given to 
them simply as executors. Ibid. 
393 

A forbearance to enter upon the 

duties of executor when the will is 
proved, is presumptive evidence of 
a refusal to accept the trust. Ibid. 
396 


. But if an executor actually re- 


nuunces of record, he may still 
come forward, qualify and enter 
upon the execution of the fune- 
tions of his office. Ibid. 396 


10. A court of law will not enter. 


tain a suit against an executer or 
administrator with the will annex- 
ed, for the non-performance or im- 
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proper execution of a discretion- 
ary power given in the will. 
Therefore, where a testator direc- 
ted that his grandson should be 
‘* raised” and “ taken care of,” and 
“educated at the direction and 
eare of” his son James, it was 
held that an action could not be 
maintained on the bond of the ad- 
ministrators with the will annex- 
ed, for the expenses of such edu- 
cation, though the son James was 
also one of the administrators. 
Cloud v. Murtin. 397 
11. Whether a legatee can sue on 
the bond of an administrator with 
the will annexed, for a legacy to 
which the administrator has as- 
sented. Qu.? Ibid. 399 
12. An application to the county 
court by an executor, for an order 
appointing commissioners to di- 
vide the estate of his testator 
among the legatees, without any 
proceeding to make those legatees 
parties, is merely ex parte, and 
will not authorise the court to en- 
ter judgment of confirmation, so 
as to bind the legatees; nor to 
make an order, that such of the 
legatees as came in voluntarily 
and opposed the confirmation of 
the report, shall pay the costs. 
Darden v. Maget. 498 


See ApMINISTRATION, LETTERS oF. 


FACTOR. 


1. It seems, that the construction to 


be put upon written instructions 
from a principal to his factor, is 
to be determined by the court, 
and not by the Jury. Symington 
v. M‘ Lin. 2 

2. Where a factor sold the goods of 
his principal, together with some 
of his own, and took in payment 
for the whole, a promissory note 
made by another person, payable 
to himself, 2¢ was held that the 
purchaser was discharged, and 
that therefore the factor became 


ep) 
poet 


INDEX. 


himself responsible for the price 
of the goods. And the court seem- 
ed inclined to think, that either 
circumstance, of taking the note 
of the third person, or blending 
the claims of the principal and 
factor in the same note, if, in the 
latter case, it had been the note of 
the purchaser himself, would have 
been sufficient to create the re- 
sponsibility In the factor. Ibid. 

| 291 


3. Where in addition to the circum- 


stances stated above, it appeared 
that the factor concealed from his 
principal the fact of his having ta- 
ken the note, and represented the 
purchaser as alone bound for the 
price of the goods, much more will 
he be held responsible. Lbtid. 291 


4. The rights of principals, and the 


correspondent duties and obliga- 
tions of factors, stated and elabor- 
ately discussed and explained by 
Rurrin, C. J. Ibid. 29% 


5. A general power to a factor to 


sell, implies a power to do so in 
the usual way, at the place where 
the sale is to be made. Ibid. 295 


6. A direction to “sell for the best 


price” means no more than the 
law enjolus where the principal is 
silent. Lbid. 295 


7. A direction to * sell immediate- 


ly” is not violated by a delay of 
fifteen days, where nothing is 
proved as to the state of the mar- 
ket. Lbid. 295 


FEME COVERT, DEED OF. 


1. Where it did not appear, either 


in the order for a commission to 
take the private examination of a 
feme covert, under the act of 1751, 
(Rev. ch. 50,) or in the commis- 
sion itself, that she was an inhabi- 
tant of another country, or so 
ayed or infirm as to be unable to 
travel to court it was held that the 
deed was inoperative to convey 
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the wife’s interest in the land. 
_ Fenner vy. Jasper. 34 
~. 1t seems that it must appear, that 
the commission and the certificate 
of the commissioners were return- 
ed to the court, approved and or- 
dered to be registered, or the deed 
will be invalid as to the wife’s es- 
tate inthe land. Jbid. 34 


8. A certificate of commissioners 


appointed in another state to take 
the private examination of a feme 
covert, touching the free and vo- 
luntary execution of her deed, 
which states merely that she “ ac- 
knowledged the same to be her 
act and deed in due form,” is not 
a compliance with the act of 1810, 
(Rev. ch. 791,) which requires a 
certificate of her acknowledgment 
that she executed the deed freely, 
and ‘doth voluntarily assent 
thereto.”” Den ex dem. Lucas v. 
Cobbs. 228 
4. An order that a deed of a feme 
covert, with the accompanying 
commission and certificates, be 
registered, is not conclusive that 
all the requirements of the statute 
have been complied with ; and the 
omission of all or any of them, 
may be shown when the deed is 
offered in evidence upon any trial. 
Ibid. 228 
5. The deed of a feme covert is void 
at common law, and can only be 
effectual when taken according to 
the acts of 1715 and 1751, (Rev. 
ch. 3 and 50.) By those acts the 
deed is to be first proved as to both 
husband and wife, and then her 
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ination, issue a commission to take 
it. Ibed. 585 


FORCIBLE ENTRY AND DE« 


TAINER. 


1. Whether an indictment will le 


at the common law, for a forcible 
detainer after a peaceable entry, 
Qu? But it is certain, that nei- 
ther by the common law, nor un- 
der the statutes, can it be main- 
tained, where the entry is both 
peaceable and lawful. State v. 
Johnson et al. 324 


2. A purchaser of land under execu- 


tion, may enter peaceably and re- 
tain possession, although some of 
the last tenant’s goods remain on 
the premises. Ibid. 325 


3. He may in such case, even break 


open an outer dvor of a house. 
Ibid. 326 


4. An action for the mere injury to 


the house or land, cannot be main- 
tained against one who has a right 
of entry, for entering by forces 
But he may be indicted for the 
forcible entry, on account of the 
breach of the peace. Ibid. 326 


5. The entry, to authorise summary 


proceedings under the stat. 8 Hen. 
6, must be an unlawful entry, fol- 
lowed by a forcible detainer, and 
so stated in the inquisition, or it 
will be quashed. Ibid. 326 


FORNICATION AND ADUL- 


TERY. 
See Inpicrment, 12. 


FORTHCOMING BOND. 


private examination is to be had|The obligation of a bond for the 


either by a judge, or in the county 
court ; and when her examination 
preceded the probate, the deed 
was held to be inoperative. Den 
ex dem. Sutton vy. Sutton. 582 
6. Either a judge out of court, or 
the county court in session, may, 
upon being satisfied of the wife’s 
inability to attend for privy exam- 


forthcoming of property; is only 
that the property shall be deliver- 
ed to the officer at the time desig- 
nated, and not that the execution 
shall be satisfied ; and therefore, 
if a surety to the forthcoming 
bond, before it is forfeited, dis- 
charges the execution without the 
request of his principal, such 
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surety cannot maintain an action|6. The different jurisdictions at law, 


against his principal for money 
expended for the latter’s use, al- 
though: by the payment of the 
money in Satisfaction of the exe- 
cution, the bond was discharged. 
Gray v. Bowles. 437 


FRAUD. 

1. Fraud in the execution of a deed 
may be averred at law, but fraud 
in the consideration can only be 
relieved in equity. Logan v. Sim- 
mons. 16 

2. An allegation of fraud against a 
purchaser at execution-sale, will 
not be heard from a stranger to 
the execution. Den ex dem Har- 
ry v. Graham. 76 

3. A voluntary conveyance made by 
a debtor, who owned at that time, 
and left at his death, sufficient 
property to pay all the debts 
which he owed at the time of such 
conveyance, is not necessarily 
fraudulent and void as to creditors. 
Jones v. Young. 352 

4. The question of fraud in prevent- 
ing competition at an execution- 
sale, cannot arise between the al- 
leged fraudulent purchaser at such 
sale, and a claimant under a prior 
voluntary conveyance from the 
debtor. Ibid. 304 

5. If the defendant in an execution, 


and in equity, for the suppression 
of fraud, stated by Rurrin, C. J. 
Ibid. 569 

See Decrrr. Husnanp anp WIFE, 
I. Mitts, 1. Possrssion, 6. Pur- 
CHASER. Winow, 7. 


FRAUDS, STATUTE OF. 

1. The act of 1819, (Rev. ch. 1019,) 
“to make void parol contracts for 
the sale of lands and slaves,” does 
not require that the consideration 
of the contract should be set forth 
in the written memorandum of it. 
Miller y. Irvine. 103 

2. There isa material difference be- 
tween the statute of 1784, avoid- 
ing conveyances as to the widow ; 
and that of 1715, avoiding them 
as to creditors and purchasers; in 
the former, voluntary conveyances 
are not fraudulent, simply on ac- 
count of their being voluntary. 
Littleton v. Littleton. 331 

3. There must be an actual intent to 
defraud the wife of her dower, to 
avoid a conveyance under the act 
of 1784. Ibid. 33k 

4. Any conveyance, in which the 
husband reserves to himself the 
property during his life, is neces- 
sarily but colourable, and there- 
fore void as to the widow, under 
the act of 1784. Ibid. 332 


places money in the hands of ano-|5. So of any other case, in which 


ther person for the purpose of 
purchasing his own property, at a 
sale under the execution, with an 
intent to defraud his creditors, 
and that person buys it, and takes 
a deed from the sheriff, the defen- 
dant is still the owner of it, and 
another of his judgment-creditors 
may, at law, subject it to the sat- 
isfaction of his debt, although the 
first execution be for a bona fide 
debt, and the sheriff who sold ua- 
der it is not a party to the fraudu- 
lent contrivance of the debtor. 
Den. ex dem. Dobson vy. Erwin. 569 


the apparent immediate disposi- 
tion is not bona fide—is not inten- 
ded to interfere with the present 
enjoyment of the husband, but 
only to hinder that of the widow. 
Ibid. 332. 
6. Under the stat. of 13 Eliz. acon- 
veyanece made with a view to be- 
coming indebted, is as much frau- 
dulent, as one made by a person 
already indebted. The reasons 
upon which this rule ts founded, 
apply equally to conveyances 
made before and after marriage, 
under the act of I'784, where the 


INDEX. 


intent is to defeat the dower o 
the widow. Indeed, the word 
** widow,” used in the act of 1784 
makes the case more strong ; for 
that word is not more appropriate 
to the hving woman whom the 
donor married, than to her whom 
he intends to marry. Ibid. 


GIFT. 
1. Where a controversy turns upon 
the question, whether 
slaves, which were put into the 
possession of a daughter upon her 
marriage, were intended as a gift 
ora loan, and there was no writ- 
ten evidence of the transaction, 
and no precise formula was stated 
by any witness to have been used 
in it, it is not erroneous in the 
judge to leave the case to the Jury 
to decide upon all the evidence, 
whether a gift or a loan was in- 
tended. Torrence vy. Graham. 
284 


2. What construction the law would 


place upon a loan expressly de- 
clared to be for life, Qu. 7? Ibid. 


2589/2. 


3. Where one made a parol gift of 
slaves to his son-in-law, and the; 
latter, by direction of the former, 
gave them by his will to the grand 
children of the donor, z¢ was held, 
that this did not constitute a gift 
in writing, within the act of 1806, 
(Rev. ch. 701,) and that the donor 
mignt, after the death of his son- 


in-law, resume the possession of|3. 


them. Gennett v. Flowers. 467 
. Where one, upon the marriage of 
his daughter, made a parol gift of 
slaves to her husband, who died, 

Jeaving two infant daughters, and 
appointed the donor executor of 
his will and guardian of his chil- 

dren, to whom he bequeathed the 
slaves, it was held, that the donor 
might, under the act of 1806, 
(Rev. ch. 701,) resume the posses- 
sion of them, although he had 
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proved the will, hired them out 
as guardian, during the minority 
of the legatees, and upon their 
marriage, had procured a division 
to be made. and delivered the 
share of each in severalty. Ham- 
lin v. Alston. 479 


333|See Esropren, 2. Possrssron, 9, 


6, re 


GRANT. 


certain}1. The rule that a grant cannot be 


presumed from one who is forbid- 
den by law to make it, applies on- 
ly w here the person is forbidden 
under all circumstances from ma- 
king it. Therefore, where the 
commissioners of a town were re- 
quired to set apart a lot for a 
school, and it appeared that they 
had done so, yet a grant of that 
lot to an individual might be pre- 
sumed, asthe grant might have 
been made before the selection 
took place, or the first might have 
been given up, and another selec- 
tion afterwards made. Jackson v. 
Comm’s of Hillsborough. 177 
If the judge leaves it to the jury 
to presume a deed, from length of 
possession and other circumstan- 
ces, without stating particularly 
the weight which the law attaches 
to each circumstance, as tending 
to establish or rebut the presump- 
tion, it is not erroneous, unless 
such particular instructions be 
prayed and refused. Jbid.. 177 
The acts of 1777, (Rev. c. 14,s. 
11,) and 1788, (Rev. c. 185, s. 
14,) which require grants to be 
recorded in the secretary’s office, 
do not impose upon the grantee, 
the burden of showing affirmative- 
ly that it has been done. The non- 
recording, if an available objec- 
tion at all, must be shown by him 
who sautes it. But, zt seems, that 
such an objection is not available 
at all. Den ex dem. Van Pelt v. 
Pugh. 210 
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4. Slight and immaterial mistakes in 

the recording of a grant, wil} not 

avoid it. Lhid. 210 
See Costs, 1, 2. 


GROWING CROPS. 
See Execuvion, 10, 11. 


GUARDIAN. 


1. Guardian-bonds being taken by 
public authority, have a high eha- 
racter of authenticity, and need 
not be verified by the ordinary 
tests of truth, applied to merely 
private instsuments; namely, the 
obligation of an oath, and the cross 
examination of witnesses; there- 
fore, where the execution of such 
bonds, taken from their proper re- 
pository, 1s denied by plea, it is 
only necessary to prove the iden- 
tity of the defendant, in order to 
sustain the affirmative of the issue. 
Kello vy. Maget. Al4 
2. Where the fact that a guardian 
was appointed, is admitted, a pre- 
sumption arises that a guardtan- 
bond was given, since such a bond 
is made a prerequisite to the ap- 
pointment. Jbid. AQ] 
3. Where the sureties of a guardian 
obtain, under the act of 1762, 
(Rev. c. 69, s. 21,) an order for 
counter-security, and at that time 
the guardian owes his ward, and 
never afterwards either returnsan 
account nor makes a payment, no 
presumption of satisfaction at that, 
or any subsequent time, arises 
from his then being able to pay 
the sum he owed; and the sure- 
ties to the first bond were liable 
for it, although the order for 
counter security expressly releases 
them. Faye v. Beil. A795 


GUARDIAN-BOND. 


‘See Goarpian. Herrrorp County 
: Act, 2. 


INDEX. 


HERTFORD COUNTY ACT. 


1. The summary proceedings au- 


thorised by the act of 1880, c. 68, 
for the relief of persons likely te 
be injured by the burning of the 
records of Hertford County, par- 
take of the nature of proceedings 
in equity; and the rules of equity 
practice, should, therefore, when 
applicable, govern them. Kedlo v. 
Muget. 414 
In proceedings under this act, te 
recover upon a guardian bond, it 
is sufficient to show, that a guar- 
dian bond was given, with a pe- 
nalty large enough to cover the 
amount claimed, and that if was 
executed by the defendant ; with- 
out showing the names of the jus- 
tices, to whom it was made paya- 
ble, or the exact amount of the 
penulty of the bend. Ibid. 414 


HOTCH-POT. 


‘Gifts of personalty by a husband to 


children, whether those of his pre- 
sent wife, or by a former marri- 
age, are to be brought into hotch- 
pot, for the benefit of the wife, 
she being placed in this respect 
upon the same footing with chil- 
dren not fully advanced. Littleton 
v. Littleton. 329 


HUSBAND AND WIFE. 


1. A conveyance by a woman before 


marriage, is not at law, under any 
circumstances, a fraud upon the 
marital rights ef her husband. 
Logan vy. Simmons. 13 


2, Slaves loaned to a woman before 


marriage, will be held by her hus- 
band as bailee, and the statutes of 
limitation will not operate upon 
his possession, until the contract 
of bailment is at an end. bid. 18 


3. The husband is not by marriage 


the purchaser of his wife’s chat- 
tels. Marriage is the only con- 
tract between the parties; the 


4. 


D. 


See Evipence, 8. ExrecuTors anbD 


I. 


De 


* 


INDEX, 


law gives the husband his wife’s| 
goods as an incident. Jdzd. 15 
What the wife has disposed of 
before marriage, is not her’s, and 
is not, therefore, transferred to the 
husband. Jbid. 15 
An antinuptual voluntary bond or 
contract may, in some cases, be 
relieved against in equity. bid. 

16 


ADMINISTRATORS, 1, 2, 3. 
INDICTMENT. 


An indictment for biting off the 
ear, under the second section of} 
the act of 1791, (Rev. ch. 339,) 
must state the offence to be done’ 
on purpose, as well as unlawfully. 
State v. Ormond. 1i9| 
To render an act mdictable as a 
nuisance, it is necessary that it 
should be an offence so inconveni- 
ent and troublesome as to annoy 
the whole communsity, and not 
merely particular persons. 'There- 
fore, where it was charged that) 
the defendants assembled at a pub-| 
lic place, and profanely, and with! 
a loud voice cursed, swore and 
quarrelled, in the hearing of di- 
vers persons then and there as- 
sembled, whereby a certain sing- 
ing school was broken up and dis- 
turbed, ad commune nocumentum, 
it was held, that the indictment 
could not be sustained as one for 
a common nuisance. State v. 
Baldwin. 195 
An indictment, which states no 
unlawful purpose, and sets forth 
no act which the defendants as- 
sembled to commit, cannot be one 
for an unlawful assembiy. dd. 
195 

Nor is one which charges no act 
of violence, or an act fitted to in- 
spire terror, nor any attempt to 
commit an act of violence, which, 
if committed, would make the de- 
® 


o 


~} 


8. 
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fendants rioters, an indictment for 
a riot ora rout. Ibid. 195 
5. The power to quash an indict- 
ment before the defendant pleads, 
is purely a discretionary one. It 
is not usually exercised, unless 
where the defect 1s gross and ap- 
parent, not where the offence ts of 
a heinous nature. J/dzd. 196 
Upon an appeal from a judgment 
of cassetur, this court will not re- 
vise the exercise of the power to 
quash, but decide upon the suffi- 
ciency of the idictment, as it 
would appear upcn a denurrer, 
motion in arrest of Judgment, or 
writ of error. Ibid. 196 
If the facts charged, must, from 
their very wature have creaied a 
nuisance to the citizens in gener- 
al, the words ud commune nocu- 
mentum may be onutted. If the 
facts charged, show an offence in- 
convenient and troublesome, that 
may have extended its annoyance 
to the community, or may have 
reached only certain individuals of 
that community, those words be- 
come indispensable. bid. 197 
An indictment under the act of 
of 1826, c. 18, charging that the 
defendant, on a particular day, 
and on divers other days before 
that day, sold and delivered spi- 
rits to certain slaves, whose names 
were to the jurors unknown, is 
defective for uncertainty, in ém- 
bracing the transactions of divers 
days, with divers persons. And as 
ihe names of the slaves were not 
given, it ts also defective for not 
stating the owners of the slaves, 
or averring that the owners were 
unknown, if the fact were so. 
State v. Blythe. 199 
Semble, that a slave may be de- 
scribed by his name alone, but it 
is better for the name of his own- 
er to be given also. Ibid. 201 


10. Where the name of a slave is 


averred to be unknown, the name 
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of hts owner, or an averment that. 
he also is unknown, is essential. 
Ibid. 202 | 
11. An indictment which charzes| 
an indécent and scandalous expo- 
sure of the naked person to public 
view ina public place, is suttici- 
ent, without charging the act to 
have been committed in the pre- 
sence of one or more citizens of; 
the state. State v. Roper. 208 
12. An indictment for fornication, | 
under the act of 1805, (Rev. ch. 
684,) must charge a fret to nega- 
tive the relationship of marriage | 
between the parties, or it cannot | 
be sustained. State vy. Dickinson. | 
319) 
3. Jt seems, that the signing the 
name of the foreman to the en-) 
dorsement of a “ true bill,” on a 
bill of indictment, though a salu. 
tary practice, is not essential to 
its validity. But whether this a 
so or not, a variance between the/1. 
name of the foreman, as appearing 
upon the record of hts appoint- 
ment, and his signature upon the 
bill, ts immaterial, for his identity | 
must necessarily be known to the | 
court, and the receiving and re: 


cording the bill with his endorse-/2. 


ment, establishes it. State v. Cal-| 


hoon. 374 
14. Where an indictment charged, 
in effect, that the defendant, a 


constable, falsely affirmed that a 
note for the payment of money 
was a forthcoming bond, and that 
by means of such falsehood, the 
defendant deceitfully prevailed on 
the prosecutor to execute a pro- 
missory note for the payment ofa 
sum of money ; 2 was held, that 
the charge was too vague and un- 
certain, in not stating how the re- 
sult was produced ‘by the false- 
hood practised. State y. Piizge- 
rald. 408 
15. Legal terms in an indictment/2. 
must be understood in their legal 


a rere 


I. 


INDEX. 


sense, unless by other sufficient 
and plain words, another meaning 
is impressed upon them. Ibid. 

410 


16. It is a general rule in indict. 


ments, that “the special manner” 
of the whole fact ought to be set 
forth with such certainty, that it 
may judicially appear to the court, 
that the indictors have not gone 
on insufficient premises. bid. 
4il 


See Forctpte Entry anp Derarn- 


Br,. lis 4s 


INJUNCTION BOND. 
action of debt may be maintained 
upon an injunction bond, notwith- 
Standing the summary remedy 
given by the acts of 1785, (Rev. 
ch. 233, s. 2,) and 1810, (Rev. 
ch. 794.) Casey v. Giles. 1 


INSOLVENT DEBTOR. 
A defendant who has given bond 
under the act of 1822, c. 3, for the 
relief of insolvent debtors, cannot 
object to the informality of the 
bond, and pray a discharge on ac- 
count thereof. Page v. Winning- 
ham. 1138 
When this court affirms the judg- 
ment of the Supertor Court, or- 
dering a defendent in ca. sa. to be 
imprisoned, it directs a proceden- 
do to the court below, to carry the 
judgment into effect. Lid. 118 


JUDGE’S CHARGE. 
Where the general doctrines and 
rules contained ina judge’s charge 
are correct, and there appears no 
special circumstances requiring a 
modification of them, and the par- 
ty excepting has called for no 
special instructions which have 
been denied, an exception to 
the charge cannot be sustained. 
M+ Rae’s Adm. v. Evans. 243 
Where the defence of a person 
indicted for murder, as disclosed 


INDEX, 


by his witnessess, consists of a 
Justification, and the judge in his 
charge, takes it for granted that 


621 
See Mirts, 7, 8. 10, 14. 
JURY. 


the homicide was committed by|See New Triat, 4,5, 6. Posrmas- 


him, he does not thereby violate 
the act of 1796 (Rev. c. 452) for- 
bidding the expression of his opin- 
lon as to the weight cf evidence, 
because the justification necessa- 
rily admits the homicide, and its 
validity cannot be examined, ex- 
cept upon the supposition that it 
was committed by him who seeks 


to justify it. State vy. Miller. 500;See Execution, 13. 


3. Anassumption by a Judge in his 
charge, that a fact deposed to is 
true, but which, if true, cannot 
prejudice the prisoner, is not er- 
roneous. Lbid. 504 

See ARBITRATION AND AWARD. 
Evipence, 25. New Trrat, 1,2. 


JUDGMENT. 

1. If it appears upon the whole re- 
cord, that the demand of the plain- 
tiff is against the defendant in his 
representative character, a judg- 
ment against him personally will 
be reversed. Shearin v. Neville, 
Adm. 3 

2. A judgment merely that the re- 
port of commissioners to divide 
land “ be confirmed” without or- 
dering it to be recorded, and giv- 
ing judgment for the costs, i¢ 
seems, iS an interlocutory and not 


TER. 


JUSTICES’ JURISDICTION. 


See CovENANT, 5. 


LANDLORD AND TENANT. 


See EsEcTMENT, 2. 


LAND. 

Exrcurors 
AND ADMINISTRATORS, 5. Parti- 
TION. 


LEGACY. 

1, An assent to a legacy by the ex- 
ecutor may be presumed from the 
possession of it by the legatee. 
White v. White. 268 

2. A bequest by a testator to his 
wife in the following words, “I 
wish her to get Stanford in her 
third of the property, if she 
chooses,” is not a specific legacy 
of the slave to the wife, but only 
gives her the right to take him at 
a fair valuation; and if that valu- 
ation is more than her share, she 
must account for the surplus. 
Young v. Carson. 360 

See Execurors anp ADMINISTRA- 

Tors, 11, 12. 


a final judgment. Nicelar v. Bar-| LIMITATIONS, STATUTE OF. 


brick. 
3. A judgment is conclusive between 
parties and privies, as to those 
facts only, which it directly esta- 
blishes, but does not to prove those 
which may be inferred from it. 
As in trespass guare clausum 
fregit, unless entered upon the 
plea of Liberum tenementum, it is 
not even admissible in another ac- 
tion, between the same parties, or 
their privies, to prove title to the 
locus in quo. Bennett v. Holmes. 
486 


259 


1, The possession of slaves for more 
than three years, by the trustees of 
a religious society, for its benefit 
exclusively, and against the rights: 
of all others, is a bar to an action 
of detinue for the slaves, notwith- 
standing the society considers sla- 
very as sinful, and holds the slaves 
for the purpose of giving them the 
advantages of freemen; because 
the cause of action arose from the 
conversion, and not from the in- 
tent with which it was made. 


White y. White. 260 
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2. Where A., tenant in fee simple,| ference to each other, between the 


mortgaged his land for a term of 
500 years, and conveyed his rever- 
sion in trust for himself for life, and 


died ; and during the continuance 
of the mortgage term, B. got pos- 
session of the premises, and re- 
tained it for more than seven years 
under colour of title; and after- 
wards the daughters, the cestut que 
trusts of the reversion, obtained 
the possession, and the legal re- 
presentative of the mortgagee, 
made a release to them of the 
mortgage term; t¢ was held, that 
the daughters having only an equt- 
table estate in the reversion, the 
release could not operate as a legal 
extinguishment of the term, but 
at most, could only be, at law, 
an assignment of the term; that 
this term was barred by the statute 
of limitations, and that consequent- 
ly the daughters could not defend 
their possession against an eject- 
ment brought by those claiming 
under B. Gwyn v. Wellborne. 313 
But although a tenant for years 
may be barred by the statute of 
limitations, yet the reversioner will 
not be affected thereby, until the 
expiration or extinguishment. of 
the term ; therefore, if in the case 
stated above, the representative of 
the mortgagee had received satis- 
faction from the trustee, and sur- 
rendered the term to him, he, or 
his cestut que trusts holding for 
him, would have become entitled 
to the legal possession of the land, 
and might have defended it against 
the ejectinent. Lhid. 313 
The mere existence of discon- 
nected and opposing demands, be- 
tween two parties, one of which 


-cleugh. 
afterwards for his daughters and)See Hussanp anp Wirr, 2. 


parties, for an item within time to 
have that effect. Green y. Cald- 
320 
Pos- 
SESSION, 1. 7, 8. Wurpow, 2. 
MANDAMUS. 

see Costs, 3. 


MANSLAUGHTER. 


1. If a slave, in defence of his life, 


and under circumstances strongly 
calculated to excite his passions 
of terror and resentment, kills his 
overseer, the homicide is by such 
circumstances, mitigated to man- 
slaughter. State v. Will. 121 


\2. It seems, that the law would be 


the same, with respect to killing 
a master or temporary owner, un- 


der similar circumstances. bid. 
121 


3. If an apprentice flies from the 


chastisement of his master, who 
pursues him with unlawful violence 
and in the pursuit is killed, the 
apprentice 1s not guilty of murder. 
Ibid. 165 


4. So of a person guilty of a misde- 


meanor, flying from an officer. 
Ibid. | (165 


'5. Unconditional submission is the 


general duty of the slave. Un- 
limited power, is, in general, the 
legal right of the master; but 
this does not authorize the master 
to kill his slave, and the slave has 
a right to defend his life, against 
the unlawful attempt of his mas- 
ter to take it. Ibid. 165 


6. If aslave resists his master, pre- 


vious to any attempt on the part 
of the latter to take his life, and 
he afterwards kills his master, he 
is guilty of murder. Ibid. 166 


demands 1s of recent date, will not!7. It is not the criterion of a “legal 


take a case out of the statute of 
limitations. ‘There must be mu- 
tual running accounts having re- 


provocation” that the offensive act 
must be an indictable offence. 
Lhid. 169 
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MILLS. cessat executio, for those not then 

1. A conveyance made to defeat,! payable. Jdid. 345 
hinder, or delay a party injured/8. The judgment should be peremp: 
by the erection of a mill, in the} tory, and not conditional. 16. 346 
recovery of his damages, is fraud-/9. If the damages be increased, the 
ulent and void, as to such party,; plaintuf will not be estopped by 
ad the owneror proprietor of the! the judgment. If the defendant 
mill, notwithstanding such convey-| do not keep up the mill, the judg- 
ance, continues still liable for the| ment may be set aside for the res 
damages. Purcell y. M‘Callum.| sidue of the damages by audita 
221] gquerula, or other remedy in the 

2. Quere, whether damages for an} nature of it. Ibid. 346 
injury to the plaintiff’s health can|10. Where the suit upon the petition 


be assessed under thatact. Jbid.| ends within five years, and the 
221] plaintiff has a verdict for more 


than $20 annual damages, he may 
elect to take judgment for five 
years damages, or only those for 
the years passed. And if he eleets 
to take a judgment for five years 
of the plaintiff and his aaa as} annual damages, he will be cons 
well as for overflowing his land.} cluded for that period, and not be 
Gillet v. Jones. 339) at liberty to use his common law 
4. If at the time of the trial of a| remedy. did. 347 
suit upon a petition for damages 11. It would be error as against the 
under the act of 1809, five years} plaintiff, and perhaps also as 
have elapsed since the filing of} against the defendant, to enter a 


3. Upon a petition filed under the 
act of 1809 (Rev. c. 773,) to re- 
cover damages caused by the erec- 
tion of a mill, damages may be 
assessed for an injury to the health 


the petition, a peremptory judg- 
ment for the annual damage for 
five years, Is proper, whether 
such annual damages be above or 
below twenty dollars. Ibid. 339 
5. The main object of the act of 
1809 was to restrain a malicious 
exercise of the common law right 


to sue fora nuisance in frivolous} 


eases. It does not create any new 
right to damages, nor abolish any 
pre-existing one. It only restricts 
the party to a certain extent, toa 
particular mode of recovery. Ldid. 

342 
6. The policy of the act of 1809, 
requires its application to all in- 
juries of whatever character, aris- 
ing from the erection of a mill. 
lbid. 343 
7. Upon a verdict under this act, 
where the annual damage is un- 
der $20, the proper judgment is 
for the whole damages with a 


judgement for the five years annual 
damages, where it exceeds $20, 
without the election of the plain- 
tiff appearing upon the record, un- 
less the suit has been protracted 
bevond the five years. Ibid. 348 


12. One, whose land is overflown by 


a mill-pond, hasa right to recover 
for the damages done him, not- 
withstanding his ancestor con- 
sented, by parol, to the erection of 
the dam, and the consequent overs 
flow of the land; for if it be the 
grant of an incorporeal heredita- 
ment, itis void for-want of a deed 
—if a mere aathority, it can be 
revoked, and ceases with the life 
of the grantor. Bridges v. Purcell. 
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MORTGAGE. 


See Execturion, 38, 4, 5, 6, 7, 8. 


Limirations, STaTuTE oF, 2. 


PossEssion, 4. 
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MURDER. 
See Jupcr’s Cnareez, 
SLAUGHTER. 


pa Man- 


NEW TRIAL. 


1. Where no particular instructions 


were asked on the trial, a new 


trial will not be granted, unless the 
party praying it can show that 
the jury was probably misled by 
the charge of the judge. Torrence 
v. Graham. 
2. Although a party may get a ver- 
dict, notwithstanding an erroneous 
charge against him, on a particu- 
Jar point; yet if the opinion deli- 
vered may have prevented the 
other party relying upon, or have 
excluded from the case stated, 
other evidence that was given, a 
new trial will be granted. Jones 
v. Young. 
3. The reception of improper testi- 
mony will not be a ground for a 
new trial, if the only effect of such 
testimony can be to remove or 
weaken improper testimony In- 
troduced on the other side. A 
judgment will not be reversed for 
inadyertences or mistakes which 
did not and could nit affect the 


INDEX. 


gularities are grounds for a new 
trial addressed to the discretion 
of the judge who presided at the 
trial. Lb¢d. 500 
6. The effect of a separation of the 
jury, before they return their ver- 
dict, and the ditference betwee, +a 
new trial, and a ventre de novo 
discussed and stated at length by 
Rvurrin, C. J., and Gasron, J. 
Ibid. 500 


254,/7. Matter alleged asa ground for a 


venire de novo sheuld be stated on 
the record, and not brought for- 
ward tn pais,as ground for a new 
trial. Idid. 505 


NUISANCE. 
See [npictmMEnT, 2. 7. 


OVERSEER. 


3092/1. The forfeiture imposed upon an 


overseer by the act of 1741 (Rev. 
e. 85, sec. 22) for leaving his em- 
ployer’s service during the time 
for which he was employed, does 
not attach to a case where, by the 
stipulations of the parties, the 
overseer may leave, or the em- 
ployer may discharge him at plea- 
sure. Steed v. M*Ruae. 435 


rights of him who complains of|2. A contract for services as an over- 


them. Ingram v. Watkins. 442 
4. Misconduet ina juror, in a capital 
case, as a separation from his fel- 
lows, or eating, or drinking with- 
out the permission, of the court, 
before delivering the verdict, 
held by Rurrin, C. J., and Dan- 
IEL, J., to be a reason for apply- 
ing to the discretion of the judge, 
in the court below, fora new trial, 


and not to render the verdict aj Vide Possxssion, 11. 


nullity, and a venire de novo pro- 
per. State v. Miller. 500 
5. But per Gasron, J., any unau- 


seer, in which it is stipulated that 
the overseer may leave his em- 
ployer’s service, or the employer 
may discharge the overseer at 
pleasure, will be construed, so as 
to give the overseer a pro rata 
compensation during the time, he 


may serve. Lbid. 435 
OUSTER. 
REVERSION, 
Dy oe 
PARTITION. 


thorized and unexplained separa-;}The report of commissioners ap- 


tion of a juror from his fellows, in 
a capital case, in law, vitiates the 
verdict, and a venire de novo 
should be awarded. Minor irre- 


pointed to divide the lands of in- 
testaites, under the acts of 1787 
and 1801, (Mev. ch. 274 and 588) 
will be presumed to be correct, 


INDEX. 


and be confirmed, although one 
dividend of land be nearly double, | 
and another not half of the aver-| 
age value of the shares, unless 
something Improper appears on 
the face of the return, or is shown: 
by extrinsic proofs. Nicelar v.| 
Barbrick. 257) 


PAYMENT AND SATISFAC. 


TION. 

If, in the case of a previous debt, 
the creditor, by agreement with 
the debtor, accepts the note of a 
third person, payable to himself, 
it is presumed to be in satisfaction, 
and extinguishes the original con- 
sideration. Much more when the 
seller agrees with the vendee, at 
the time of the sale, and he does 
then take for the price the note of 
such third person. Symington v. 
M: Lin. 298 


PEDLARS. 
See Taxes, 1, 2. 


PENAL STATUTES. 


in warrants upon penal statutes be- 
fore a single justice, there must be 
some reference to the statutes 
which give the penalty ; and the 
omission of such reference in the 
process, 1s a substantial defect, 
that will be fatal, even after ver- 


dict. Buncombe Turnpike Com- 
pany v. M‘Carson. 306 
PERJURY. 


On an indictment for perjury, it is 
not necessary for the prosecution 
to prove all the evidence given by 
the defendant on the trial wherein 
he testified. It is sufficient to 
prove all the evidence given by 
the defendant in relation to the 
fact on which the perjury is as- 
signed. Den ex dem. Ingram v. 
Watkins. 
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PLAT. 


See Bounpary, 3. 


PLEAS AND PLEADING. 


1. The act of 1796, (Rev. ch. 451,) 


*: 


) 


aa 


5 


which prevents a plea puis dar- 
rein continuance, from being a re- 
linquishment of the former pleas, 
does not subvert the order of plea- 
ding. Therefore, a plea in abate- 
ment since the last continuance 
necessarily operates a relinquish- 
ment of previous pleas in bar. 
Morgan v. Cone. 235 
Upon sustaining a plea in abate- 
ment, the judgment should be that 
the plaintiff's writ be quashed, 

and that the defendant recover 
his costs. Ibid. 238 
When a record from one state of 
our union, is declared on, or plead- 
ed in bar in another, the only pro- 
per plea or replication is nul tiel 
record ; and that both as to its 
existence and effect, is to be pass- 
ed on by the court upon inspec- 
tion, and not by the jury. Carter 
v- Wilson. 362 
What is the effect of an entry in 
the record of a suit in Virginia, 
that “ by consent of the parties it 
is ordered by the court that this 
cause be dismissed, and that the 
defendant pay to the plaintiff his 
costs, by him in this behalf ex- 
pended.” Qu? Ibid. 362 
Whether a retraxit, any more 
than a nonsuit, is a bar toa future 
action. Qu? Ibid. 366 


. At law, all the allegations of a 


plaintiff, not answered by the de- 
fendant’s plea, are confessed. In 
equity, the charges not admitted 
by the answer, are put in issue. 
Kello vy. Maget. A419 


See Accorp anpD SavisractTion, I, 


2. CorporaTion, 2. DetTinvg, 1. 
GRANT, 3. 


POSSESSION. 


445}1. The cutting grass in a meadow 
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for seven years successively,) 
stac! king it on the la nd, and fence. 
in g the stacks, wil, 


ol “title, bartie entry of one claim. 
ing adversely. Den ex dem. Bur- 
ton et al. y. Carruth. 2 \ 

The doctrine of possession, as! 
eee with the actions of tres- | 
pass and ejectment, discussed by. 
Rurrin, C.J. Den ex dem. Dod. | 
bins v. Stephens. 5) 

3. ‘Lo establish a presumption of| 
title from possession, it is not ne-, 
cessary to ea that the Ben Ss | 
sion was under a claim of righ He 
as every possession is, unexplain- 
ed, on the possessor’s own righ a 
Jackson v. Comm'rs of Hillsbo- 
Pee veg 

- The possession of a mortgagor, | 
or of those claiming under him, is! 
the possession of the morts eaueos 

! 


bed: osc 
and regains the pos-! 


and if the mortgagor is ous 
a stranger, 


session, he regains “it still as the! 
al of the mortgagee. Gwyn! 
» Wellborn. 31954 


5. The o ift of a slave by parol, since 
the ‘3 of 1806, (Rev. ch. 701,)| 
operates as a bailment; and no} 
length of oe under suci 
gift, will raise a presumption of! 
title in the Goce. fiuil y. Hughes. 

1 


336) 

6. The possession of a son-in-law, 
under a parol gift from his wife’s: 
father, is not evidence of fraud in| 
the donor, as to the creditors of 
the son-in-law, unless there be a 
conveyance of the slaves by the! 
donee, for the benefit of his credi-| 
tors, winches is known to the donor, 
and acquiesced in by him. 


336 
. If the donee of a slave, under a_ 
Seale gift, convey him in trust to! 
secure : creditors, but by a stipula- | 
tion in the deed, still retain pos. 
session, such possessicn is not the | 
possession of the alienec, so as to, 
operate as a bar to the donor ate) 


* 


é 


with colour 3: 


'The act of Congress of 1825, ¢. 2 


INDEX. 


der the statute of mutations. 
toid. 336 
Although the possession of part 
of a tract of land is io law the 


possession of the whole, where 
there ig no adverse possession, ret 
ifthe land be composed | of ditt 

ent tracts, held under different 
grants, and described in the deed 
fo the possession . different 


boundaries, an actual possession 

i 
upon one does not in law extena 
to the other; and if both are co- 
vered by an elder grant, the sta- 
tute of limitations perfects the tts 
of that only, on which there 


dem. Carson v. Mills. 546 


). If part of a tract of land be co- 


vered by twe titles, and he whe 
has the better be in possession of 
another part of it, he has in Jaw 
a possession of the whole, unless 
hoiding under the otuer 
nas actual possession of the 
snee, ibid, 552 
if the person having the 
better title is not in the actual 
ssession of any rart of the land, 


pO 
and the owner of the other title is 
in possession outside the interfer- 
ence, : latter has not in law, 
possession of the iInterierence. 
foid. 552 


11. When one is ousted, and after- 
wards enters and ecale a deed 
upon the Jand, the entry deter- 
mines the estate of the disseisor, 
and the deed is operative. Butif 
le be ousted of separate parts of 
the land by two Pied Sores , and 
makes a deed for the whole to one 
of them, it does not convey the 
land held by the other. Ldid. 554 
Sce Deep, 4, 5. Reversion, 2. 


POSTMASTER. 

275, 
s. 35, exempting postmasters from 
serving on juries, is constitutional, 
and those officers cannot be com- 


INDEX. 627 


pelled to serve as jurors on the'See Execution, 15. Forcrsuz 


original panel in the state courts. 
Though, té seems, that they would 


Entry AND DeraINneER, 2, 3. 


not be so exempted, when called) QUARE CLAUSUM FREGIT. 


as tales-jurors. Statev. Williams. 
372 | 
See APPEAL, 8. 


I. 
POWER. 

1. Courts of equity will control the 
unreasonable exercise by one of a 
power or discretion, which may 
affect the interests of another per- 
son. Cloud y. Martin. 400 

2. But acourt of law is bound by 
the terms of the will, or other in- 
strument creating the power or| 


discretion. Ibid. 401| 
See Execurors AND -ADMINISTRA- 
Tors, 0, 6, 7, 10. 2: 
PRACTICE. 


Where an answer in equity Is eva- 
sive or insufficient, the regular 
course is to except to the answer, | 
and compel a full and direct one. 3, 
Unless this be done, the plaintiff) 
is under the necessity of proving 
every material averment in his 
bill, which has not been admitted 
by the defendant, although the 
same amount of proof is not re-| 
quired, as is indispensable, when 
the averment has been denied. 


Kello vy. Maget. 419) 
See InpicrmeEnT, 5. 13. 4, 
PRESUMPTION. 
See Drrep, 38. Evipencr, 10. 


foc 


GRANT, 1, 2. PRESUMPTION, 3. 0. 


PRINCIPAL, . 5: 
See Facror. 


PURCHASER. 

A purchaser, for a valuable conside- 
ration, without notice from a 
fraudulent grantee, acquires a/6, 
good title against the creditors of 
the original fraudulent grantor. 
Martin y. Cowles. 29 


See Trespass, 1, 2. 4. 


RECORD. 

Upon the suggestion of a diminu- 
tion of the record, the defects 
alleged may be supplied by send- 
ing a new transcript, or by mak- 
ing insertions in that before sent ; 
and in the latter case, if the pro- 
per officer make the insertions 
from a memorial containing the 
facts omitted ; it is no objection, 
that he had not the record of 
the whole proceedinys present. 
State v. Reid. 377 
The supplying defects in a 
transcript, either by procuring a 
new one, or by making insertions 
in that already sent, is not an 
amendment of the court to which 
itis sent. Lid. O77 
When atrial is authorized ona 
transcript, it is presumed to give 
the tenor of the record; but as it 
may not, either party upon a pro- 
per suggestion of a diminution of 
the record, may have the proceed- 
ings stayed, until a more perfect 
transcript be obtained. And this 
is usually done by a certtorari. 
Ibid. 382 
It will be no objection that the 
transcript was made out from the 
proceeding ¢@ paper, instead of 
being taken from the roél, pro- 
vided the transcript be a true copy 
of the whole record. fbid. 882 
A certioravi may issue as often 
as It appears to the court that 
there is reason to believe the 
transcript is imperfect, until one 
is obtained to which neither can 
object. Lbid. 882 
In extraordinary cases, as where 
two transcripts are sent contra- 
dictory to each other, and the 
parties do not agree which is cor- 
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rect, the court instead of ordering 
a certiorari, will direct the officer 
to attend with the original record. 
Ibid. 383 

See Case Srarep, 1, 2. 4. Evr 
DENCE, 2. PLEAs AND Pueap- 
INGS, 3, 4. 


RELEASE. 
See Wrpow, 1. 


REMOVAL OF A CAUSE. 


1. Although one court cannot take 
any posterior action in a cause af.- 
ter it has been removed to anuther 
for trial, yet it may afterwards 


amend by supplying an omission| 


in the record, which occurred, 
prior to the order of removal ; and 


may then send anew transcript of 


the amended record to the court 
to which the cause was removed. 
State v. Reid. O17 
2. lt seems that a eause cannot be 
removed from one Superior Court 
tc another for trial, before issue 
joined. Ibid. 379 
3. After a cause is effectually re- 
moved to another court for trial, 
the first has no farther jurisdiction 
over it. Lb. 379 
4. If an order of removal is prema- 
ture, the court to which the ease is 
sent, acquires no jurisdiction, but 
it remaiaed in the court where it 
commenced. Jd, 379 


RENT. 
A lessor who parts with the rever- 
sion, cannot recover rent accruing 
subsequently. Id. 100 


RETRAXIT. 


See Preas anp Pieaprine, 5 


REVERSION. 
1. Whether the ouster of a tenant 
for years under the claim of a fee 
by a stranger, is a disseisin of 


'2. But whether it be so or not, 


INDEX. 


Gwyn v. Well- 
3ls 
the 
reversioner has no right to enter 
on the possession until the expira- 
tion of the term for years, and un- 
til that time will not be affect-d 
by the adverse possession. {bid. 
315 
See Exrcutors aNnD ADMINISTRA- 
rors, 4. Limrrarions, STATUTE 
oF, 38. Renv. 


this state, gr/ 
born. 


SCIRE FACIAS. 
See Execution, 13, 14. 


SHERIFF. 

1. If the sheriff forbears, at the re- 
quest of the plaintiff, to collect 
money on an execution, he is not 
responsible therefor; but if he 
forbears of his accord, he will 
be liable for the damages the 
plaintiff may sustain thereby. If 
the whole amount of the execu- 
tion is lost by the sheriff’s negli- 
gence, he will be answerable for 
that amount; but if the money 
can still be collected from the de- 
fendant In the execution (a fact 
which it will be for the sheriff to 
prove) the sheriff will be liable 
only for the damage which the 
plaintiff has sustained by the de- 
lay. MRae’s Adm. v. Evans. 248 

2. ‘The sheriff is liable for the mere 

not returning an execution, but the 

damages therefor will be only 

nominal. Ibid, 243 

- Under the act of 1782 (Rev. ec. 

177, sec. 3,) the sheriff must be 

proceeded against by set. fa. as 

bail, for not taking bail upon a 

caplas, in equity ; and an action 

on the case will not lie against him 
for such failure or neglect. Troy 

v. Williamson. 252 

See Execution, 1, 2. 


SHERIFF’S DEED. 


him in reversion or remainder, inj1. A sheriff’s deed fairly executed 


INDEX. 


at any time after the sale, has re- 
lation to the sale, and operates to 
pass the title from that time. And 
if every thing else be regular and| 
fair, the law will raise no presump- 
tion of fraud against the deed,) 
merely because it may be ante- 
dated to the time of the sale. Den 
ex dem. Dobson vy. Murphy. 586 


2. If a sheriff’s deed does not evi- 


dence an actual sale under exe- 
cution, it cannot be connected with 
the execution. But if there was 
an execution giving the sheriff 
power to sell, and, if under that 
execution, a fair sale be made by 
authority of the sheriff, and the 
purpose of the deed is to authen- 
ticate that transaction, then it op- 
erates, from the sale, either as 


title, or colour of title. Jbid. 593°1, 


SHERIFF'S RETURN. 


See CoLour oF TITue. 


SHIPPER. 

When the shipper agreed to load a 
vessel “in a reasonable time,” v 
was held, that he was bound to 
pay for every unreasonable delay} 


that occurred 3 and the fact of his|2, 


residing at a distance from the! 
shipping port, made no difference 
in the obligation created by the 
articles. Wade vy. Russell. 542 


SLANDER. 


1. In anaction of slander, where the 


Oe 


words contain an imputation of} 


murder, the plaintiff may be enti- 
tled to recover, although the de- 
fendant may prove that the person 
alleged to be dead is still alive, if 
those in whose presence the words 
were spoken, had well-grounded 
reasons to believe that he was 
then dead. Sugart v. Carter. 

8 
2. In actions for slander, it is nut 
admissible to prove in mitigation 
of damages, that previous to the 


{ 


4. 
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speaking of the words, the plain- 
tiff was in the habit of vilifying 
and abusing the defendant. Goed- 
bread v. Ledbetter. (12 
To charge a man with harbour- 
ing a runaway slave, is not action- 
able, without proof of special da- 
mage; although for such offence, 
he might, uf guilty, be indicted, 
and, upon conviction, be fined and 
and imprisoned. ‘The charge, to 
sustain an action, must impute an 
offence, to which ts annexed an 
wnfaumous punishment, a punish- 
ment which involves social degra- 
dation, by occasioning the loss of 
the libera lex, Skinner y. White. 

471 


SLAVES. 

A deed conveying slaves to the 
trustees of a religious society, for 
the use of the society, vests no be- 
nefictal interest in the trustees in- 
dividuaily 5 aud if it is intended to 
confer on the slaves the rights of 
freemen, while they are nominal- 
ly held in bondage, it ts inopera- 
tive, as being against public po- 
hey. White v. White. 260 
Whether a deed of emancipation, 
made before the passage of the 
acts of 1777 and 1799, (Rev. ch. 
109 and 448,) is void merely be- 
cause of the incapacity of the 
slave to take, or because of its il- 
legality, or whether thereby the 
slave was forfeited, gua@re. Ibid. 

265 
Tt seems, that the slave, if he re- 
mained six months in the state, 
was thereby forfeited, or became 
derelict. Ldid. 266 
But it seems, that a reservation 
of the master’s rights fora term 
of years, would render the deed 
inoperative, because thereby the 
slave would be prevented from 
leaving the state within six 
months, as required by the act of 
1741. Lbid. 266 
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5. Whether deeds of emancipation,, ferred it upona judicial tribunal. 
in opposition to the acts of 1777; Lbid. 386 
and 1779, are merely void, and/10. ‘Che legislature cannot liberate 
the slave remains the property of; a slave, without the consent of his 
the master, or whether it is for-| owner. Ibid. 3889 
feited to the state, gue@re. And if|See Bequest, 1, 2, 3, 4. Esrorret, 
forfeited, whether the title of the} 1,2. Snaves, 1, 3,4. Huspara 
master is divested before sei-| anp Wurr, 2. Limrarions, Sra- 
zure, guere. Lbid. 267| TUTE oF, 1. Mansnaucurer, 1, 

6. A petition filed in the county| 2, 5, 6. 
court, praying permission to 
emancipate a slave “at such STATUTE. 
time as the owner may think pro-| See Acts or rue LrGisLaATURE. 
per, and a decree of the court, 
granting such permission, upon; STATUTES CONSTRUED OR 
the owner’s “complying with the COMMENTED UPON. 
directions of the acts of the gene- 
ral assembly, in such cases pro-/8 Hen. 6th c. 9. State v. Johnson. 


vided,” is not a valid act of libera- 326 
tion, within the purview of the/21 Hen. 8th c. 4. Wood y. Sparks. 
acts of 1777, (Kev. ch. 109,) and 389 


1796, (Rev. ch. 453,) where no|13 Eliz. ec. 6. Martin v. Cowles. 32 
other proceedings appear upon.27 Eliz. c. 4. Martin vy. Cowles. 32 


the records. Bryan y. Wads-|1715 Rev. c. 2, 8.38. Spencer v. 


worth. 384 Weston. 213 
7. The giving the bonds required|1715 Rev. c. 2, s. 4. Burton v. 
from the owner of a liberated! Carruth. 2 


slave, and filing them in the coun-|1715 Rey. c. 3. Sutton v. Sutton. 
ty court, forms no part of an act| 582 
of emancipation, and will not aid) 1715 Rev. c. 7,s. 4,5, 6. Martin 


a defective act of liberation under} v. Cowles. 32 
the acts of 1777 and 1796. 1bid.|/1741 Rev. c. 35, s. 22. Steed v. 
384|  MRae. 435 


8. It seems, that to constitute an| 1751 Rey. c. 50. Fenner v. Jasper. 
act of liberation, entered of record 34, 
under the act of 1796, it is only|1751 Rev. c. 50. Sutton v. Sutton. 
necessary that there should be a 592 
petition filed, making the proper|1762 Rev.c. 69, s. 21. Foye v. Bell. 
allegations, and expressing the A475 
desire of the owner then to confer) 1777 Rev. c. 109. Bryan v. Wads- 


freedom upon his slave, and pray-| worth. | 884 
ing permission so to do; and that|1777 Rev. c. 114, s.11. Van Pelt 
the court should, by a proper ad-| v. Pugh. 210 
judication, grant the permission|1777 Rev. c. 115, s. 57, 58. Blunt 
as prayed for. Ibid. 384! v. Moore. 10 


9. The manumission ofa slave is the|/1777 Rev. c. 115, s. 75. Harvey v. 
act of the owner; and although} Smith. 190 
various statutes have restrained/1777 Rev. c. 115, s. 90. Darden v. 
and regulated the power of the; Maget. 498 
owner to emancipate, yet nonej1782 Rev. c. 177, s. 38. Troy v. 
have taken it from him, and con-' Wéalliamson. 252 
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1783 Rey. c. 185, s. 14. Ven Pelt}1818 Rev. c. 963, s. 6,7. State v. 
v. Pugh. 210} Dickerson. 349 
1784 Rey. c. 204. Littleton v. Lit-;1818 Rev. c. 963, s. 6,7. Sparks v. 
tleton. 327| Wood. 489 
1784 Rey. c. 225, s. 6. Harvey v.;1819 Rey. c. 1019. Miller v. Ir- 
Smith. 193} vine. 103 
1735 Rev. c. 238, s. 2. Casey v./1822 Tay. Rev. c. 1129. Wynne v. 
Giles. 1} Wright. 19 
1787 Rev. c. 274. Nicelar vy. Bar-|1822 Tay. Rev. c. 1131. Page v. 
brick. 257| Winningham. 113 
1790 Rey. c. 326. Jones vy. Physioe.|1824 Tay. Kev. c. 1284. State v. 
173| Dickerson. 349 

1794 Rev. c. 414, s. 9. Simpson v./1825 Tay. Rev. c. 1282. Sparks v. 
flarry. 202; Wood. 489 
1796 Rev. c. 451. Morgan v. Cone.|1827 c. 13. Pettijohn v. Beasley. 
235 254 

1796 Rev. c. 452. State v. Miller.|1828 c.12,s.1. M‘Carson vy. Rich- 


500 

1796 Rev. c. 453. Bryan v. Wads- 
worth. 384 
1796 Rey.c. 469. Murphey v. Ave- 
ry. 26 
1797 Rey. c. 504, s. 38. Jones vy. 
Physioe. 173 
1799 Rev. c. 531, 5s. 3. Shew v. 
Stewart. 412 
1799 Rev. c. 589. State v. Ormond. 
119 

1801 Rey. c. 588. Nicelar v. Bar- 
brick. Paws 
1805 Rey. c. 684. State v. Dicker- 
son. 349 
1806 Rey. c. 701. Lill v. Hughes. 
336 

Jones v. Sasser. 
452 
1806 Rev. c. 701. Bennett v. Fliow- 
ers. A67 
1806 Rey. c. 701. Hamlin y. Als- 
ton. 479 
1809 Rev. c. 778. Gillet v. Jones. 
| 339 

1810 Rey. c. 785, s. 7. Sparks v. 


1806 Rev. c. 701. 


Wood. 489 
1810 Rey. c. 791. Lucas v. Cobbs. 
228 


1810 Rev. c. 794. Casey v. Giles. 1 
1812 Rev. c. 830. Camp v. Coxe. 


a2 
1813 Rev. c. 858. Murphey v. 
Avery. 26 


ardson. 561 
1830 c. 68. Kello v. Maget. 414 
1832 c. 2. Williams vy. Somers. 61 
1832 c. 20. Murphey v. Avery. 26 


SUPREME COURT. 
See Costs, 4, 5. 


SURETY AND PRINCIPAL. 
1. Where nothing is said or done in- 
consistent with that inference, if 
two persons put their names on 
paper for the accommodation of a 
third, they are co-securities, and 
are liable without respect to the 
apparent legal liabilities arising 
from the order of their names. 
Hence, where A. procured the en- 
dorsement of B. and afterwards of 
C., upon a note which he intended 
to get discounted at bank ; 2¢ was 
held, that B. and C. were to be 
taken as co-sureties, although by 
agreement between A. and B., B. 
was to have part of the proceeds of 
the note discounted, for which he 
was to give A. his own separate 
bond, and that agreement was not 
made known to C. at the time of 
his endorsement. Richards, Adm. 
v. Simms. 48 
A security whose obligation to 

ay has become absolute, by the 
default of his principal, may pay 


Qe 
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to the extent of his liability with- 
out suit, and the money so paid, 
will be regarded as expended for 
the use, and at the instance of his: 
principal. Gray vy. Bowles. 440 

See Bastarpy, 2. Exncurion, 1, 
2. Forrucominc Bony. Guar- 
DIAN, 3. 


SURRENDER. | 

1. Before the statute of frauds, a; 
term of years, whether by deed 
or parol, might have been surren- 
dered wholly by parol. ! 
Wellborn. 318, 

2. Surrenders are favoured in law.) 
They require no technical words, 
but only such as express the In-, 
tention to yield up. Ibid. 318, 
See CLERK, 1. 


| 


Gwyn Vv. 


TAXES. | 

1. Under the act of 1822, (Taylor’s 
Rev. ec. 1129,) a person who car- 
ries jewelry from county to coun-| 
ty jor sale, is liable to the tax of 
twenty dollars imposed upon ped-; 
lars. Wynne v. Wright. 19! 
2. The act imposing a tax upon iten-| 
erant dealers in jewelry, is not re-, 
pugnant to the constitution of the! 
United States, although the jew-, 
elry may have been imported from! 
another state. Ibid. 19, 
TRADING WITH SLAVES. 


See [NpicTMENT, &, 9, 10. 


TRANSCRIPT. 3 
See Recorp—passim. REMOVAL OF 
A Cavst. 


TRESPASS. 

1. In trespass quare clausum fregit,' 
if the plaintiff fails to prove title, 
to the locus in quo, he must to: 
entitle him to recover, prove that. 
the trespass was committed on) 
lands of his, either enclosed, or 
improved by cultivation. Smith v. 
Wilson. 40) 


i 
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2, Every unauthorised intrusion into 
the land of another, is a sufficient 
trespass to support an action for 
breaking the close, whether the 
Jnad be actually enclosed or not. 
And from every such entry the 
law infers some damage ; if neth- 
ing more, the treading down the 
grass or shrubbery. Dougherty v. 
Stepp. 371 
In the action of trespass vz et 
armis, for the destruction of, or 
injury to chattels, the jury are not 
restricted tn their assessment of 
damages to the mere pecuniary 
loss sustained by the plaintiff, but 
may award damages for the ma- 
licious conduct of the defendant, 
and the degree of insult with which 
the trespass was committed. Dun- 
can y. Staleup. 440 
If one enters into the possession 
of land under a treaty of purchase 
with the owner, he becomes a ten- 
ant at the will of the owner, and 
cannot sustain an action of tres- 
pass guare clausum fregit against 
such owner, for entering upon the 
premises without his consent. 
Walton v. File. 567 


VENIRE DE NOVO. 
See New Triat, 4, 5, 6. 


WARRANTY. 


‘Where upon the sale of a vessel, a 


bill of sale was executed between 
the parties, containing a warranty 
of title only, parol evidence is In- 
admissible to prove an additional 
warranty of soundness. Pender v. 
Fobes. 250 


WIDOW. 
A release does not operate upon 
a mere possibility, therefore an 
antenuptial agreement, whereby 
the wife released all her claim as 
widow to the estate of her intend- 
ed husband, is not, at law, a bar 
to her petition for a year’s sup- 


i 


ry 
2 


3. Damages 


4, Quere, whether 


INDEX. 633 
port. Murphey v. Avery et al. ea takes a beneht under it, 1s not in- 
Adm. valid, by a conclusion of law, un- 
The claim whicha widow has a less read over to the testator, or 
dower in the lands of which her! ifs contents otherwise proved to 
husband died seised, is not, before, have been known te him. But 
assignment, a ‘ rio it or ve cm to; these Incts must be left to the ju- 
the land, within the meaning of, ry, and from a fraud may be 
the act of 1715, (Rev. ch. 2,8.5), interred, unless repelled by proof 
and is not therefore barred by the! of bona fides. " Doiney v. iur- 
limitations of that act. Spencer)  phey. 82 
v. Weston. 213/2. Where the capacity of a testator 


for the detention of 
dower cannot be claimed for 
period anterior toa demand for 
its assignment. Ibid. 213 
-in this state 
dower is not necessarily assigna- 
ble at law by petition only, and 
and therefore that there can be no 
Pages in pais. Lbid, 2135 


c& 


. A widow, whose husband has left; 


a will, toentitle herself to a year’s 
provision under the act of 1827, 
c. 13, must enter her 


the term of the county 
when itis proved. Pettijohn v. 
Beasley. 
A county court, having no power 
to make a year’s allowance to 
widow, when her petition is f 


a 
] 
led 


at a term subsequent to that at! 


which the will was proved, may, 


on motion, set aside the proceed. 
ings, granting such allowance, al-| 


though the executcr may also be 
relieved by certioran. Ibid. 


7. A conveyance of lands made by 


See Fravps, Srarvre or, 2, 3, 4, 


a man io ae of marri-: 


age, with a view of defeating his 
intended wife ofher dower in those 
Jands, is void as against the wi- 
dow, under the act of 1784, (Rev. 
ch, 204.) Littleton v. Littleton.3827 


0,6. Horcupor. 


WILL. 


1. A will written for a testator in 


extremis, by one standing in a con- 
fidential relation to him, and who 


dissent to! 
the will, and file her petition at 
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is perfect, his knowledge of the 
contents of his will is presumed 
from the fact of execution. Ibid. 
87 

When upon a petition in the 

county court for repropounding 
an alleged will fer probate, the 
court ordered the same to be re- 
propounded, and directed an issue, 
from the finding on which, the pe- 
titioners appealed to the Superior 
Court; it was held that the ap- 
peal carricd up the whole case, 
and that the Superior Court had 
power to revise the order for re- 
propeunding the will, although the 
defendasts had not appealed from 
that order. Harvey v. Smith. 186 
A paper writing alleged to be the 
will of a marr ied woman, devising 
real estate, made under a power in 
a settlement, can only be support- 
ed in equity as an appointment, 
and cannot be propounded for pro- 
bate as a will in a court of law, 
and all proceedings for that pur- 

pose are erroneous. sid. 186 
Vvhere a petition for repropound- 

ing a will for probate, does not 
state between whom the issue on 
the first attempt to prove it was 
joined, nor show whether the pro. 
per persons were parties to that 
issue, nor whether the executor 
acted bona fide, or otherwise, so 
that the court cannot see whether 
the petitioners were or were not 
bound by the finding on that is- 
sue; the petition will be dismissed 
as uncertain, informal and defec- 
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tive, but without prejudice to the 
rights of the petitioners to pro- 
pound the same again, in a pro- 
per form before a competent tri- 
bunal. Jbid. 186 
6. The act of 1784, (Rev. ch. 225, 
s. 6,) does not authorise the pro- 
bate of wills of married women as 
devises of real estate. Lbrd. 193 


7. It seems that a testamentary dis- 


position of personal estate made 
by a married woman, with the 
permission of her husband, may be 
admitted to probate. fOid. 198 


INDEX. 


in common form recalled, and the 
will proved per testes, unless after 
notice of the probate, he has been 
guilty of gross laches, or has ac- 
quiesced in the probate sought to 
be vacated; and this without ma» 
king affidavit of recently discover“ 
ed evidence to impeach the will; 
neither is the receipt of a legacy 
under the will, nor aclaim by a 
bill in equity of a trust in the 


whole estate, an acquiescence 
which will bar this right. Ral- 
ston v. Telfair. A482 


8. Upon an issue of devisavit vel non,|10. If an executor, upon propound- 
it isnot absolutely necessary as aj ing a will for probate, cites the 
rule of a law, to prove, besides} next of kin to see proceedings, 
capacity in the supposed testator,, they are barred by the probate. 
and the formal execution of the; bid. A484 
paper, the further fact by distinct; See APPEAL, 3, 4. Bequsst, 5, 6. 
evidence, that: the testator knew 
the contents of the instrument ; 
for the jury may infer such know- 
ledge from the evidence of capa-|See Evipence, 5, 7, 9, 17, 18, 19, 
city and execution. Carr y. 20, 22, 25. 

M* Camm. 276 

9. The next of kin has a right to 
have the probate of a will taken 


WITNESS. 


YEAR’S PROVISION. 
See Wipow, 1, 4, 6. 


ERRATA. 


In page 13, line 2 of the first note, after the word “ upon” insert “the”. _ 
page 36, line 13 from thc bottom, for “* W. A. Haywood” read “ W. H. Haywood.” 
page 116, line 14 from the top, for“ W. J. Graham” read “ W. A. Graham.” 
page 127, line 24 from the top, for “ not” read “ most.” 
page 264, line 17 from the top, for “at” read “ut.” 
page 265, line 10 from the bottom, after the word “yet” insert “it.” 
page 287, line 10 from the bottom, for “ does” read “ do.” 
page 527, line 20 from the top, for “ professedly” read “ confessedly.” 
page 541, line 9 from the bottom, strike out the period and insert a dash. 


